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To my children. May you learn to speak up, take action and trust that possibility is infinite.










INTRODUCTION


America isn’t alright. Our economy is working for a select few. Even before the coronavirus pandemic wreaked its devastation, most Americans could see that our country—the Land of Opportunity—wasn’t how it was supposed to be. But COVID-19 spelled it out for us in neon lights.


When the world as we knew it came crashing down, some of the lowest-paid Americans were revealed to be our most essential workers, risking deadly exposure to keep their jobs while supporting everyone else. Communities of color were among the hardest hit by the virus, laying bare the compounding effects of systemic racism. As of this writing, small businesses are fighting to survive, and unemployed Americans face hunger and homelessness, while some of the wealthiest profiteer.


The clear coronavirus victors are monopolies, and we now depend on them even more. But in a winner-take-all economy, their strength has come at the expense of all others, leaving the rest of us to battle the pandemic from a point of weakness. Monopolies will make it out of the crisis just fine, but will we?


Decades of rampant health-care mergers made us sitting ducks for COVID-19, with only a few big companies left to produce critical supplies. Masks, ventilators, gowns, reagents—we couldn’t get enough because so few suppliers remain, and they have stopped making things in America. Ever since the 1980s, politicians, antitrust law enforcers, and judges have bought into the myth that bigger is better, which has allowed monopolies to take over with barely any resistance. They sacrificed our resiliency and made America fragile.


The policy choices our government has made amid the COVID-19 crisis will shape power and wealth for years to come, and the most dominant companies have used their political influence to grow even more so. Most of us just have wanted our lives to go back to normal. But normal isn’t good enough.


In normal times, if you’re like many Americans, no matter how hard you work, you feel like you can’t get ahead. You race through your days, but you can’t possibly get everything done. You keep trying because you don’t know what would happen if you eased up. Maybe you’re burnt out, but you don’t see a path out of the grind. Nothing feels certain or stable.


Overcoming your daily struggles is up to you—or so you’re told. You just need to get better at “self-care” and setting boundaries at work. And if only you meditated every morning, decluttered your home, and stopped eating gluten, you’d have the energy and presence of mind to manage an avalanche of stressors headed your way.


But perhaps you have a nagging sense that your everyday problems go beyond you.


You’re living in the New Gilded Age after all, a time of excess wealth reminiscent of the late 1800s, when industrialist tycoons accumulated riches off of workers’ backs. Inequality today is stark, like in San Francisco, where 75 billionaires coexist with thousands of homeless people. The American government has failed to ensure its citizens have access to the basics of humanity, from affordable health care to a habitable planet to safe food and water. You may ask yourself: why do taxes keep going up—for everyone except the ultrarich—when government doesn’t do the bare minimum its job requires?


People all across America feel the ground is constantly shifting underneath them. Inequality and hopelessness are making some people so angry they have to find others to blame, like immigrants, people of color, LGBTQ+ individuals, and/or women. But those with historically less power in our society are not the source of America’s problems.


Beneath all of this pain lies a hidden culprit: pure, unbridled monopoly power. No matter your race, gender, age, sexual orientation or identity, religion, class, or political party, we’re all getting screwed on a systemic level by the same menace of monopoly. The most vulnerable among us get hit the hardest.


Monopolies pervade our everyday lives in ways we don’t realize. When your expenses keep going up but your income does not, when you’re price-gouged buying an EpiPen for your child’s life-threatening allergy, when you struggle to parent a child who is addicted to social media, and when you can’t find common ground with millions of your fellow Americans, monopoly power is playing a key, destructive role. But you can help stop it. In this book, I will show you how monopoly power rules your life and what must be done to put an end to it.


Monopolists of the past who controlled entire industries like railroads and oil were aptly called robber barons because they built their business models on exploitation. I’ll explain how today’s global monopolies are no different. They’re robbing us of money by charging high prices, skirting taxes, and reducing our pay and economic opportunities. This theft is only the beginning. They’re also robbing us of innovation, choice, the ability to take care of our sick, a healthy food supply, a habitable planet, our privacy, fair elections, a robust press, and, ultimately, the American dream.


While Amazon promises low prices, and Facebook and Google offer services for “free,” in truth, tech giants’ prices are exorbitant, but you have no way of knowing how much you are paying. This book will expose the true costs.


But America’s monopoly crisis is not just about Big Tech. It’s big health care, big agriculture, Big Pharma, big… pick an industry, any industry. Big everything. Our economy is ruled by behemoths because, decades ago, our government chose to dismantle anti-monopoly laws and policies.


We blame the economy for our financial struggles, but the economy—apart from the COVID-19 catastrophe—has been doing just fine. The problem is that the ultrarich are hoarding its spoils. What changed from the 1980s to today that made the economy stop working for the middle class? A big piece of that puzzle is monopoly. When Boomers were raising their families, few industries were highly concentrated in the hands of giant companies. Now, few are not. This concentration of power allows corporations to adopt business models that are extractive rather than generative, or more simply, they’re focused on taking rather than making.


If we don’t act immediately, corporate giants will control more and more of our lives, and their economic power will buy ever-increasing political power as they spend their monopoly money on lobbying. It’s now, or possibly never, as our democracy continues to slip away before our eyes. The will of the people is losing out to the will of the monopolists.


In this book, I’ll show you seven ways giant corporations are making your life harder every day by breaking the laws that were designed to protect you. I’ll share a positive vision of life without monopoly, an escape route from being stressed out, overworked, underpaid, and underrepresented. A better future can be yours—ours—and I’ll show you what must be done to get back the power and control that rightly belong to you.


Defeating monopoly is not a silver bullet that will automatically solve every one of our problems, but we won’t be able to cure America’s ills if we don’t first weaken corporate giants’ power. Like constructing a house on a faulty foundation, building a better world upon the flawed structure of monopoly is doomed from the outset. If we don’t fix the systemic problem of concentrated power, our efforts to gain control of our lives will be like trying to empty an ocean with a slotted spoon.


The first step to loosen monopolies’ grip on our lives is to become informed citizens. Active citizenship is even more important than trying to change your consumer habits—your power as a citizen is greater than your power as a consumer.


The onus isn’t on the consumer to stop using monopolies when monopolies have become essential infrastructure for our economy; often, you simply have little or no choice but to depend on a monopolist. The onus is on the government to make companies obey the law, to protect consumers from their harms, and to promote an open and competitive marketplace. Pressuring government to do its job is the best way we can make a difference.


In that sense, the onus is on us, as citizens, to fight for shared prosperity and power. America has always been “about what can be achieved by us, together, through the hard and slow, and sometimes frustrating, but ultimately enduring work of self-government,” said former U.S. president Barack Obama in his 2016 Democratic National Convention speech. And as abolitionist leader Frederick Douglass famously said in 1857: “Power concedes nothing without a demand. It never did and it never will.” The Black Lives Matter movement shows this still holds true today.


We must demand our government work for the people instead of big corporations. You need to know about monopoly rule because that’s how we fight back—learning about it, getting pissed off about it, and not being willing to take it anymore. With the world in upheaval and transition in the wake of COVID-19, this is the time to demand the change we need.





Now for the good news: we’ve already overcome this exact challenge in our nation’s past. We have dismantled monopoly power before! We already have the tools, we just need to use them again. Just as we defeated the original robber barons of yore, we can weaken the power of today’s monopolies and take back what they’ve stolen from us.


It was the outrage of citizens that took down the most notorious monopoly in American history, Standard Oil. Investigative journalist Ida Tarbell exposed the market power abuses and political corruption of the Standard Oil Company in a series of articles for McClure’s Magazine, which were compiled into a 1904 book, The History of the Standard Oil Company. Tarbell sparked a citizen outcry that spurred the government to break up Standard Oil and pass important antitrust reforms.


Your awareness is critical for change to occur. In our battered democracy, where our elected officials are beholden to powerful monopolies and their lobbyists, we the people must still have the final say.


Why I Became an Octopus Hunter


I became a trust-buster, an anti-monopolist, or as Teddy Roosevelt was called, an octopus hunter, partly by accident and partly by fate.


I long aspired to fight for women’s equity as a career, and somehow convinced myself that law school was the best way to do it. After trying unsuccessfully to get an unpaid internship at any women’s advocacy organization, despite being at one of the best law schools in the nation, I decided to take a job at a big law firm upon graduation to pay down my student loan debt. I remember confessing to my grandpa Andy, who believed in enjoying life and doing what you love, that I was going to work at a big law firm even though I knew I would hate it, assuring him that I only planned to do the job for one year. He shook his head and grumbled disapprovingly, “It’s gonna be a long damn year.”


Like Google in its early days, I set out to not “be evil” in my new role. But on my first day, a partner assigned me research for the defense of a corporate executive in the Enron scandal, one of the biggest corporate accounting frauds in American history. I saved my pennies, sold my possessions, paid off as much of my student loan debt as I could, and quit after one year and one day.


I went to work at the D.C. Circuit Court of Appeals, where now–chief justice John Roberts was a judge. He was personable and pleasant, the kind of guy who’s hard not to like. But I disagreed with most of his decisions. In one case, I was alarmed at what I considered a vote to violate a person’s constitutional rights. In another, I was troubled by what, to me, was a vote for the outcome that aligned with Roberts’s conservative political views instead of the outcome the law supported. So when Roberts was nominated to the U.S. Supreme Court, I didn’t sleep a wink that night, worrying about how his lifetime appointment could impact equity and justice for decades to come. Little did I know that the court would skew so far to the right that Roberts would become viewed as a comparatively moderate swing vote.


After leaving the D.C. Circuit job, I struggled to find my place and was on the verge of giving up law entirely when I landed a job as an assistant attorney general in the Antitrust Bureau of the New York Attorney General’s Office. Going into it I believed that I had long ago given up my dream of fighting for equity—but I couldn’t have been more wrong. The moment I started fighting companies that were consolidating power, now fifteen years ago, I started fighting inequity. I simply expanded who I was fighting for. I was still fighting for women, but not only women—all Americans. The vast majority of us lose power, wealth, rights, and opportunities when dominant companies control our economy and influence our government. Women and people of color suffer some of the worst consequences, a topic we’ll explore in chapter 7.


I’ve come to realize that the inequality monopolies wreak also threatens democracy. In 1933, Edward Keating, a congressman and confidant of the late Supreme Court justice Louis Brandeis, penned an editorial called “Stop the Concentration of Wealth.” He wrote: “Justice Brandeis declared some years ago that America, before long, must make a choice. We can have democracy, or we can have a horde of multi-millionaires. We cannot have both.”


Anti-monopoly is a cause that Americans can unite around because concentrated wealth and power hurts us all.









MINI-LESSON


ANTITRUST IS NOT JUST FOR NERDS


If the word “antitrust” makes you yawn and want to shut this book, please don’t yet! That’s exactly what monopolists want you to do, for they don’t want you to understand antitrust law. “It’s complicated” is code for “do nothing,” which is what those holding all the marbles want us to do—nothing.


When the main U.S. antitrust law, the Sherman Act, was passed way back in 1890, inequality was causing widespread discontent. It was the original Gilded Age, and powerful monopolies, like the oil and railroad trusts, dominated the U.S. economy. As he proposed the law, Senator John Sherman pronounced: “If we will not endure a king as a political power, we should not endure a king over the production, transportation, and sale of any of the necessities of life.” One hundred and thirty years later, we are once again ruled by the types of kings Senator Sherman sought to prevent.


If you were king, would you want peasants to know how to overthrow you? Of course not! Today’s monopolists don’t want people to know how antitrust law can be used to weaken their power. But it can! And you can help. Let me break it down for you because it’s actually not that complicated.


Senator Sherman’s law has two main parts. Section 1 of the Sherman Act prohibits companies from agreeing to restrain trade. This means companies aren’t allowed to agree with one another to not compete; for example, by conspiring to charge the same prices or divvying up business among themselves. You may have seen the Sherman Act in action from recent Section 1 cases that have alleged chicken producers conspired to inflate chicken prices and drug manufacturers agreed to fix the prices of generic drugs. Not only do these kinds of illegal agreements cost a company greatly in fines and damages, but they also can land executives in jail.


The next part of the Sherman Act, Section 2, reads, “Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize… shall be deemed guilty of a felony.” This tool allows us to go after big companies that use their muscle to squelch competition.


In 1914, Congress passed another important antitrust law, the Clayton Act, following the breakup of Standard Oil. Section 7 of the Clayton Act prohibits mergers and acquisitions where the effect “may be substantially to lessen competition, or to tend to create a monopoly.”


If you think antitrust laws passed more than a century ago couldn’t possibly address our problems in the digital age, you’re mistaken. The laws were designed for exactly the same challenge we face today—concentrated power. And much like the U.S. Constitution, the antitrust laws were written broadly enough to handle whatever the future might hold.


The Cops on the Beat


Our mighty antitrust enforcers at the federal level are the Federal Trade Commission and the Department of Justice. Or often less mighty than we’d hope. Here’s how it should work: The agencies receive notifications from corporations that they plan to merge, or the agencies get a complaint, tip, or news report about anticompetitive behavior. After investigating corporations and finding they’ve violated the above antitrust laws, enforcers can’t just declare that a corporation broke the law or that a merger is illegal. Unlike their counterparts in other parts of the world, America’s antitrust enforcers must sue corporations in court (and the FTC can bring administrative charges). If they win, the judge will grant the remedy that enforcers seek, such as blocking a merger, punishing and stopping anticompetitive behavior, or, in the most severe of cases, breaking up corporations.


While sometimes antitrust enforcers lose in court, more often they settle their cases rather than taking the risk of losing and spending a ton of time and money bringing an antitrust case. Merger cases can be done quickly, but cases involving anticompetitive behavior can take years. Here’s where one of our main problems shows itself: these government settlements can be too much of a compromise and often don’t fix the issues that enforcers sued over in the first place. From airlines to pharmaceuticals, I’ll show you how this happens all too often.


When the FTC and DOJ drop the ball or don’t do their job, state attorneys general can step in and fill the void that federal agencies leave, without having to take direction from the feds. State AGs can bring their own antitrust cases, having state antitrust laws plus the power to enforce the federal ones. That’s the beauty of federalism, with its built-in checks and balances.


Regular people and businesses also have the power to bring cases under the antitrust laws. Antitrust class action lawsuits brought by consumers used to be an effective way to keep monopoly power in check, but in recent decades conservative courts have made it difficult for class actions to see the inside of a courtroom. Corporate defendants in the 1990s and 2000s persuaded courts to erect obstacles to such lawsuits, so that an antitrust class action has to overcome lots of hurdles just to avoid getting dismissed.


Antitrust agencies in other parts of the world can enforce laws against global corporations that do business with their people. The European Commission has made headlines for multibillion-dollar antitrust fines against Google (fines that unfortunately amount to pocket change for the tech giant). Europe’s antitrust laws have some differences from U.S. laws, but I’d argue that many of the European Commission’s enforcement actions against Big Tech prosecuted behavior that is also illegal in America. What has been lacking until recently in the United States is enforcers’ political will to take on America’s superstar companies.


Antitrust Off the Rails


In spite of our broad antitrust statutes and the antitrust agencies empowered to enforce them, America faces a monopoly crisis. Between 1997 and 2014, corporate concentration increased in 80 percent of industries by an average of 90 percent, according to economists. The crisis pervades our economy: baby formula, where three companies control 80 percent of the market; washer and dryer manufacturing, where three companies control 100 percent of the market; dialysis centers, where two companies control more than 90 percent of the market; textbooks, where three publishers control 80 percent of the market, and so on. At the time of this writing, two of those textbook publishers are seeking antitrust clearance to merge, even though college textbook prices increased 88 percent between 2006 and 2016.


Our antitrust statutes were designed to protect us from kings of commerce, and yet a few kings dominate nearly every industry. What went wrong?


What’s right are our main antitrust statutes—the Sherman Act and the Clayton Act, which prohibit monopolizing, restraints of trade, and mergers that may lessen competition. But the case law interpreting these statutes is broken and has made way for monopolies to take over. Violations of antitrust law are not open-and-shut like, say, exceeding the speed limit. When judges apply the law to the facts before them, they make case-by-case determinations about what’s illegal anticompetitive behavior and what’s legal aggressive competition. Two judges presented with the same set of facts can each come to a different conclusion on whether the antitrust laws have been violated. I argue throughout this book that big corporations are breaking the antitrust laws, but those companies of course would contend the opposite, and the outcome of any individual case can depend on the judge assigned to it. Judges’ case-by-case decisions create a body of case law called legal precedent, which sets standards going forward. In recent decades, legal precedent has strayed far away from the legislative intent of our antitrust statutes.


We can thank a not-so-noble fellow for helping create our current monopoly crisis: Robert Bork, a legal scholar and judge who promoted an ideology called the Chicago School of Economics, originating at the University of Chicago. Bork, incidentally, served as solicitor general under President Nixon and fired the special prosecutor who was investigating the Watergate scandal, after the attorney general and deputy attorney general resigned rather than do so. With Bork’s help, the Chicago School of Economics started to fundamentally change the interpretation of antitrust law in the early 1980s, convincing the courts that the laws’ goal first and foremost is to promote corporate efficiency. What companies gain in efficiency they would pass on to consumers as lower prices, the ideology claimed, to the benefit of “consumer welfare.”


But the Sherman Act says nothing about corporate efficiency! The law is about promoting competition and preventing concentrated power. The craziest part? The Chicago School takeover of antitrust law has actually led to higher prices for consumers by allowing monopolies to rule America, as you’ll see in the next chapter, even as it promised the opposite result.


This obsession with corporate efficiency meant antitrust plaintiffs suing to stop big corporations from kicking out rivals could rarely win monopolization cases in court unless they could prove the anticompetitive behavior raised prices. And antitrust enforcers couldn’t block mergers unless they could prove to a court that the merger would almost certainly cause prices to go up. Antitrust cases became duels between highly paid economists, with corporate defendants offering complex economic models to convince courts that eliminating competition is, perversely, good for consumers. Corporate efficiency became the excuse to let monopolies take over America.


Several decades of bad court decisions have made it harder for antitrust enforcers to win cases. Partly for this reason, Sherman Act Section 2 is long neglected, and in fact, it’s so underenforced that most Americans think illegal monopolization is just the way business is done.


Because the Chicago School takeover of the courts made mergers harder to block, decades of merger mania and a massive consolidation of corporate power ensued. Since the 1980s, mergers and acquisitions have climbed, both in number and value. In 2018 alone, there were 19,757 mergers and acquisitions in the United States. This is a main reason we find ourselves living under the rule of monopoly kings. The Boomers, in contrast, raised their families in an economy that was far less monopolized, benefiting from decades of robust antitrust enforcement up until the early 1980s.



MERGERS & ACQUISITIONS UNITED STATES OF AMERICA
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The current federal antitrust agencies include decision makers who believe the market will cure almost everything, which only compounds the problem of bad case law. The (wrongly named) “free market” ideology teaches that enforcement of antitrust laws will create more problems than it’ll solve. But I disagree, and so do many lawyers working at the antitrust agencies who struggle to get approval from agency heads to bring cases. The way I see it is, the market can’t fix problems if the market isn’t working. When antitrust enforcers and lawmakers don’t ensure that markets are indeed free and functioning, monopolies run amok. Allowing monopolies to rule is in fact the opposite of a “free market.”


The short history of monopolies in our country is that money and power fought the people, and money and power won. Such is the eternal struggle of all humankind. Whenever the people get lulled into complacency and lose their vigilance, power consolidates.


When I Say Monopolies Suck, I’m Talking About Duopolies and Oligopolies Too


Many markets are ruled by just one king, and many others are ruled by two or three. Markets ruled by two companies are called duopolies, and markets ruled by a few are called oligopolies. Although more desirable than monopolies, duopolies and oligopolies operate in the same way. To keep things simple, throughout the book when I refer to “monopolies,” I’m using it as shorthand for monopolies, duopolies, and oligopolies. A market dominated by a few companies is still not a properly functioning market, and it’s not enough competition to keep you from getting screwed.


When only a few corporations dominate an industry, companies often just play “follow the leader” on prices or divide up business, carving out their own particular niches without robustly competing against one another. Without competition, they can charge you whatever they like and treat you however they want. Now’s the time for that to change.


We must fight back.










7 WAYS MONOPOLIES RULE YOUR LIFE










ONE MONOPOLIES TAKE YOUR MONEY
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MONOPOLIES SQUEEZE YOU WITH HIGH PRICES


Wait, what? Your airfare didn’t include a single suitcase? Not even a carry-on? Why on earth would you take a five-hour flight and not bring any clothes? You’ve got no choice but to fork over the extra fifty bucks. Next you’ll waste money on overpriced food at the airport because your flight doesn’t come with a meal, which used to be a given. You’ll be lucky if the airline gives you a bag of pretzels without an extra charge!


Your monthly expenses practically swallow your paycheck whole. Your broadband bill feels like a rip-off, but what are you going to do? You wouldn’t be able to do your job without an internet connection. If you’re lucky enough to have a choice of broadband providers, the price of the other option is pretty much the same. You pay up. Next comes your mortgage or rent, your wireless bill, and your food. You’re just covering your overhead, and you’re already running out of cash.


At least you get a whole bunch of stuff for free in the digital age, right? You can connect with friends, have a GPS in your pocket, and watch unlimited YouTube videos. Maybe there is such a thing as a free lunch! But wait, these tech giants are making billions off of our data (a topic we’ll cover in detail in chapter 4). If the price for these “free” services is data, how come you don’t know how much you’re paying?


Lattes Don’t Make You Broke, Monopolies Do


Get your spending under control. So the narrative goes—if only you were more frugal with your spending, you wouldn’t feel so stretched. You just need to stop buying lattes! Curb your late-night online shopping! Get some self-discipline! Although we all could benefit from less consumerism in our lives, when we focus only on individual choices we become blind to systemic forces, like the monopolies (and oligopolies and duopolies) that are fleecing us with high prices left and right.


Let’s start with airlines. If the Chicago School mentality is that mergers end up benefiting the consumer in the end with lower prices, let’s check that theory with this one industry that probably has changed during your travel history. Merger upon merger took away your choices and allowed airlines to start robbing you with fees and abusing us all with terrible treatment, like squeezing in more seats that worsen already-cramped conditions. Airlines have divvied up routes so you have only a few choices on any particular journey. What allowed for this to happen is that the Department of Justice waived through nine large airline mergers starting in 2001.


Remember, Clayton Act Section 7 prohibits mergers and acquisitions that may substantially lessen competition or tend to create a monopoly. In 2013, with the benefit of hindsight, the DOJ started to get a clue that airline mergers were devastating competition. Finally the DOJ had had enough, and it sued to block one of these anticompetitive mergers: the combination of American Airlines and US Airways. Announcing the lawsuit, Bill Baer, the then-head of the DOJ’s antitrust division, said, “Increases in the price of airline tickets, checked bags or flight change fees resulting from this merger would result in hundreds of millions of dollars of harm to American consumers.” On a press call, Baer said that after investigating the deal for six months, the DOJ had concluded it was “pretty messed up,” and “pretty bad for consumers.” The airlines “don’t want to compete,” Baer concluded, adding that reducing the number of “legacy” airlines, those with extensive routes and fleets, from four to three would make it easier for the airlines to coordinate prices with each other.


The DOJ’s complaint described how past mergers had allowed the major airlines to raise prices, impose new fees, and reduce service. It even quoted senior executives touting these merger-induced price increases as an achievement! US Airways then-president Scott Kirby said publicly, “Three successful fare increases—[we are] able to pass along to customers because of consolidation.” Executives’ private emails to their competitors exposed efforts to stick together on prices, and the DOJ presented evidence that airlines had matched each other’s fee increases in the past. “By reducing the number of airlines, the merger will likely make it easier for the remaining carriers to coordinate fee increases, resulting in higher fees for consumers,” the DOJ argued when announcing its suit to block the deal.


But then, seemingly out of nowhere, the DOJ let the deal go through despite its harsh allegations in its complaint. It settled the case and accepted merger conditions that couldn’t possibly fix the wide-ranging problems the DOJ had identified. The DOJ’s settlement required the combined American Airlines/US Airways to sell off a number of airport gates and slots, which represent an airline’s right to schedule a takeoff or landing during a certain time period at particular airports. Selling slots couldn’t solve the main problem of the merger, that four legacy competitors would be reduced to three, making collusion easier and more likely. The only real solution to that problem would be a full block of the merger.


Some commentators suggested that politics played a role in the DOJ’s decision to settle the case, as the airlines engaged in a major pro-deal lobbying effort with pressure from political leaders, advertising campaigns, and even Capitol Hill rallies. Baer denied this claim. We might never know what happened, but we sure know how it turned out for us. We all live with absurd fees on everything from baggage to flight changes. These fees are a form of monopoly rents—excess returns above what airlines could bring in if they faced competition. So next time you’re packing a week’s worth of clothing into a backpack and emptying your wallet for a snack on your flight, you can thank the DOJ for not having your back.


Your Disappearing Paycheck


You’re not just being squeezed through travel. When it comes to your fixed monthly expenses, monopoly power has caused prices to rapidly rise and put pressure on stagnant wages. Let’s look at a few of your expenses, the first being your home. A recent study shows how oligopolies have raised home prices. Economists studied 137 housing markets between New York and Washington, D.C., and found most were controlled by only a few home builders. The study concluded that between 2013 and 2017 the prices of homes increased at more than double the rate they would have gone up if the market hadn’t become concentrated.


These housing markets became highly concentrated for two reasons. One, a series of mergers between large home builders between 2009 and 2017. Two, Congress passed a stimulus package in 2009, during the Great Recession, that gave billions of dollars in tax benefits to the largest home builders, while smaller home builders suffered bankruptcy. If the markets had remained competitive, the study estimated 150,000 more housing units would be built each year in these areas, with greater supply keeping prices in check. Stimulus bills shape markets for years to come, and congressional decisions amid the COVID-19 pandemic that favor big companies will similarly have long-lasting effects on competition.


As for internet access, fewer than 20 percent of U.S. census blocks have access to more than two high-speed broadband providers, meaning these companies can charge monopoly prices in most of America. A study by the Wall Street Journal found that Comcast offers 25 percent higher discounts in areas where people have at least one other high-speed option. People think broadband companies are “natural monopolies,” meaning competition isn’t really possible because of the high costs of building out broadband networks. But anticompetitive behavior is a major source of the problem. Consider this typical practice: An upstart network begins to challenge a monopoly broadband provider, and the monopoly lowers its prices just long enough to drive out the challenger. Once the challenger has been decimated, rates go right back up.


Another tactic broadband monopolists use is to lobby state politicians to pass laws prohibiting competition! One way to create broadband competition is through city-run networks, also called municipal broadband networks, but thanks to lobbying, nineteen states have laws discouraging such networks. In 2011, for example, North Carolina’s state legislature passed HB 129, a law that prevents communities in the state from investing in broadband infrastructure, after the city of Wilson had decided to invest in its own broadband network. Telecom lobbyists drafted early versions of the bill and handed them off to lawmakers, and community broadband advocates were no match for industry influence over state politicians.


Turning to your wireless bill, only three companies compete for your business, forming yet another oligopoly. In 2019, the DOJ approved a merger between Sprint and T-Mobile, which narrowed your options from four down to three: AT&T, Verizon, and T-Mobile. Several state attorneys general sued to block the deal, in a bid to protect your pocketbook. The states’ expert predicted the deal could lead to $8.7 billion in price increases in 2020 alone. Roger Solé, Sprint’s former chief marketing officer, even said in a 2017 text message to Sprint’s then-CEO that the deal could allow a five-dollar monthly increase in revenue per subscriber. Solé added that Verizon and AT&T would also gain from the deal, texting that this was “the benefit of a consolidated market.”


At trial, the states produced evidence of the DOJ’s Antitrust Division chief, Makan Delrahim, exchanging text messages with the then-CEO of T-Mobile. As the New York Times reported, “The text messages show that he played a crucial role in bringing together top executives of T-Mobile, Sprint and another company, Dish, for negotiations.” Delrahim’s job is to sue to block illegal mergers on behalf of the American people, but instead he seems to have acted more like a corporate deal lawyer on behalf of the merging companies. The DOJ even advocated for Sprint and T-Mobile in the states’ case, filing a brief arguing that the deal should be cleared. The judge ruled in favor of Sprint and T-Mobile in a stunning decision that ignored even today’s weak antitrust standards, under which a merger from four to only three competitors with projected price increases should easily be blocked. The judge bizarrely credited “the demeanor” of the T-Mobile execs at trial, whose charisma and hot pink shirts apparently convinced him, despite all evidence to the contrary, that the merged company would slash prices the way T-Mobile had done in the past.


The food industry, like the rest, is highly concentrated, a subject we’ll explore in detail in chapter 6. A recent lawsuit alleges the big four poultry companies agreed to rig prices and screw you over for a decade, costing the average American family $330 more a year. And that’s just chicken! Imagine how much less you’d pay for food if every food category were competitive. Your monthly overhead creeps higher and higher as competition goes lower and lower.


The Illusion of Choice


Even when you think you can choose among a range of companies competing for your business, such choice is often an illusion. You’re looking for a deal on shoes online. Should you choose Amazon or 6pm.com or Zappos? Same company. Renting a car? Eleven rental car brands are really a mere three companies. Mega-corporations create the false appearance of choice, tricking you into believing you’re in the driver’s seat.


No wonder you can’t find a deal! False choice means you don’t really have the power to vote with your feet when companies treat you poorly or rip you off.


If Au Bon Pain raises its prices, you could go to Panera or Pret A Manger instead for lunch. But surprise! They’re all owned by the same private equity firm, JAB Holding Company. So JAB can charge you more or give you crappier service without risk of losing your business. If you switch to a competitor, odds are high that JAB owns them, too. JAB also owns Keurig Green Mountain, Caribou Coffee, Krispy Kreme, Peet’s, Einstein Bros., Stumptown—the list goes on.


Comparing prices between detergent brands Tide, Gain, Bounce, Era, Cheer, and Downy? They’re all owned by Procter & Gamble. Even Burger King and Popeyes have the same owner! Thirsty for some beer and deciding between Pilsner Urquell, Blue Moon, and Miller Lite? They’re all owned by Molson Coors, which owns 107 brands of beer, cider, and other beverages. AB InBev is even bigger, with over 500 brands and 42 percent of the beer industry as of 2017.


Perhaps you are wary of mega-corporations, and their tendencies to prioritize profits over quality of ingredients or fair trade. You support smaller brands like Burt’s Bees, Tom’s of Maine, and Ben & Jerry’s ice cream. But you might not know that Burt’s Bees is owned by Clorox, Tom’s of Maine is owned by Colgate-Palmolive, and Ben & Jerry’s is owned by Unilever. Even I was taken aback when touring the Ben & Jerry’s factory on a family vacation in Vermont and the Wi-Fi network popped up on my phone as Unilever! Talk about killing the small-town Vermont charm. Even if these particular acquisitions of small brands may not individually run afoul of the antitrust laws, the illusion of choice creates the impression that our markets are more competitive than they really are and that you have more power as a consumer than you really do.


Monopolies Tax You Like Governments


More often than not, we as consumers don’t even know we’re paying inflated prices. Take iPhone apps. In the recent case Apple v. Pepper, the U.S. Supreme Court ruled that consumers have the right to sue Apple for charging them a 30 percent commission on every app sale. The plaintiffs are consumers who argued that Apple used its monopoly power to charge them more for their iPhone apps than they would have paid in a competitive market.


Like other tech giants, Apple extracts revenue on its own terms because it lacks competition. In 2019 alone, the 30 percent so-called Apple tax, which is embedded in the app prices users pay, brought in $15 billion of revenue for Apple. Why is Apple’s cut called a tax? Just like the IRS, Apple sets the rate and iPhone users pay it. Taxpayers can’t bargain with the IRS, nor can they choose a different IRS if they don’t like the one they’ve got. iPhone users similarly don’t have the choice to lawfully buy their apps elsewhere. When app prices increase, iPhone users are unlikely to respond by switching to an Android phone, so the Android app store doesn’t meaningfully constrain the tax that Apple can charge.


When AT&T had a monopoly over phone networks, before its 1982 breakup, consumers were required to purchase AT&T phones to connect to its network. But the Federal Communications Commission ruled in 1968 that phones and devices made by other companies could connect to the AT&T network, allowing innovation and competition to flourish. Just because Apple makes the iPhone doesn’t mean it should face no competition on every feature that connects to or could interoperate with the iPhone. Multiple app stores could compete for iPhone users’ business by offering innovation and low prices. Apple can charge whatever it wants in its App Store because it lacks competition, but it doesn’t have to be this way, nor should it be.


Data Is the New Monopoly Money


But hey, at least we get a lot of free stuff in the digital age, right? Wrong. What you don’t pay for in dollars, you pay for in data. Even though it’s not easy to assign a dollar amount to our data, we know it has tremendous value. Only by tracking us and targeting ads to us based on our data, a topic we’ll cover in detail later, did Facebook make more than $70 billion in 2019. Brad Smith, the president of Microsoft, reinforced just how valuable our data is, saying in an NPR interview last year, “I worry that if all of the data on which the world relies is in the hands of a small number of tech companies, you’re going to see a massive transfer of economic wealth.”


Facebook and Google have long evaded antitrust enforcement because they are purportedly “free.” But not only are they not free, economists say the platforms should be paying you because your information is more valuable than the services you’re getting. If digital markets were competitive, platforms could even compete against one another to offer you the best price for your data!


Tech companies should be paying us for how rich our data is and because we’re basically already working for them. Yep, you are actually doing work for big tech companies, helping to train their algorithms. The concept is called “digital labor,” and we’re all doing it without compensation. As entrepreneur Joe Toscano explains in his TEDx Talk, “Want to Work for Google? You Already Do,” Google Maps is only as good as it is because billions of us effectively work for Google, taking pictures of meals, adding ratings and reviews, and pinning locations. “Companies have turned billions of us into unpaid machine trainers,” said Toscano, creating “a multi-trillion-dollar stream of unpaid untaxable labor.”


HOW MONOPOLIES SUCK AWAY TAX DOLLARS


A large piece of your paycheck disappears before it even hits your bank account, as the government takes its cut. Meanwhile you hear that some corporations manage to avoid income taxes altogether, despite high profits, and Congress keeps giving them more tax breaks. You’re contributing more than your fair share, while big companies aren’t paying their part.


If you’re a parent, you receive endless requests from your child’s school to volunteer at fund-raisers, even to pay for basic supplies like paper towels and pencils. What are your tax dollars paying for anyway?



Too Powerful to Pay Taxes


Ninety-one corporations paid zero federal income tax in 2018, according to a study by the Institute on Taxation and Economic Policy. Several companies paid a negative tax rate, meaning they actually received a check from the IRS. That list was full of companies with monopoly or oligopoly power, including Amazon, Molson Coors, Delta Air Lines, Whirlpool, and Halliburton. Amazon’s federal income tax rate in 2018 was negative 1.2 percent, and its income taxes were negative $129 million.


“The tax breaks identified in this report are highly concentrated among a few very large corporations,” the study reported, explaining that just “25 companies claimed $37.1 billion in tax breaks in 2018.” That figure is about half of the $73.9 billion in tax breaks that all 379 companies in the study received.


Facebook is currently fighting a lawsuit from the IRS, which is seeking up to $9 billion in back taxes. Thank you, Mark Zuckerberg, for donating $25 million for therapeutics research during the COVID-19 pandemic, but $9 billion would help the country a lot more. Whenever you see acts of charity from monopolists, know that they give a little with one hand and take away a lot more with the other.


Monopolies use their political power to influence tax policy, get sweetheart tax breaks, and evade taxes without being held accountable. Of course, the problem of corporate power having undue influence on our government is not a new one; it existed before our economy became so consolidated, and it was exacerbated by the 2010 U.S. Supreme Court case Citizens United, which deemed corporate political spending to be protected speech. But a handful of companies having unprecedented wealth means that political power, just like economic power, is highly concentrated among the few. Monopolies and oligopolies are like corporate power on steroids.


Monopoly power and political power create a self-reinforcing feedback loop. As monopolies’ economic power grows, they buy up increasing amounts of political power. That political power, in turn, strengthens their monopoly power as they use the government to pursue laws and policies that further tilt the playing field in their favor. And monopolies use their political power to stave off attempts to regulate against their interests or enforce antitrust laws against them.


Buying a Heli-Pad for the Richest Man in the World


New York City public schools commonly display a “Buy On Amazon” button prominently on their home page. When parents click on the link, they are taken to a website that explains Amazon will donate 0.5 percent of eligible purchases to the charity or school of your choice, under the heading, “You Shop. Amazon Gives.” Parents feel like they’re doing a good deed by shopping on Amazon, and Amazon gets credit for funding schools. Meanwhile, Amazon escapes blame for all that it takes away, the billions of dollars that it has depleted from state and local tax bases—the same tax coffers that fund many of our schools.


On top of not paying income taxes and getting paid by the IRS, Amazon avoided sales taxes altogether for years, amounting to billions of dollars drained from tax bases. Amazon got its start by being an internet company where you could buy books but not pay sales taxes, and a large part of its initial success was due to this discount. Amazon eventually capitulated and began paying taxes for products that it sells itself, the “sold-by-Amazon” products. But until recently Amazon still refused to ensure taxes were collected for products sold by third-party marketplace sellers.


When I was working as an investigative journalist, a source shared an extensive data set with me that showed that third-party sellers on Amazon’s marketplace failed to pay an estimated $1.9 billion in state sales tax in 2016 alone. Nearly $2 billion in a single year would buy a lot of pencils, snacks, and books for schools and their students. Under political and legal pressure in 2018, Amazon began to collect taxes on third-party sellers in most but not all states that collect sales tax. Billions of dollars in back taxes still have not been collected.


As consumers, we loved buying stuff without sales tax, and we think we’re getting a good deal on Amazon, but we just end up paying in other ways—by our schools not having basic necessities like paper towels, by decrepit public transportation making our commutes slow and miserable, or by higher income taxes to make up for budget shortfalls. After starving public institutions of the tax funds needed to succeed, big corporations then point to government failures and push for privatization, so that profit interests can further overtake the public interest.


When Amazon skirts taxes, small businesses still pay up, distorting the competitive playing field even further. The state of Virginia recently gave Amazon up to $550 million in cash incentives to open headquarters in Crystal City. This taxpayer-funded deal particularly rubbed salt into the wounds of local bookstore owners, who had always contributed to the tax base, while Amazon didn’t pay taxes in Virginia until 2013, nearly two decades after it was founded. Kelly Justice, owner of an independent bookstore called Fountain Books, told the Richmond Times-Dispatch, “I actually voted for people who are using my tax dollars to put me out of business.” Ward Tefft, owner of Chop Suey Books, told the paper, “It’s like we’re bowing down and kissing the hand of the king just to get some scraps.”


Back in the day, Senator Sherman wanted to save us from the rule of kings for exactly this reason. We didn’t vote for King Bezos. But Amazon can make the nation’s local governments dance for it, in hopes of bringing a second Amazon headquarters to their communities. More than 200 cities submitted bids for HQ2, in major efforts that involved elaborate, detailed presentations and were paid for with taxpayer dollars. In hindsight, the HQ2 city tour seems more like an opportunity for Amazon to gather data about cities and their citizens to use for business intelligence than a legitimate search for a headquarters location.


When New Yorkers got wind of the sweet deal their governor and mayor had offered Amazon—$3 billion of incentives—they rose up and resisted. New York City’s public infrastructure, from subways to schools, is greatly underfunded, so taxpayers were not pleased with the notion of funding a helipad for the richest man in the world. Nor were they happy that local residents likely would get priced out of their homes as Amazon employees moved in. After grassroots activists mobilized to defeat the incentive package, Amazon backed away. Months later, Amazon quietly announced it was coming to New York City regardless, without the taxpayer help that the company, valued at nearly a trillion dollars, never needed. New Yorkers revolted, showing the power of citizen outrage, but Amazon has reportedly received close to $3 billion in subsidies from local governments around the country.


A company is nearly four times more likely to receive an economic incentive package in a state where it gives money to state-level political candidates than in states where it doesn’t, according to a recent study. The study also shows that incentive packages given to corporations that didn’t give money to state politicians generate greater job and economic growth than incentives given to corporations that did. This study quantified what we already knew—corporate bribery is good for politicians but not their constituents. Monopoly money only exacerbates this problem because the concentration of wealth in the hands of fewer corporations translates to inordinate influence over policymakers.


On top of taxes, Amazon has used its political muscle to pass its utility costs on to regular people like you and me. In Virginia, citizens objected to a power line Amazon wanted to lay across a Civil War battlefield to one of its data centers. The citizens’ activism was victorious, or so they thought. Amazon agreed to bury the line underground, but the utility and state legislators simply passed the $172 million cost onto the people, tacking on a monthly fee to Virginians’ utility bills. Virginia’s House of Delegates did the bidding of the tech giant at a direct cost to voters. Amazon data centers don’t even bring a large number of jobs, as data centers industry-wide tend to employ less than fifty people.


You Foot the Bill When Monopolies Exploit Their Workers


Amazon is not alone in converting its monopoly power to political power that extracts wealth from taxpayers. In 2017, Walmart had sixty-two lobbyists working to influence the government. Walmart has spent tens of millions of dollars lobbying against things like minimum wage laws, estate taxes, and corporate taxes and in favor of food stamp funding. Walmart pays its employees so little that they make up the single largest group of food stamp recipients in many states. You pay higher taxes so that Walmart employees can live.


In another sickening twist, Walmart earns about $13 billion in annual revenue from the food stamp program, as an estimated 18 percent of all food stamps are redeemed at Walmart. Amazon, too, is joining in on this double-extraction from taxpayers, participating in a pilot program that allows food stamp recipients to buy food online at the same time that many of Amazon’s employees receive food stamps, including one-third of its employees in Arizona. But influencing policy that takes from taxpayers and gives to Walmart is only the beginning. Walmart has allegedly skimped on $2.6 billion tax dollars using a purportedly fake Chinese joint venture and has reportedly sheltered $76 billion in tax havens. To put that nearly $80 billion of unpaid taxes into context, the Centers for Disease Control’s public health preparedness and response budget is only a fraction of that amount, $850 million in fiscal year 2020. We are underprepared in a pandemic while monopolists line their pockets with taxpayer dollars.


Tax breaks for behemoths don’t tend to result in those companies investing their gains in employees or innovation. In a monopolized economy, corporate profits are high because of extraction—from customers, employees, taxpayers, and suppliers. The Trump administration rolled out corporate tax cuts in 2017 that led to record levels of companies buying back their own stocks, which then led to inflated stock prices. Big corporations’ incentives to invest in research and development vanished along with competition because, among other reasons, they can charge high prices and make a ton of money without improving their products and services, as long as consumers lack alternatives.


The same corporations that bought back their own stocks came begging for taxpayer dollars when COVID-19 hit. Major airlines spent 96 percent of their free cash flow buying back their own stocks in the last decade, more than $47 billion, but they still received a $58 billion bailout in the 2020 Coronavirus Aid, Relief, and Economic Security (CARES) Act. We can see the Senate cares… about oligopolies. The rest of us are expected to have saved our money for a rainy day, but the biggest corporations can tap into taxpayer funds like a cash machine.


Your Life, Better


It’s time to dethrone America’s monopoly kings and put the people in charge. We as citizens must demand campaign finance and tax reform, but our efforts will not succeed if we build them on the faulty foundation of monopoly markets. Reviving antitrust law and enforcement and restoring competitive markets will disperse giant corporations’ economic and political power, creating the structural change needed for real reform.


If markets were open across the board and prices were at competitive levels, think of how much more wealth would be in your hands instead of the hands of airlines, private equity firms like JAB, Amazon, your wireless provider, and all of their CEOs, to start.


Your monthly overhead would be lower, with competition driving down prices for the must-haves in your life. If you weren’t filling the gaping hole left by corporate giants that don’t pay their due, your taxes and utility bills could be lower, too. You’d have a chunk of change that you don’t have now. What would you do with it? Would you invest it for a nest egg for more financial security? Would you put it toward your child’s college? Would you take your family on a much-needed vacation? Monopolies are standing in the way of you living a more financially abundant life.


We don’t have to take it anymore.










TWO MONOPOLIES GOUGE YOU WHEN YOU’RE SICK



[image: Image]


MONOPOLIES ENDANGER OUR HEALTH


We pay more for health care in America than citizens of any other country, but when COVID-19 hit, we didn’t have enough ventilators, hospital beds, masks, gowns, swabs, or reagents. How could that be?


Our government let big corporations take over medicine and kick smaller companies out of the competition through mergers and monopolistic behavior, making our health care markets highly concentrated. Only two companies make the swabs used for coronavirus testing, for example. Prioritizing profits and efficiency, big medical corporations offshored manufacturing and moved to “just in time” production, a manufacturing model that focuses on keeping costs and inventory low and having the parts arrive at the plant just in time. Or in the case of COVID-19, not nearly in time.


The Chicago School’s takeover of antitrust law, with its narrow-minded focus on efficiency, sacrificed our resiliency. Corporate concentration in health care put critical supply chains at risk of collapse in the event of a pandemic or other shock to the system. When antitrust went off the rails, it put lives at risk.


One of the reasons why our health care supply chains are so consolidated is the perverse incentives of group purchasing organizations (GPOs), which hospitals use to buy drugs, medical equipment, and medical supplies. These GPOs are supposed to work for hospitals to keep costs down, giving hospitals bargaining power to negotiate with big suppliers of drugs and equipment. But instead of getting paid by hospitals, GPOs are paid by the suppliers, who kick back to them a percentage of the hospital contracts they negotiate. In 1987, Congress created a legal safe harbor for these kickbacks, meaning GPOs couldn’t be criminally prosecuted for them. The law was supposed to benefit hospitals, but it aligned GPOs’ financial incentives with those of the biggest medical and drug suppliers.


The bigger the contract that a GPO secures, the bigger the kickback. GPOs designate the biggest corporations as “preferred” vendors for hospitals, and get them the lion’s share of the business. Smaller companies don’t get a real chance to compete for hospital contracts. The result is less competition, less innovation, drug and medical supply shortages, and a fragile supply chain. Research has shown that GPOs don’t even get hospitals lower prices than they would get if they did their own negotiating!


The anticompetitive practices of GPOs have been the subject of scrutiny for decades, including antitrust investigation, multiple congressional hearings, and a months-long New York Times investigation in 2002, and yet nothing changes. Why? GPOs and the biggest drug and medical supply manufacturers spend huge sums to lobby Washington, but no such powerful lobby exists for America’s patients. That’s where our voices come in. We may not have the millions of dollars that lobbyists can spread around, but as voters we have the power to remove politicians who work for GPOs and medical monopolists instead of us.


On top of anticompetitive practices that exclude competitors, health care mergers have dangerously put all our eggs in a few baskets, crippling our medical response to the pandemic. When a company buys a competitor just to eliminate it, antitrust lawyers call it a “killer acquisition.” An apparent killer acquisition—taking that term to a grotesque level—contributed to the U.S. ventilator shortage when COVID-19 arrived.


In 2010, the U.S. Department of Health and Human Services awarded a contract to a small company, Newport, to make affordable ventilators for the U.S. stockpile, paying it over $6 million to get started. But in 2012, before Newport finished making those ventilators, it was bought up by a larger company, named—you can’t make these things up—Covidien. “Government officials and executives at rival ventilator companies said they suspected that Covidien had acquired Newport to prevent it from building a cheaper product that would undermine Covidien’s profits from its existing ventilator business,” reports the New York Times. The FTC cleared the merger quickly, without conducting a longer, in-depth investigation. Covidien had little interest in building the lower-cost ventilators for the government, and it managed to get out of Newport’s contract in 2014. The health agency started over, agreeing in 2014 to pay Philips, a giant in medical equipment, to design ventilators for the stockpile. After FDA approval, the agency placed its ventilator order in September 2019, but the contract didn’t require full delivery until 2022. Philips hadn’t yet supplied a single ventilator when COVID-19 hit America’s shores.


Part of a larger pattern, Newport was only one of 17 companies that Covidien bought between 2008 and 2014, before being bought itself by an even bigger company, Medtronic, in 2015. Medtronic has made almost seventy acquisitions in the last two decades, and the FTC let the Covidien deal go through, resolving its competitive concerns by merely requiring Medtronic to sell a single product line. Buying Covidien made Medtronic’s stock value instantly jump, in large part because Medtronic structured the deal as a controversial “corporate inversion,” where the acquiring company moves its headquarters to the country where the company it purchases is based. Medtronic switched its Minnesota headquarters to Ireland, where Covidien was based, taking tax dollars away from America.


Medical companies’ relentless drive for corporate profits and efficiencies have made shareholders rich, robbed taxpayers and patients of money, and built a fragile system where only a few companies make the things Americans need in a pandemic. And the FTC, beholden to the Chicago School ideology that prioritizes efficiency above all else, let it happen.


Medical Monopoly Money


It’s not just you—your health insurance costs more and covers less than just a decade ago.


And the prices Americans pay for medicine can be downright shocking. In a notorious example, millions of parents fill their children’s EpiPen prescription diligently upon expiration, with a list price of $600. Allergies can be a life-and-death matter, so these parents have no choice but to pay whatever price is dictated to them. Worse, sometimes the pharmacist says supplies have run out. Parents get on a waiting list for when the shortage ends and hope their child doesn’t encounter any life-threatening peanuts in the meantime. Even if you’re lucky enough that you don’t personally need any high-cost drugs, you’re still paying a price for them through your insurance premiums and taxes.


The reasons used to explain these high costs is that insurance companies have gotten too greedy, and that Americans pay more than everyone else for health care because we consume more medical services than people in other countries. Plus, we have the best quality medical care, and you get what you pay for, including funding research, which costs a lot. Under this line of thinking, the solution to our problems is to stop corporations from being greedy and convince Americans to go to the doctor less.


But that’s not going to work.


Corporations, under current interpretations of corporate law, are designed to be greedy and are focused on maximizing short-term profits for their shareholders. Lawmakers are the ones who are charged with protecting us from that greed, constraining corporations from pursuing profits in ways that hurt us and ensuring competitive markets that get us the best prices and service. They have failed us.


When your health insurance premiums, copays, and deductibles go up or you get an insane medical bill, you probably don’t blame monopoly power. But you should. A lot of things are wrong with America’s health care system, but monopoly is a huge root of the problem. Fixing monopoly problems alone would return billions of dollars to hardworking Americans—in 2018, the average cost of health care for a family of four in the United States with a preferred provider organization (PPO) plan through their employer was over $28,000. These families pay on average nearly $12,000 directly out of their pocket in premiums and copays. As for the roughly $16,000 covered by the company, it’s considered part of an employee’s compensation package, and employers ordinarily just allocate less money to the employee’s pay and other benefits. With a median household income in 2018 of $63,179, even families who are lucky enough to have health insurance through an employer spend nearly 20 percent of their income on health care. How are those numbers supposed to work, let alone for families that don’t get coverage through an employer?


When Boomers were raising families, it wasn’t anything like this. Employees’ insurance premiums rose by a whopping 242 percent between 1999 and 2016. On top of premiums, deductibles have increased eight times as fast as wages between 2008 and 2018.


Before assuming that health insurance companies are public enemy number one when it comes to high prices, focus your attention on hospitals. Hospital bills make up the biggest piece of our collective health care costs—a full one-third of total health care spending, to be precise. In a mere seven years, from 2007 to 2014, hospital inpatient prices grew 42 percent.


To explain the skyrocketing of hospital prices, look no further than hospital mergers. Hospitals are merging at a rate of more than 100 per year, becoming local monopolies in many areas. When hospitals merge, they often cut hospital beds, and these mergers are a big reason why America faced a shortage of beds to handle COVID-19. The number of hospital beds declined from 1.5 million in 1975 to approximately 900,000 in 2017.


The most recent hospital merger wave has been driven by private equity firms buying up hospitals. These firms borrow money in order to buy the hospitals but then turn around and saddle them with their debt, while often collecting fees and dividends from the hospitals to enrich the private equity owners. In 2017, for example, the private equity firm Cerberus bought the small rural hospital Easton in Pennsylvania. It loaded up the hospital with debt, making it pay inflated rent on the building it had owned for over 127 years. Cerberus then threatened to close Easton in the midst of the COVID-19 pandemic unless it received a taxpayer bailout. Cerberus received a commitment of millions of dollars in taxpayer funds through the CARES Act, even though Cerberus had financially weakened the hospital as part of its highly lucrative business model.


When hospitals merge to monopolies, prices go up. Insurance companies or employers who want to create health care plans have to negotiate with these hospital monopolies over rates. But insurers don’t have the power to walk away from the bargaining table, because local hospital care is a must-have for their insurance plans. Knowing this, hospital monopolies become bullies. They dictate high prices, apply those prices across the board to every hospital in their massive systems, and tell insurers they have to take it or leave it.


A study by a team of economists recently found that hospital prices without competition will cost you 12 percent more than one in a hospital that faces competition. Another report, by the University of California, Berkeley’s Petris Center on Health Care Markets and Consumer Welfare, compared hospital rates in Northern California, where the hospital market is highly concentrated, to rates in Southern California, where the hospital market is more competitive. Inpatient prices were 70 percent higher in Northern California, or 32 percent higher after taking into account cost-of-living differences.


Who do these hundreds of hospital mergers mostly benefit? Not patients. One study found a more than 3 percent increase in the mortality rate for heart attack victims after hospitals merge. Not health care workers either. Their wages rose only 8 percent between 2005 and 2015, almost 2 percent less than the national average. Even doctors aren’t the biggest winners. When the price of hospital-based outpatient care rose 25 percent between 2007 and 2014, doctors’ prices rose only 6 percent. Take a wild guess at who benefits the most from hospital mergers, in the New Gilded Age in which we live. You got it—CEOs! Major nonprofit medical center CEOs’ pay has risen by 93 percent between 2005 and 2015. The richest of the rich keep getting richer, at everyone else’s expense.


The FTC deserves credit for aggressively trying to block some hospital mergers. On occasion the FTC has succeeded, but often it has lost in court as judges accept the hospitals’ arguments that their mergers will increase efficiency and reduce prices. To reiterate, the Clayton Act prohibits mergers that may lessen competition or tend to create a monopoly, and makes no mention of efficiency or prices. The perverse result of antitrust law’s modern obsession with prices is that competition among hospitals has been destroyed and patients are getting soaked.


Hospitals are buying each other, and they’re buying doctors’ groups, more than 8,000 between 2016 and 2018. When hospitals buy doctors’ groups, studies show that prices go up, but quality of care doesn’t. Doctors charge an average of 14 percent more for the same services after they’ve been acquired, and even more when they are bought by a monopoly hospital, according to research.


You should remember this power structure when you go to the doctor, being aware of the financial incentives of doctors and hospitals. After I investigated a wide range of anticompetitive health care practices as part of my job as an antitrust enforcer at the New York Attorney General’s Office, my eyes were opened to the business nature of medical care. I then used this knowledge as a patient. I remember once when a surgeon was eager to put me through every variation of invasive medical diagnostics without much discussion or in the end, need. When it came to the judgment calls about what procedures were necessary and what weren’t, the surgeon’s interests in making money ran counter to my interests in minimizing my suffering and avoiding the procedures’ risks.


Every patient needs to be their own advocate. A procedure that benefits the hospital’s or medical group’s profits may not be the best decision for your health, so try to get a second or even third opinion before undergoing anything invasive, miserable, or risky. When I got additional opinions, I learned that less aggressive approaches were available to me and were perhaps far better for my overall health.



Fewer Options, Higher Bills


Although hospital mergers are the largest contributors to health care costs, mergers are rampant throughout every corner of the health care industry. Fresenius Medical Care and DaVita, for example, together control a 92 percent market share in the $24.4 billion dialysis industry. They gained dominance by buying up their competitors. And patients pay the price, with Fresenius recently sending a patient a half-a-million-dollar dialysis bill for fourteen weeks of treatment. Fresenius charged the patient $13,867.74 per dialysis session, which amounts to approximately 59 times the $235 rate that Medicare pays. Fresenius forgave the bill after it was publicly exposed, saying the patient was misclassified as out of network.


Large dialysis companies have raised prices while delivering worse patient care, according to a study out of Duke University’s Fuqua School of Business. The study found that as large dialysis chains bought more than 1,200 smaller providers from 1998 to 2010, they cut skilled staff, took on more patients, changed drug regimens, and hurt patient health. Another study found a 19 and 24 percent higher risk of death at two large for-profit dialysis chains than at a nonprofit dialysis chain.


Rampant mergers have occurred in every nook and cranny of the health care business. Everything from medical device makers to syringe manufacturers are monopoly, duopoly, or oligopoly industries. Mergers in one part of the health care industry lead to mergers in another part, as companies bulk up to get greater bargaining power to negotiate against one another. Health insurance companies, too, have merged, in part to get more leverage in negotiating rates with hospitals, medical suppliers, drugmakers, dialysis centers, and other sectors that have merged like mad. Consolidation brings more consolidation in a merger snowball effect.



The Villains of Big Pharma


As drug costs skyrocket, it’s easy to point the finger at individual personalities, as some pharmaceutical execs are almost caricatures of evil. Take former Vyera (now Phoenixus) CEO Martin Shkreli, a onetime hedge fund manager with no medical expertise, who bought the rights to a drug called Daraprim, which was developed in the 1950s. Daraprim was relied upon by AIDS patients, and Shkreli increased its price by more than 4,000 percent, from $17.50 to $750 a pill.


The New York Attorney General and the FTC sued Shkreli and his company in early 2020 for blocking lower-cost generic versions of Daraprim from coming on the market. Their lawsuit seeks repayment of illegally obtained profits and a lifetime ban on Shkreli working in pharma. Shkreli will defend the suit from prison because, after gouging AIDS patients to line his own pockets, Shkreli was convicted of securities fraud in an unrelated matter. At first Shkreli was free on bail, but his bail was revoked for making threats against Hillary Clinton. Now he allegedly runs Phoenixus from prison, using a contraband cellphone to strategize about stopping generic drug competition to Daraprim. Shkreli “plans to emerge from jail richer than he entered,” reports the Wall Street Journal. Focusing on wicked personalities, though, distracts us from the structural problems of market power in the drug industry.


Instead of trying to eliminate evil—good luck with that—a more practical solution is to stop drug company mergers and anticompetitive behavior. My investigations at the New York Attorney General’s Office covered a wide range of industries, from oil and gas to Wall Street. But the industry practices that disturbed me the most were Big Pharma’s. Their ever-evolving tricks to squelch competition directly endangered human life. With billions of dollars at stake, Big Pharma executives get creative in the anticompetitive tactics they use to attain and preserve monopoly power.


The most basic of those techniques is buying up the competition. “From 1995–2015, 60 pharma companies morphed into just 10 giants,” tweeted FTC commissioner Rohit Chopra in November 2019, announcing his dissent to the FTC’s approval of a $74 billion merger between drugmakers Bristol-Meyers Squibb (BMS) and Celgene.


Three Republican FTC commissioners approved the deal, while the two Democratic commissioners, Chopra and Rebecca Slaughter, both dissented. The dissenters took issue with the way the FTC analyzes pharmaceutical mergers, and rightfully so—the method the FTC uses has infuriated me for years. If both companies make or are developing drugs for the same condition, the FTC will require one of the pharma companies to sell off the pertinent division to a competitor, and that’s pretty much it. The FTC satisfies itself that it has ensured competition for the drugs that both companies make and gives the merger the go-ahead.


Antitrust enforcers should be thoughtful about competitive consequences and not treat multibillion-dollar mergers with huge impact on public health as robotic exercises. This is another absurd result of the Chicago School takeover of antitrust law, because proving to a court that any single drug company merger will definitely raise prices is difficult. Cumulatively, the FTC’s routine approvals of drug company mergers have led to a drastic reduction in the number of pharma companies competing on price and is a major reason we have drug shortages today. Plus these mergers cause innovation to go down because fewer drug companies are left to compete.


In his dissent, Commissioner Chopra noted that the BMS/Celgene merger appeared more motivated by financial engineering and tax considerations than any benefits to patients. Both dissenting commissioners expressed concern about the merging companies’ histories of anticompetitive tactics and the merger’s potential to exacerbate such behavior going forward.


More than ten years earlier, as an assistant attorney general, I saw what Chopra and Slaughter were referring to. I was working on a case involving BMS that seemed more like a mafia tale than the business dealings of a company dedicated to improving health. In 2003, BMS settled antitrust charges that it blocked the entry of lower-priced generic drugs for three of its top-selling drugs, including two anti-cancer drugs and one anti-anxiety drug. The FTC and several states alleged that BMS’s behavior “protected nearly $2 billion in annual sales at a high cost to cancer patients and other consumers, who—being denied access to lower-cost alternatives—were forced to overpay by hundreds of millions of dollars for important and often life-saving medications.” That settlement required BMS to submit any future agreements with generic drugmakers to the FTC and state attorneys general for approval.


The government wanted to review BMS’s future agreements in part to make sure BMS didn’t make any “pay-for-delay” deals with generic drugmakers. “Pay-for-delay” is when branded drug companies pay generic drugmakers millions of dollars to not make generic versions, so that the branded drug companies can keep charging high prices. Patents are government-granted monopolies, but when they expire, generic drugmakers can then offer lower-priced alternatives. Branded drugmakers’ profits can drop by billions of dollars when generics enter the market, so they try to stop them.


Antitrust enforcers have successfully stopped pay-for-delay practices in court, but that doesn’t stop drugmakers from trying a myriad of tactics to keep generic drugs off the market as long as possible. In pursuit of this goal, BMS entered into an agreement with a drugmaker in 2006 that sought to make a generic version of BMS’s multibillion-dollar heart drug Plavix. Per its 2003 settlement, BMS was required to submit the agreement to the FTC and state attorneys general for approval. After the government pushed back on the agreement, then-BMS senior vice president Andrew Bodnar instead entered into an oral agreement with the generic drugmaker in order to hide it from enforcers. They say the mafia never puts anything in writing.


For deceiving the government, Bodnar was criminally prosecuted. “The prosecutions of BMS and its former senior executive, Andrew Bodnar, should send a strong message to the pharmaceutical community that attempts to undermine the federal government’s critical role of ensuring Americans have access to life-saving drugs, like Plavix, at the most competitive prices will not be tolerated,” said Scott D. Hammond, acting assistant attorney general in charge of the DOJ’s Antitrust Division, in a press release. But in an absurd example of how rich white male corporate executives face few consequences for their actions, Bodnar pled guilty to a misdemeanor and the federal judge merely ordered him to pay a $5,000 fine, serve probation, and—you won’t believe this—to write a book about the Plavix case as a cautionary tale to other executives. I’m writing a book right now, voluntarily, and I’m enjoying it! Bodnar did apparently write a book called The First Question, but it seems to exist only in case files, not a place where people will actually read it.
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