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PRAISE FOR


Justice on Trial




“It is to be hoped that this fine, even-handed book will help to bring an end to the political savagery that has characterized all too many Supreme Court confirmation hearings.”


—Mary Ann Glendon, Learned Hand Professor of Law, Harvard University


“Justice on Trial reads like a John Grisham novel, filled with intrigue and well-paced plot development that’s a roller-coaster ride even if we know how it ends. This is destined to become the definitive account of a crucial episode in American life.”


—Ilya Shapiro, director, Robert A. Levy Center for Constitutional Studies, Cato Institute


“A riveting inside look at the nasty politics of character assassination that have plagued the confirmation process going back to my father, Robert H. Bork.”


—Robert H. Bork Jr., president, Bork Communication Group


“Even if you closely followed the confirmation hearings, you will learn a lot from this real-life legal thriller.”


—Josh Blackman, South Texas College of Law, author of Unraveled: Obamacare, Religious Liberty, and Executive Power


“An amazingly well-sourced, behind-the-scenes chronicle of a Supreme Court nomination process that became a national circus. Everyone concerned with how broken the judicial confirmation process has become needs to read this riveting blow-by-blow account.”


—Randy E. Barnett, Georgetown Law School, author of Our Republican Constitution: Securing the Liberty and Sovereignty of We the People


“The authors’ deep knowledge of the players and the constitutional stakes shines throughout the book and makes for a thrilling and revealing read.”


—Edwin Meese III, 75th U.S. Attorney General
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CHAPTER ONE The Primary



With a rap of his gavel on June 27, 2018, Chief Justice John Roberts declared another Supreme Court term over, and the nine justices disappeared behind the dark red curtains that hang behind the bench. The assembled journalists politely stood at attention until the last justice was out of view, then rushed to file stories about a non-event—no justice had announced his retirement. Speculation had been running high that Justice Anthony Kennedy, appointed by President Ronald Reagan and nearly eighty-two years old, would be leaving now that a Republican again occupied the White House. Senator Charles Grassley of Iowa had publicly advised the justices in early May that if they were “thinking about quitting this year, do it yesterday.” Grassley, and the powerful Senate Judiciary Committee he chaired, would have to manage the intense confirmation process, and with the midterm elections looming, they would need all the lead time they could get.


The members of the Court retired to their private dining room for the traditional end-of-term luncheon before they dispersed for the summer. As they dined, an armored black car, dispatched from the White House Military Office, pulled into the parking garage three floors below them. After his meal, Justice Kennedy got into the car, where Don McGahn, the White House counsel, was waiting to take him to a meeting with President Trump.


It was a busy day at the White House, the president having held a mid-morning press conference on trade policy and the economy on the South Lawn. After lunch with Secretary of State Mike Pompeo, he would host President Marcelo Rebelo de Sousa of the Republic of Portugal. The press usually lingered around the famous but surprisingly small briefing room at the north side of the mansion, hoping to catch additional stories or details from their White House contacts.


The day before, Steve Engel, the head of the Justice Department’s Office of Legal Counsel, had told McGahn’s trusted chief of staff, Annie Donaldson, that he had just had a meeting with his old boss and needed to talk to McGahn. It took a minute for the significance of what he’d said to register. Engel’s old boss was Anthony Kennedy. He’d clerked for him at the Supreme Court in 2001–2002, and they had remained close.


Engel and Kennedy had met two days before the end of the term at an outdoor café near the National Gallery of Art’s Sculpture Garden. Kennedy had slipped away from a tour of the museum with his clerks to meet Engel, hoping the location was discreet enough to avoid wandering members of the press. After the justice’s security detail evaluated the café for threats, he sat down with Engel and explained that he expected to announce his retirement in the next few days. He wanted to tell his fellow justices immediately after their final sitting on Wednesday but knew the odds were good that the news would leak shortly thereafter.


Hoping to deliver the message to the president in person before it went public, Kennedy wanted Engel to ask McGahn to arrange a meeting without anyone’s noticing. Later that day, Engel called the White House counsel’s office and asked about the president’s schedule. The two offices spoke frequently, so the question didn’t arouse suspicion. He was told the president was leaving for the Midwest on Wednesday evening, so the meeting would need to happen before then.


The next day, Kennedy gave Engel the green light, and the White House counsel’s office quietly arranged the meeting through Jeffrey Minear, counsel to Chief Justice Roberts. A White House car with a pre-cleared driver would make the entry into the White House quick and easy. Chief of Staff John Kelly arranged for President Trump to leave his lunch promptly at one o’clock and come to the White House residence, where the justice would be waiting with McGahn.


That morning, none of the other associate justices knew that Kennedy was stepping down. The scholarly Californian, known as a swing vote on the Court, had hired four clerks for the coming year and had discussed cases coming up in the next term. When the term ended with no announcement from the bench, the justices proceeded to their stately, paneled conference room for one final discussion.


While the nine justices often disagree sharply about the issues before the Court, they know they are working together for life, so they go out of their way to be friendly to one another. But the last conference of each term tends to be a bit testier. The most contentious decisions are usually released in the final days of the term, justices sometimes reading their fiery dissents from the bench, and the 2017–2018 term ended with its share of high-profile five-to-four decisions on such hotly debated subjects as abortion and immigration.


When the justices had concluded their business—voting on the disposition of cases related to their recent decisions—Kennedy informed his shocked colleagues that he had decided to retire. He asked them to not tell anyone until two o’clock so he could speak with the president privately.


No one from the press noticed Kennedy’s arrival at the Executive Residence, which was chosen for the meeting because of its relative privacy. The Oval Office’s large bank of windows makes it a fishbowl for prying eyes. Kennedy and Trump chatted pleasantly for about twenty minutes until, feeling the time was right, the justice handed the president an envelope. Inside was a letter dated June 27, 2018, beginning, “My dear Mr. President,” a sign of the genuine “affinity,” as one observer put it, that the two men had for each other.1 The letter was Kennedy’s formal announcement of his resignation.


President Trump was surprised by Kennedy’s retirement but not unprepared. He had heard rumors the previous year that after more than forty years as a federal judge, Kennedy was thinking about a change. His judicial nominations team wanted to reassure the justice, without applying pressure, that his legacy would be in good hands if he retired. Kennedy was disliked by many conservatives for his opinions redefining marriage2 and upholding Roe v. Wade.3 But many conservatives simultaneously supported his approach to federalism and the First Amendment, particularly as it concerns free speech. The White House indicated to him that his record would be treated respectfully and that his successor’s confirmation battle would not be a referendum on his tenure. When the White House got word that Kennedy was displeased one of its nominees for an obscure federal court had called him a “judicial prostitute,” the nomination was allowed to expire.


The stature of a justice is measured not only by the influence of his legal opinions but also by the careers and reputations of the clerks he has handpicked and mentored. The White House had sought Kennedy’s opinion about his former clerks who were under consideration for the federal judiciary and had nominated several of them to prestigious appeals courts. Most flattering of all, Trump had chosen one of Kennedy’s star former clerks, Neil Gorsuch, to join him on the Supreme Court one year earlier.


In his letter to the president, Kennedy said that on July 31 he would assume “senior status,” a semi-retirement that would enable him to continue to serve in a reduced capacity in the lower federal courts, but his days on the high court would be over. Having informed the president privately of his retirement, Kennedy returned to the Supreme Court building, no one the wiser as to what had just taken place. The biggest secret in town had remained a secret until the end. Justice Kennedy was retiring on his terms. The news was then released, and it rocked Washington.





Conservatives were elated at the opportunity to replace Kennedy with another Trump appointee. When a group of Republican senators, including the majority leader, Mitch McConnell of Kentucky, heard the news at a lunch, they looked up at each other and smiled. Not only would this be an opportunity to strengthen the Court, but in a midterm election year, a nomination fight could excite conservative voters and remind them of the importance of keeping control of the Senate. Senator Grassley, already miked up for his weekly conference call with Iowa reporters, heard the news while on air. Afterward he told his staff, “I guess we’re going to do this.”


News of Kennedy’s retirement touched off a minor media maelstrom. “Abortion will be illegal in twenty states in 18 months,” CNN’s chief legal analyst, Jeffrey Toobin, tweeted.4 Other outlets entertained even crazier possibilities. The New York Times noted that Kennedy’s son worked for Deutsche Bank, the same bank that had provided the Trump organization more than one billion dollars in real estate loans.5 There was no reason to think that President Trump’s acquaintance with Kennedy’s son was nefarious, but the Times report launched all manner of conspiracy theories. Neera Tanden, the president of the influential liberal think tank Center for American Progress, tweeted, “Just to state this: Justice Kennedy’s son gave a billion dollar loan to Trump when no one would give him a dime, and Justice Kennedy has been ruling in favor of the Trump Administration position for 2 years as the Court decides 5-4 case after 5-4 case.”6 Why a Deutsche Bank loan to Trump would make Kennedy beholden to the president rather than the other way around was never explained, but Tanden’s theory was retweeted twenty-one thousand times. Both the Washington Post and Politifact eventually ran fact checks that debunked the supposed conspiracy between Kennedy and Trump.7


When Kennedy’s retirement was announced at a Democratic National Committee meeting, participants gasped and expressed concern. Because of his liberal rulings on abortion and same-sex marriage, Democrats and progressives considered Kennedy the best of the Republican-nominated justices.


But for all of their fawning over him when he reached conclusions they liked, liberals did not respect Kennedy. They turned on him immediately when he gave Trump the opportunity to name his successor, adopting some of the same criticisms conservative critics had leveled in the past. Ian Millhiser of ThinkProgress sneered, “Justice Kennedy was a Cadillac’s intellect in a Lamborghini’s job,” highlighting Lawrence v. Texas, the case that overturned anti-sodomy laws, as “an opinion that was constructed largely from discarded Age of Aquarius lyrics.” Of his opinion in Planned Parenthood v. Casey, in which Kennedy famously changed his vote to uphold Roe v. Wade, Millhiser wrote that he agreed with the outcome, but “the problem is that its hippie-dippie, decidedly unlegal language renders its rule vulnerable.”8


That same night, MSNBC’s Chris Matthews told Senate Democrats they had to do what they could to obstruct and delay the nomination past the midterms in the hope that the Democrats, a one-vote minority after winning a valuable seat from Alabama the year before, would take control of the upper house.9 McConnell had already promised that Trump’s nominee would be voted on “this fall.”10 But first there had to be a nominee.





A president’s appointments to the Supreme Court shape his legacy more than almost any other decision he makes, but each administration handles the selection of nominees in its own way. The death of Justice Antonin Scalia early in the primary season of the 2016 presidential campaign and the Republican-controlled Senate’s refusal to consider President Obama’s nomination of Judge Merrick Garland as his successor guaranteed a vacancy on the Court for the next president to fill. Hoping to reassure Republican voters who doubted his reliability to appoint a conservative, Donald Trump had released a list of possible nominees to the Supreme Court during the primary elections—an unprecedented but successful political stroke. For that first Supreme Court nomination, the list was whittled down to top contenders, who interviewed before a limited panel of key advisors. A few of those contenders interviewed with President Trump. He chose Judge Neil Gorsuch of the Court of Appeals for the Tenth Circuit, and the relatively smooth confirmation of this conservative originalist from Colorado was seen as one of the key victories of Trump’s first year in office.


The list had been expanded with five new names in November 2017 and now included Judge Amy Coney Barrett of the Seventh Circuit and Judge Brett Kavanaugh of the D.C. Circuit, the latter of whom had clerked for Justice Kennedy the same year as Gorsuch. Upon Kennedy’s retirement, Trump announced that he would again select his nominee from that list.


A weakness of the judicial selection process in recent Republican administrations has been the involvement of too many people. The inevitable rival factions in the White House and the Department of Justice knocked out one another’s top contenders and settled on consensus candidates who often proved disappointing. Trump’s Justice Department was led by Attorney General Jeff Sessions, who had recused himself from overseeing the department’s far-reaching investigation into whether Trump had colluded with Russia to steal the 2016 election. That conspiracy theory, a major distraction for the Trump administration in its first two years, was eventually debunked with the release of Special Counsel Robert Mueller’s report in April 2019. Sessions’s self-imposed inability to manage the destructive investigation damaged his relations with the White House and the Justice Department. He had played a limited role in judicial selection, as had the Office of Legislative Affairs and most other executive offices apart from the White House counsel’s office. The judicial selection and confirmation process to that point had received extremely positive press coverage and enjoyed the approval of the president’s supporters, so when Justice Kennedy retired, it was decided to keep the team that had won last time on the field.


Inside the White House, the counsel’s office had handled not only the Gorsuch nomination but dozens of other federal court nominations, and although they had no advance notice of Kennedy’s retirement, they were prepared for it. They had refreshed the list months earlier in anticipation of a Supreme Court vacancy. Deputies had constantly updated files of prospective nominees, all of whom had already been vetted. Within a day of Kennedy’s announcement, word leaked that two of his former clerks, Judge Ray Kethledge of the Sixth Circuit and Kavanaugh, were the front-runners for the open seat, while others said the top two were really Kavanaugh and Barrett.


The press soon became a problem for Kavanaugh, staking out his house and following him everywhere. At the suggestion of his colleagues on the court of appeals, including a cordial Merrick Garland, he was eventually assigned a security detail, including a car with federal marshals to drive him around.





In his twelve years on the D.C. Circuit, Judge Kavanaugh had authored more than three hundred opinions, always guided by the text and original meaning of the Constitution. He was known as a uniquely effective jurist, and the Supreme Court had adopted his reasoning in at least thirteen decisions.11


Despite his illustrious pedigree—Yale College and Law School—he was down to earth and affable. The fit, fifty-three-year-old, Irish-American Catholic with a full head of hair and a quick sense of humor was well liked by his colleagues and friends and always had been.


He was on the president’s list of potential nominees by the time rumors of Kennedy’s retirement began to circulate, but he had not been given any advance warning by the justice. Nevertheless, he had put off finalizing his family’s vacation plans until the end of the Supreme Court term, just in case. When the final session ended with no retirement announcement, he texted his wife, Ashley, to go ahead and make summer plans with their daughters, Margaret and Liza. By the time he returned from lunch, McGahn had called to tell him the news. Vacation planning would have to wait; the White House counsel wanted to interview him in his chambers on Friday.


McGahn already knew Kavanaugh, who had administered his oath of office for the Federal Election Commission in 2008. McGahn was exceedingly familiar with his judicial philosophy, having pored over his opinions. The interview that Friday was not about his opinions but about any potentially embarrassing information the White House needed to know before deciding. Known as an “SDR” review—short for sex, drugs, and rock and roll—this kind of interview became common after the failed Supreme Court nomination in 1987 of Judge Douglas Ginsburg of the D.C. Circuit, who was forced to withdraw after reports emerged that he’d smoked marijuana with some of his students while a professor at Harvard. Before Anthony Kennedy was nominated for the same seat, he was confronted with hundreds of embarrassing questions about when he’d first had sex, with how many different women, and whether any pregnancies had resulted. He was asked about sexually transmitted diseases, aberrant sexual activities, drug use, drunk driving, and even animal abuse.12


Kavanaugh’s interview with McGahn went well, but he knew it would ultimately be President Trump’s decision. He’d had an up-close view of the Supreme Court selection process when he served as White House staff secretary under President George W. Bush, seeing how judicial advisors would narrow down a list of contenders before presenting the finalists to the president so that he could take their measure. He wasn’t entirely sure Trump would like him.


A D.C. native who had worked closely with President Bush, Kavanaugh was not what the anti-establishment Trump was looking for. The Bush family had publicly opposed Trump, and the disdain had been mutual. Trump defeated former Florida governor Jeb Bush in the 2016 Republican presidential race by brutally criticizing his brother George’s record as president. Kavanaugh’s name hadn’t even appeared on Trump’s initial lists of prospective Supreme Court nominees.


At the same time, Kavanaugh had a broad network of friends and allies—from federal judges to conservative media stars to his family dry cleaner—who could vouch for his ability and character and thought he should not just be on the list but at the top. His name had been openly discussed in major media as the most likely Republican nominee for the Court since at least 2012.13 His lengthy record as a conservative appellate judge was well known and widely respected.





Kavanaugh had a particularly loyal network of former clerks. He had hired twenty-five women and twenty-three men as law clerks in his dozen years on the D.C. Circuit. An astounding thirty-nine of them went on to clerk at the Supreme Court, securing his coveted spot as the top “feeder judge” on the federal bench. The first time Kavanaugh had really thought about the Supreme Court was when, as a fifteen-year-old, he read The Brethren, Bob Woodward’s behind-the-scenes account of the Court in the 1970s. The stars of the book were the clerks, and he thought it seemed like a great job—even better than the job of a justice.


Kavanaugh was regularly in touch with his former clerks, hosting them at holiday parties and baseball games. Every five years they would get together with their spouses for a reunion, where the judge would introduce those who were new since the previous reunion, describing in detail where he met each clerk and what he liked about him or her. He offered personal touches, as when he recounted a funny toast given at a clerk’s wedding or reminisced about trading belts with a clerk who was underdressed on his way to interview with the chief justice.


As devoted to their mentor as he was to them, Kavanaugh’s former clerks took on the task of lobbying for his nomination, talking to anybody who would listen at the White House and in conservative legal circles. Some of them worked inside the White House counsel’s office itself. Whether from the inside or the outside, the lobbying helped. Not only was Kavanaugh now on the list, he was widely considered a front-runner.


The president met with Kavanaugh on Monday, July 2, asking him about his background and White House experience. Trump was looking for someone who could sit on the court for thirty to forty years, was exceptionally well qualified, was an originalist, and was not weak. Kavanaugh emphasized that he’d been tested throughout his career and had stood by his principles in moments of difficulty. It was a friendly conversation, not a quiz, and it was over in less than a half-hour. The president felt that Kavanaugh had shown signs of courage and decisiveness in his interview, and that kept him in contention.


Judges are not supposed to be political, but their selection and confirmation, committed by the Constitution to political actors, is unavoidably so. Court watchers knew Kavanaugh was the one to beat from the moment he was added to the list, and online bettors gave him the best odds for securing the nomination as soon as Kennedy retired.14 But there were other contenders, some of whom had serious bases of support. Other than Kethledge, Kavanaugh, and Barrett, Trump was considering Thomas Hardiman of the Third Circuit and Amul Thapar of the Sixth Circuit. He met with all of them that Monday except Hardiman, whom he’d met during the previous nomination process. He also interviewed other candidates by phone.15





Demand Justice, a left-wing interest group recently founded by Brian Fallon, the campaign spokesman for Hillary Clinton, the Democratic presidential nominee in 2016, announced plans to spend $1 million in television ads against the eventual nominee, whoever he or she might be, and dropped online ads against three of the contenders within a day of Kennedy’s retirement.16 One of the targets was Amy Coney Barrett, a favorite of conservatives since her deft handling of hostile questions about her Catholic faith from Democratic senators and the media after her nomination to the appellate bench the previous year. The New York Times suggested a religious organization to which she belonged was a cult, while Senator Dianne Feinstein, the top Democrat of the Senate Judiciary Committee, criticized the role of faith in her life, sneering that “the dogma lives loudly within you.”17 That tortured phrase became a rallying cry for Christian youth groups and others who were impressed that Barrett held firm under fire for her faith.


Demand Justice’s ads signaled that the left was serious. But on the right, nothing was being taken for granted. The Judicial Crisis Network was prepared to spend tens of millions of dollars, as it had already done in the effort to confirm Justice Gorsuch to Justice Scalia’s seat. JCN (of which one of the authors is chief counsel and policy director) had served as a hub of outside groups supporting conservative judicial nominees since 2005. And by the time Justice Kennedy retired, it was ready for its greatest test yet. The group would supervise an extensive research operation, organize rapid response, brief journalists and opinion leaders, and activate grassroots leaders across the country while running the most robust paid media campaign in the history of Supreme Court confirmation battles. JCN’s first ad, which began running the day the vacancy was announced, built on the success of the Gorsuch confirmation of the year before. “Like Justice Gorsuch, all of the men and women on President Trump’s judicial list are the best and brightest in their field.” It concluded, “We look forward to President Trump nominating another great justice.”18





In the twelve days between Kennedy’s retirement and Trump’s announcement of his nominee, the major media were focused on the horse race—which candidate was gaining, which was falling behind. But the conservative media were hosting a vibrant debate over the merits of potential nominees, a debate fed by various interest groups concerned about how each candidate might treat their particular issue and by the advocates of each candidate.


Since all of the judges on Trump’s list were highly qualified and had conservative track records, most criticism of particular candidates took place behind the scenes. Everyone was alert to the problem of political primaries, in which the eventual nominee emerges bloodied with another battle ahead of him. All the candidates on the list were at least acceptable, and no one wanted to weaken the eventual nominee’s prospects for confirmation, so the most intense debates were kept behind the scenes. Nevertheless, some individuals and organizations were speaking out, and a few were aiming their fire directly at Kavanaugh.


Conservative media praised Kavanaugh for his approach to administrative law, the body of rules that govern the multitude of federal regulatory and administrative agencies. The average citizen hears little about this arcane and rarely glamorous field of law, but in recent decades, as Congress has delegated to the bureaucracy the real work of governing the United States, administrative law has become enormously consequential for Americans’ rights and freedoms.


Many worried, however, that Kavanaugh had hidden in the tall grass by avoiding controversial social-policy issues. His recent handling of the question of whether a teenager caught entering the United States illegally had a constitutional right to an abortion had not inspired confidence among pro-lifers. His opponents circulated a summary paper criticizing him for seeking “a compromise that would allow [the girl] to obtain her abortion” and for refusing “to take a stand” with another judge who questioned whether such a person even had a constitutional right to abortion. He was also criticized for a dissent that some argued had presumed a compelling government interest in facilitating access to contraception. His decisions on religious liberty, it was said, were not sufficiently bold at a time of increasing encroachment by the government.19


Conservatives worried about more than Kavanaugh’s commitments on social issues. They charged that a dissent from 2011, in which he discussed how a mandate to purchase insurance could pass constitutional muster, amounted to a “roadmap for saving Obamacare.”20


The defining feature of his jurisprudence, critics said, was “avoidance.” Principles were less important to him than his “reputation.” And “nothing” suggested he would “find the courage to embrace conservative principles” on the Supreme Court. There was “no reason to risk it,” an opposition document warned. “There’s a difference between a home run and a grand slam,” opined one writer in National Review.21 These conservatives were not fully opposed to Kavanaugh’s nomination, but having been burned many times before, they feared that he was another establishment Republican who would swing to the left once he was on the Court.


Even people within the White House were concerned, but as they dug deeper into his record, they believed he viewed his role on the circuit court as writing for Justice Kennedy. Kavanaugh understood how Kennedy thought, and even when he disagreed with him, he admired him. He always carried a pocket Constitution signed by Kennedy. Kavanaugh tried to craft a solid, constitutionally correct result that Kennedy would adopt rather than being swayed by the liberal bloc on the court.


Others close to the process were swayed by the weight of his judicial record. No conservative appeals court judge—including even then-Judge Gorsuch—had as many opinions on significant and controversial questions as Kavanaugh, from his defense of First Amendment protections for political speech, to his bold Second Amendment dissent that had garnered repeated citations from Thomas and Scalia, to his pathbreaking separation of powers cases, which had pointed out constitutional infirmities in the structure of several administrative agencies.





Each time a piece expressing concerns was published, an army of former clerks and other surrogates rose in Kavanaugh’s defense, sometimes within minutes. Clerks generally serve a one-year term with a judge after law school, assisting in the research and drafting of judicial opinions. They work closely with their judge, almost as apprentices, and it’s not unusual for them to form lifelong bonds. Clerkships are like being adopted into a large extended family with one patriarch or matriarch at the head. Some of Kavanaugh’s former clerks took leave from their jobs or did double duty to participate in the effort to secure his nomination. Roman Martinez, a former clerk turned Supreme Court litigator, was abroad on a family vacation and worked remotely and across five time zones. The same day the vacancy was announced, Travis Lenkner, who had also clerked for Justice Kennedy, packed his bags and hopped on a plane from Chicago, texting the judge that he was on his way to help.


Kavanaugh’s chambers in the E. Barrett Prettyman U.S. Courthouse on Constitution Avenue, near the Capitol, comprised a few offices for the judge and his staff and a small conference room. This became the cramped headquarters of the Kavanaugh “campaign.” Being in Washington was a huge advantage, but with spotty cell phone and internet service and no televisions, the offices themselves made a poor communications nerve center. The air-conditioning was shut off at six p.m., leaving the offices stiflingly hot in the D.C. summer evenings. And because the volunteers were not employees of the court, none of them had badged access to the courthouse. The judge’s capable executive assistant, Eva Roney, had to stay there as late as they did. Apart from the difficulty of getting in and out of the building, the neighborhood had few restaurants open in the evening, so even getting dinner was a big production.


Beyond the team of former clerks working in chambers were dozens volunteering as they could from across the country. One collected news clips and tweets from prominent figures, arranging them into what needed to be seen immediately, hourly, and daily and then distributing them to the team, a contribution that was essential for responding to critiques from fellow conservatives.


Some former clerks, hoping that their judge would be added to the White House list and confident that he would be a leading contender, had begun preparing for a Supreme Court vacancy at least a year earlier. That work, which accelerated as the 2017–2018 term drew to an end, included reading through Kavanaugh’s hundreds of opinions, sorting them by topic—gun rights, free speech, search and seizure, the administrative state, and so on—and preparing excerpts from significant cases, contextualizing them for their importance. These were invaluable aids for surrogates talking about Kavanaugh in the media.


The Kavanaugh team emphasized his influence on the court, noting his skill at strategically framing an opinion to convince other judges on the same case to take a more conservative position than they might otherwise have done. It was important that his persuasive techniques be appreciated for their effectiveness rather than misunderstood as a sign of weak convictions. They also wanted to make sure people remembered Kavanaugh’s long record of public service prior to being a judge. He had taken on a politically risky role in the independent counsel Kenneth Starr’s “Whitewater” investigation of Bill and Hillary Clinton’s Arkansas land deals. And he had served with distinction in the frequently besieged Bush White House. Unlike some lawyers angling for judicial office, he had not built his career by avoiding conflict and keeping his powder dry. Brett Kavanaugh was not timid.


The former clerks spoke privately with persons of influence and lobbied publicly as well. Sarah Pitlyk, a litigator on issues of life and religious liberty, responded to criticisms about Kavanaugh’s jurisprudence by writing, “On the vital issues of protecting religious liberty and enforcing restrictions on abortion, no court-of-appeals judge in the nation has a stronger, more consistent record than Judge Brett Kavanaugh. On these issues, as on so many others, he has fought for his principles and stood firm against pressure. He would do the same on the Supreme Court.”22


Sometimes the criticism of Kavanaugh baffled them. The day after Kennedy’s retirement, the popular conservative pundit Ben Shapiro, himself a lawyer, had written that he “has the most red flags” of the top five contenders, suggesting that Kavanaugh—who was particularly well known for his critiques of bureaucratic overreach—supported “the notion that administrative agencies ought to be granted deference by the judicial branch.”23 The former clerks found people who could talk to Shapiro and pass along an effective response, and he corrected the error.24


As hard as his former clerks and the White House were working, nobody was working harder than Kavanaugh himself, who was famous for his diligence.25 The round-the-clock news cycle meant late hours. Stories would break late into the evening, requiring a rapid response no matter the time. The judge was in his chambers past midnight most nights, country music playing on the radio, the influence, perhaps, of his Texan wife. Ashley tended to think that what was meant to happen would happen. He, by contrast, believed that if you prepared enough, you could be ready for anything. The decision of whom to nominate to the Supreme Court was not his to make, but he wouldn’t be able to live with himself if he were not chosen because he had failed to prepare. The longtime athlete believed in leaving everything on the field. So he reread his opinions and pored over his record, thinking about how to talk about them. He described and evaluated his judicial philosophy, winnowing down volumes of work into talking points he could use in meetings.





The Constitution gives the president the power to appoint Supreme Court justices, subject to the advice and consent of the Senate. The advice of senators was solicited early. The list of potential nominees had been public prior to Kennedy’s retirement, of course, and the White House sought the views of five moderate senators—the Republicans Susan Collins of Maine and Lisa Murkowski of Alaska and the Democrats Joe Donnelly of Indiana, Heidi Heitkamp of North Dakota, and Joe Manchin of West Virginia—each of whom could have a decisive vote.


Collins was on the floor of the Senate the day after Kennedy’s retirement when she got the email inviting her to the White House to discuss the nomination. She told Murkowski, who had also just received an invitation. They decided to combine their appointments, which were back to back. Collins told the president she hoped he would nominate a judge with intelligence, integrity, and experience and noted her concerns about adherence to precedent and the separation of powers. They did not discuss particular candidates as much as the desired judicial philosophy. Collins encouraged the president to not feel limited to his initial list, though she was pleased when she learned he had refreshed it. As the two Republican women were departing, Senator Manchin arrived to discuss his views with the president and McGahn.


Senator Mitch McConnell, who saw judicial appointments as an important part of his legacy, was ecstatic at the opportunity to confirm another Supreme Court appointment. An open supporter of Thapar, a fellow Kentuckian whom he had first brought to Trump’s attention, he expressed serious concern about the volume of paperwork a Kavanaugh nomination would produce. Besides the papers from his time on the Whitewater independent counsel’s staff and in the White House counsel’s office, there was his tenure as the White House staff secretary, when every piece of paper in the White House crossed his desk.


The staff of the Senate Judiciary Committee shared McConnell’s concern and discussed it with reporters. An article on the Daily Caller, citing Senate aides, reported that the prospect of Kavanaugh’s nomination had “some influential conservatives cringing behind the scenes…. ‘The White House Counsel’s Office is reeling today on Kavanaugh,’ says one GOP judicial insider with direct knowledge of the selection process. ‘Kavanaugh is crashing and burning today. I cannot figure out how this happened in one day.’ ” Quoting an unnamed “senior administration official” who called Kavanaugh the “low-energy Jeb Bush pick” and an “influential Hill staffer” who called him “John Roberts incarnate,” the article emphasized Kavanaugh’s ties to the Bush administration and to McGahn.26 It also included a leak of confidential information about how many millions of records would have to be processed. Kavanaugh’s team had hoped to avoid such “process” stories and to keep the focus on qualifications. They quickly determined that the leaker was a key aide on the Senate Judiciary Committee who supported Kethledge.





These were trying days for Ashley Kavanaugh. She had met her husband in 2001, when they both worked in the White House. Having begun her service to George W. Bush as a personal secretary when she was still a student at the University of Texas and he was governor, she came to the White House after working on his presidential campaign. She was from Abilene, a couple of hours from Midland, where Bush had grown up. A warm and welcoming woman with a kind smile and an easy laugh, Ashley Estes was beloved by her colleagues. She was encouraging, optimistic, determined, and, importantly, tough.


Kavanaugh and Ashley had crossed paths early in the Bush presidency, while he was working as an associate counsel in the White House counsel’s office. She found him nice, perhaps too nice, and wasn’t sure she was interested in him. Friends encouraged her to give him a shot. Finally, on September 10, 2001, she had a late dinner with him at Cafe Deluxe in Georgetown after work. They had a nice time, but the next morning everything changed. They were evacuated from the White House after terrorists attacked the World Trade Center and the Pentagon and it looked like another airliner was headed their way. Kavanaugh distinctly remembers watching her, in a black-and-white-checked shirt and black pants, running down West Executive Avenue, the closed street that borders the West Wing.


Amid the trauma and intense activity in the White House following 9/11, they paused their dating, but Kavanaugh, a baseball fan, eventually took her to Cal Ripken’s last game on October 6, the first of many sporting events they’d attend together. It was a busy and stressful period at the White House, but they made time for each other. They were discreet about their relationship, but after a year or so, one of Laura Bush’s personal aides let the news slip. The Bushes were immediately supportive, and the president began good-naturedly teasing them. When Kavanaugh became staff secretary in July 2003, Ashley’s work and his began to overlap. He also saw more of President Bush, who encouraged the two to get married. They were engaged by Christmas of that year and celebrated a Texas-sized wedding the next July in D.C. President and Mrs. Bush even hosted a party for them in the Rose Garden a couple of days before the wedding.


After Bush’s reelection, Ashley decided to leave her position, which required extremely long hours. When she discussed her options with President Bush, he encouraged her to consider a few different paths, including having children, telling her she’d make an excellent mother. That night, spurred on by the conversation, she went home and took a pregnancy test. She was pregnant with her and Brett’s first child, Margaret. The Bushes were thrilled by the good news. President Bush always said Ashley was a good soul, and everyone around her found her a source of cheer. She left the White House but stayed in the Bush fold for an additional six years, albeit in a less intense position, helping set up the George W. Bush Presidential Library.


The Kavanaughs genuinely loved the Bushes and admired the president’s character and how he treated his wife, friends, and employees. President Bush nominated Kavanaugh to the U.S. Court of Appeals for the D.C. Circuit in 2003, although his confirmation took three years and two separate nomination hearings because of obstruction from Senate Democrats. They were outraged that someone who had worked on the Whitewater investigation of President Clinton and was so closely associated with President Bush would be elevated to the federal bench, but in 2006 he was finally confirmed.


Perhaps because that earlier confirmation battle had been so brutal, Ashley prayed that God would deliver them from another. They had a wonderful life with their children and with both their jobs—she was now a town manager in Chevy Chase, Maryland. She was proud he was a front-runner for the Supreme Court, but she hoped he would not be nominated.





President Trump, relying on the recommendation of his judicial advisors, saw this as Kavanaugh’s race to lose. But he sought advice from a wide variety of sources, to the consternation of many who wished he would simply go with Kavanaugh.


Part of the problem was the high quality of those from whom he had to choose. It was hard to disagree that Barrett, for instance, was an attractive pick. But she had been a judge for only a few months, which meant she had few opinions to analyze. Conservative groups usually require a track record before they endorse a nominee. In Barrett’s case, they felt the Catholic mother of seven who had defended her faith before the Senate Judiciary Committee could be counted on to stay strong in the face of liberal opposition. Part of her support came from outside groups who worried that any male nominee, in the wake of the #MeToo movement, would be accused of inappropriate sexual behavior, regardless of his merits.


As much as the president and his advisors liked Barrett and trusted that she was an originalist, they knew she would have difficulty getting through a barely Republican Senate. When moderate senators whose votes were necessary had been asked for their advice early in the process, they had discouraged choosing her. The White House concluded that the decision not to nominate Barrett had been made by the people of Alabama when they elected a Democrat to the Senate the previous December. Losing that seat meant that the White House had almost no margin for error.


Kethledge was also strongly considered, but he had not written the range of opinions that Kavanaugh had, and some of his opinions worried groups focused on strong immigration laws. Late in the process Trump became interested in Hardiman again, a judge with a history of good opinions, but perceived as lacking Kavanaugh’s depth of reasoning or commitment to originalism. Still, all had excellent opinions. All would be excellent justices.


Vice President Mike Pence interviewed finalists, speaking with Barrett and Kethledge at a family lake house in Indiana and with Hardiman and Kavanaugh at the vice president’s residence in Washington. Pence asked Barrett, a fellow Indianan, who she thought should be nominated if not her. She strongly endorsed Kavanaugh.


Kavanaugh’s interview with the vice president, on Independence Day, was a cordial chat that lasted more than an hour, in part because of the judge’s habit of answering questions thoroughly. In every interview, Kavanaugh wanted to perform well. He did not see himself as a shoo-in, and he knew how many finalists were reported to have stumbled in their meetings with the president and his team. He would not stumble.


Kavanaugh was asked whom he recommended for the seat if not himself, and he praised multiple contenders, including Barrett. The world of federal judges is small, and Kavanaugh knew and respected several of the short-listers. He had become acquainted with Barrett through visits to Notre Dame Law School and discussions about candidates for clerkships. He had even attended her formal installation at the Seventh Circuit earlier that year. Kavanaugh and Kethledge and their wives had sat together at a reunion of Kennedy clerks the previous summer.


President Trump spent the following weekend at his resort in New Jersey, but he continued asking people for advice.27 It may have been Kavanaugh’s race to lose, but losing was a real possibility. In multiple conversations with both formal and informal judicial advisors, the president went back and forth about the decision. McConnell was complaining about documents, and the base was pushing for a more exciting pick. And Kavanaugh was about as pure a specimen of the “Bush” Republican as one could imagine.


Leonard Leo, the executive vice president of the Federalist Society, who had advised Bush and Trump on past Supreme Court nominations, told the president he had an extraordinary group of judges. He should pick whomever he felt most comfortable with and then own the decision. Leo’s advice was carefully considered. The Federalist Society, a powerhouse organization of lawyers, legal academics, judges, and law students, is the cornerstone of today’s conservative legal movement. It champions three core principles: (1) the state exists to preserve freedom; (2) the separation of governmental powers is central to the Constitution; and (3) the judiciary is to say what the law is, not what it should be. Other than that, the Federalist Society takes no policy positions, and robust debate is common and encouraged.


McGahn and Leo had hoped Trump would make his announcement before the weekend, worrying that more time would not improve the decision. Leo found out not only who was golfing with the president that weekend but who was slated to ride in his golf cart each round, and he spoke with two of them—Mike Ferguson, a former congressman from New Jersey, and Sean Hannity of Fox News. He told them that he would not be surprised if they favored a particular candidate but asked them not to speak ill of any of the potential nominees. He also asked them to impress upon the president that he had to own the decision and pick the person with whom he was most comfortable.


Ferguson knew only Barrett, whom he thought the world of, but had a favorable view of the entire list because he respected Leo’s judgment. The president discussed the decision over golf and again that night at a dinner with many members of the Trump and Pence families. As he weighed the pluses and minuses of each candidate, Trump came to the conclusion that Kavanaugh would be among the safer choices.


The evening before, the New York Times published what amounted to a plea from McConnell to not pick Kavanaugh. “McConnell Tries to Nudge Trump Toward Two Supreme Court Options,” was the headline of the article about McConnell’s strong preference for Kethledge or Hardiman, either of whom he thought would have a better chance of getting through the Senate. He’d cited the “millions” of pages of documents the Senate Judiciary Committee would have to sift through if Kavanaugh were the nominee.28


White House advisors did not think paperwork was a deal-breaker, but Kavanaugh’s team knew that McConnell’s concern was not a good sign. His former clerks countered that the paperwork was actually a strength, showing he had a record and had been involved in public service. People should not be penalized for working to advance conservative principles.


But then other articles appeared suggesting his front-runner status was in peril. The New York Times was playing up his closeness to the Bushes and reporting that his critics were passing around a photo of Bush’s political guru Karl Rove with his arm around Kavanaugh.29 He had always known that his Bush ties could be a problem, but it was a problem that was out of his control.


Time magazine reported that “Kavanaugh had been considered a frontrunner, but his fortunes may be torpedoed by Trump’s grudges,” again citing Kavanaugh’s closeness to the Bush dynasty. The article ended ominously: “White House Counsel Don McGahn, a Kavanaugh booster, has largely stopped making the case for his friend, sources say.”30


Saturday night, July 7, was a dark moment for the Kavanaugh team. It appeared that McConnell was opposed, McGahn had lost faith, and Trump was desperate to find another candidate. Gathered in the hot conference room, empty pizza boxes piled high, the team started coming to terms with their likely loss. Roman Martinez told stories about his time working for the U.S. government in postwar Iraq, finding parallels with the high-stakes political fights there. Later that night, Kavanaugh sent them an email encouraging them to act with dignity and remain calm no matter how the process ended, a sure sign that no one thought he would win the nomination.


But they had to keep working. The White House was constantly asking for information, including lists of people who would be invited to a nomination announcement if Kavanaugh were selected. They had to prepare a speech for that event, however unlikely it now seemed, and Kavanaugh, who had taught a class at Harvard on the Supreme Court, knew it would be important. It would be his only chance to make a first impression on most of the country. And it would be his only public remarks before the confirmation hearings eight weeks later, an interval when the opposition could be counted on to raise a deafening howl. Chris Michel, a former Bush speechwriter who had also clerked for Kavanaugh, was helping with the speech. The judge himself was an experienced wordsmith, having worked on presidential speeches from the State of the Union on down, but his first draft clocked in at thirty-seven minutes, far longer than the five minutes that would be appropriate. “We’ve got to go long before we can go short,” he joked.


Sunday arrived, and Trump called Leo again asking for his thoughts on Kavanaugh. Leo suggested that he meet with Kavanaugh again if he was so uncertain.


Kavanaugh, a regular churchgoer, served as a lector at Blessed Sacrament parish in Chevy Chase every eight weeks. As Providence would have it, his turn was up again, and he was struck by the passage he would read that evening. It was from St. Paul’s Second Epistle to the Corinthians:




Therefore, that I might not become too elated, a thorn in the flesh was given to me, an angel of Satan, to beat me, to keep me from being too elated. Three times I begged the Lord about this, that it might leave me, but he said to me, “My grace is sufficient for you, for power is made perfect in weakness.” I will rather boast most gladly of my weaknesses, in order that the power of Christ may dwell with me. Therefore, I am content with weaknesses, insults, hardships, persecutions, and constraints, for the sake of Christ; for when I am weak, then I am strong.31





He thought the reading was so comforting that he shared it with his clerks. As affecting as he found the apostle’s words at that stressful moment, he could little imagine how apropos they would be in the coming months.


On his way to church for the 5:30 Mass, Kavanaugh got a call asking if he could meet with the president again at seven o’clock that evening. He was wearing a coat and tie but not a suit. Ashley was just getting home from a lacrosse tournament with the girls. He called her to see if she could bring a suit to church and stick it in the car driven by his security detail. She met the car in the parking lot, rolled up the suit so it wasn’t obvious what she was carrying, and made the transfer.


The marshals had told Ashley to clear herself and the girls out of the house. Whether or not her husband was chosen, the cameras already set up across the street would be following the family’s every movement, looking for clues about the nomination. So they packed their bags and left the home by a hidden passageway connecting their yard and the neighbors’, undetected by the press across the street. To hide their escape plans, they stashed their luggage in a neighbor’s tree house and asked a neighbor girl to retrieve it for them later. Then they went out to dinner as normally as possible. Afterwards, they made sure they weren’t being followed and instead of returning home drove to the house of close friends who were vacationing on Martha’s Vineyard.


After Mass, Kavanaugh’s security detail switched cars in the Woodley Park neighborhood of Northwest D.C. to lose any potential tails, and he changed clothes as the car made its way to the White House. He met for more than an hour with the president and Melania Trump in the Yellow Oval Room, used for receptions for important guests, on the second floor of the White House residence. They discussed his background, his family, his views on the Court, and his impressions of Justice Kennedy.


At the end of the conversation, President Trump told Kavanaugh he had made his decision. He wanted to nominate him to the Supreme Court. The confirmation, he assured his nominee, would be the quickest and easiest ever because of the judge’s impeccable credentials and background. He told him to have fun.


The news, known only to a precious few, was overwhelming. No one suspected what had been set in motion.










CHAPTER TWO The List



Justice Scalia was dead.


Almost thirty years after his appointment to the Supreme Court, Antonin Scalia was found dead in his bed at Cibolo Creek Ranch, a thirty-thousand-acre hunting resort near Marfa in West Texas. The seventy-nine-year-old jurist was the longest-serving member of the Court at the time of his death, but he kept an active schedule and was not ailing. Appointed by President Ronald Reagan, Scalia was beloved by conservatives for his sparkling wit, incisive intellect, and compelling advocacy of constitutional originalism, a judicial philosophy that pushed back on judge-driven constitutional “evolution” by attempting to interpret the Constitution according to its actual words as they were understood at the time of their ratification.


Senator Mitch McConnell had just landed on St. Thomas in the Virgin Islands when he received the startling news from Leonard Leo. The 2016 presidential primary season was in full swing, and McConnell and his wife, Elaine Chao, who had been the secretary of labor in the George W. Bush administration, had escaped to the Caribbean during the Washington’s Birthday holiday. He immediately went to the hotel and turned the television on.


McConnell had first met Scalia at a staff meeting at the Department of Justice during the Ford administration, when McConnell was a lowly deputy assistant secretary for legislative affairs. Robert Bork was the solicitor general; Laurence Silberman, a future D.C. Circuit judge, was deputy attorney general; and Scalia was the assistant attorney general in charge of the Office of Legal Counsel. McConnell, intimidated by their sense of humor and brilliance, was worried he’d say something stupid and barely opened his mouth. He later returned to Kentucky and was elected to the U.S. Senate in 1984, just in time to vote for Scalia’s confirmation. Not that his vote was needed. Scalia was unanimously confirmed, becoming the first Italian American on the Court.


After reflecting on the personal loss of a man he’d known for more than four decades, McConnell turned to thinking about how the Senate he led should handle the vacancy. What if the shoe were on the other foot, he wondered, and the Democrats controlled the Senate and a Republican president was in the last year of his term of office? Surely a Republican president would never get a Supreme Court nominee confirmed by the opposing party in an election year. Days later, his staff would tell him that his instincts were correct. There had been only three election-year vacancies filled in the final year of a presidency when the opposing party controlled the Senate, most recently in 1888, when Grover Cleveland nominated Melville W. Fuller to be chief justice.


President Obama’s own vice president, Joseph Biden, had given a floor speech in June 1992 when he was chairman of the Senate Judiciary Committee and George H. W. Bush was running for reelection, arguing that presidents should not try to fill a vacancy on the Supreme Court once campaign season was underway but should follow the example of “a majority of [their] predecessors” and wait until the election is over. Even if such a nomination were made, it should not be considered, as “Senate consideration of a nominee under these circumstances is not fair to the President, to the nominee, or to the Senate itself.” Instead he suggested that the Senate Judiciary Committee should wait to schedule nomination hearings “after the political campaign season is over.”1


Democrats took the same stance during George W. Bush’s second term. A full eighteen months before that term ended, Senator Charles Schumer of New York declared that, absent “extraordinary circumstances,” no Supreme Court nominee should be confirmed if a vacancy arose while Bush was still president.2


Within an hour of the news of Scalia’s death, McConnell announced that the vacancy would not be filled until after the election of 2016 and that President Obama should not bother with a nomination. “The American people should have a voice in the selection of their next Supreme Court Justice. Therefore, this vacancy should not be filled until we have a new President,” McConnell said.3


McConnell’s speed in releasing the statement was intentional. He knew Scalia’s death was major news, and most of the fifty-four Republican senators, home for a week-long recess, would be peppered with questions about what they thought should be done. Contradictory statements from various Republican senators would breed confusion. He also believed that confirmation hearings would be both politically riskier and less respectful to the nominee. By refusing to consider anyone to fill the vacancy, McConnell would spare a nominee unnecessary criticism of his judicial opinions and philosophy. Despite their earlier position, Democrats were livid with McConnell’s stance, and their reactions led news coverage for days.


Notwithstanding McConnell’s preemptive statement, the politically vulnerable Republican Mark Kirk of Illinois called for Senate hearings.4 Senator Jerry Moran of Kansas also briefly supported a hearing on an Obama nomination, but he reversed himself in the face of a furious backlash.5 When President Obama eventually nominated Judge Merrick Garland for Scalia’s seat, Maine’s Susan Collins told reporters she was “more convinced than ever that the [confirmation] process should proceed,” but she was “not optimistic that I will be changing minds on this issue.”6 Senator Jeff Flake of Arizona at one point encouraged Republicans to consider Garland’s nomination after the election and before newly elected senators took their seats.7 Still, McConnell’s statement proved remarkably effective at keeping Republican senators from announcing that they looked forward to a confirmation battle.


Chuck Grassley, the senator in charge of judicial confirmations, was in his home state of Iowa at the time of Scalia’s death. It had snowed, and true to his reputation as a self-sufficient farmer, the octogenarian was shoveling his driveway, so he missed the numerous phone calls from his staff trying to alert him to the news. He first heard of Scalia’s passing from a Des Moines Register reporter who called him for comment. He demurred when asked what the next steps would be, but within hours he released an official statement that noted the futility of making a nomination. Ultimately, the decision whether to hold hearings on a nominee would be Grassley’s, and he was typically blunt:




The fact of the matter is that it’s been standard practice over the last nearly 80 years that Supreme Court nominees are not nominated and confirmed during a presidential election year. Given the huge divide in the country, and the fact that this President, above all others, has made no bones about his goal to use the courts to circumvent Congress and push through his own agenda, it only makes sense that we defer to the American people who will elect a new president to select the next Supreme Court Justice.8





Grassley’s position was politically riskier than McConnell’s. He was in a reelection campaign himself, and polls suggested that two-thirds of the country thought his committee should hold hearings on a nominee. The New York Times described Grassley as the “face of his party’s refusal to hold a hearing on President Obama’s nominee to the Supreme Court,” and warned that as a result he would face a “strong” and “formidable challenger” named, appropriately enough, Patty Judge, a former lieutenant governor and state agriculture secretary.9 (Grassley ultimately won reelection by a nearly twenty-five-point margin). Democrats focused their ire on Grassley and Harry Reid of Nevada, the minority leader, berated him on the floor of the Senate day after day. To force hearings, President Obama even considered nominating his Harvard Law School classmate Jane Kelly, a federal appeals court judge from Iowa, whom Grassley had supported when she was confirmed to the Eighth Circuit.10 “They did all their tactics, attacking him in town halls, chasing him in the hallway here, and all that kind of stuff,” one staffer reported. “It felt like you were in a foxhole, but at no point was he ever going to crack.”


Senators were one thing, but candidates vying for the Republican nomination for president were another complication. The crowded primary field had narrowed from seventeen to the six who were to appear in a debate in Greenville, South Carolina, the night of Scalia’s death: former Governor Jeb Bush of Florida, the neurosurgeon and author Ben Carson, Senator Ted Cruz of Texas, Governor John Kasich of Ohio, Senator Marco Rubio of Florida, and the businessman Donald Trump.


The Trump campaign’s legal counsel, Don McGahn, was driving down Route 50 to play guitar at a gig for his 1980s cover band in Ocean City, Maryland, when his wife texted him about Scalia’s death. McGahn pulled over to a gas station and cried. He had no relationship with Scalia, but the admiration and reverence for Scalia among conservatives (and even some on the left) was so strong that his passing was deeply and broadly felt. McGahn quickly pulled himself together. The new Supreme Court vacancy would come up in the debate in just a few hours. He needed to have a plan.


A partner in the Washington office of the law firm Jones Day and a former chairman of the Federal Election Commission, McGahn was an ideal pick for the lean and scrappy anti-establishment Trump campaign, which needed someone who knew the system. He set up the legal structure for the campaign and would go up to New York to check in every few weeks. He’d been in Iowa earlier in the month for the caucuses, where Trump placed second behind Cruz. He’d also fought off an effort to keep Trump off the ballot in New Hampshire, whose primary Trump decisively won.


While Trump had not made judges a focus of his campaign, as Senator Cruz had, his limited comments about them had already caused problems. Social conservatives in Iowa had been telling voters that Trump would not appoint good judges. He wasn’t a real conservative, and he had called his sister, Maryanne Trump Barry, a semi-retired senior judge of the U.S. Court of Appeals for the Third Circuit, “phenomenal.”11 Judge Barry had once issued a ruling finding constitutional protection for partial-birth abortion, in which the living child is partially extracted, feet first, from the womb before his or her skull is pierced and the brains sucked out. “Trump’s recent suggestion that he would nominate his sister, Maryanne Trump Barry, [to the Supreme Court] is troubling to some conservatives. Trump has said that Barry, who was a Clinton appointee, would be a ‘fantastic’ and ‘phenomenal’ justice,” the Washington Examiner reported.12


The reporting, however, misinterpreted his remarks from an interview on August 26, 2015, with Bloomberg’s Mark Halperin and John Heilemann. Trump had defended Justice Clarence Thomas, critiqued Chief Justice Roberts’s recent rulings, and said it was “inappropriate” to identify who he thought would be good on the Court. “What about your sister?” Halperin asked. Trump effusively praised his seventy-eight-year-old sister before saying of her nomination that he’d have to “rule that out for now.”13 The carefree comment was obviously not serious, as he clarified later.


Still, however his views had been mischaracterized, Trump did not emphasize judicial appointments as other candidates did. “The next president will have the awesome responsibility to pick up to four Supreme Court justices that will decide issues of life and religious liberty,” Carly Fiorina told the crowds gathered at the March for Life in January 2016.14 Judges were arguably Ted Cruz’s main selling point to voters. The first Hispanic to clerk for a chief justice of the United States, Cruz had personally argued eight cases before the Supreme Court as the solicitor general of Texas.15


In an early debate on September 16, 2015, Cruz attacked Jeb Bush by pointing to the appointments of David Souter and John Roberts as examples of the Bush family’s failure to put “rock-ribbed conservative” jurists on the Court.16 He told Bloomberg News in December 2015 that every Supreme Court appointment he made would be of a “principled judicial conservative.” Lamenting Republicans’ record of picking weak justices who drifted to the left, Cruz promised to fight hard to keep conservatives from being disappointed. “The Republicans have an abysmal record. We bat about .500,” he said. “About half of the nominees Republicans have put on the court have not just occasionally disappointed but have turned into absolute disasters.” He said he would look for judges who had refused to bow to pressure and who had a “long paper trail” of taking principled stands.17


Cruz accurately reflected the concern of politically astute Republican voters. The anxiety wasn’t new, but it was becoming acute.





Supreme Court nominations took on a new importance in Republican politics during the presidency of Dwight D. Eisenhower. Of the five appointments he made to the Supreme Court in his eight years in office, the first was the most consequential: the recess appointment of Governor Earl Warren of California as chief justice.18 That was followed by the appointments of Associate Justices John Marshall Harlan, William Brennan, Charles Evans Whittaker, and Potter Stewart.


Eisenhower’s focus in his Supreme Court appointments was on political, not jurisprudential, considerations. His appointment of Warren was, in part, a reward for withdrawing from the 1952 Republican presidential race, a move that ensured Eisenhower’s success. Because Warren was a Republican, as was Harlan, Eisenhower’s recess appointment of the Democrat William Brennan was a gesture of bipartisanship, and he hoped that naming a Catholic Democrat to the Court in the closing days of his 1956 reelection campaign would help him with northeastern voters.19 Eisenhower’s legal affairs adviser had heard Brennan give a speech that he interpreted as conservative. Brennan became “probably the most influential justice of the century,” according to Scalia, but certainly not as a conservative.20 Eisenhower was known for saying that the two biggest mistakes of his presidency were sitting on the Supreme Court—Warren and Brennan.


Americans remember the Warren Court as the most liberal in the nation’s history. It is true that the results of its decisions—desegregation,21 the banning of prayer in public schools,22 the expansion of rights for those accused of crimes,23 and the elimination of laws against birth control24—coincided with much of the progressive agenda of the mid-twentieth century. But judicial conservatives’ criticism was focused on the anti-democratic means by which the Court sought to reshape American society. The proper constitutional means to achieve any societal or legal change is legislation passed by elected representatives, not the fiat of unelected judges. Progressives disagreed. Frustrated by their inability to achieve all they wanted through the political process, they applauded each time the Warren Court intervened in their favor. Justice Brennan described the power of these unelected justices with chilling clarity when he told his incoming clerks that the most important rule in the law was the “Rule of Five.” With a majority of five votes, the Court could do anything.


It soon became evident that the Warren Court was willing to rewrite any law to achieve its transformative political desires, regardless of precedent or the Constitution’s clear language. For example, in Griswold v. Connecticut, the Court determined that the Constitution required states to allow contraceptive use by married couples, locating this new “right to privacy” in “penumbras, formed by emanations” of no fewer than six constitutional amendments.25 The dissenters argued strongly that a law may be “offensive,” “uncommonly silly,” “unwise, and even asinine,” but still not run afoul of the Constitution.26 And they expressed concern that allowing judges to overturn laws without a clear constitutional mandate would lead to “a great unconstitutional shift of power” that would “jeopardize the separation of governmental powers” envisioned by the Constitution.27 Griswold became a precedent on which the majority of the Court relied eight years later in Roe v. Wade to establish a constitutional right to abortion.28


Other decisions, such as Brown v. Board of Education, may have been correct in their result but were decided on the basis of sociological studies rather than constitutional and legal principles.29 The renowned Judge Learned Hand, himself an opponent of segregation, criticized the decision at the time because the Court, instead of concluding that any segregation on the basis of race was unconstitutional per se, framed its decisions as bound up in the state of public education and appeared to be acting as a “third legislative chamber” rather than as a judiciary properly limited to “keeping Congress and the states within their accredited authority.”30


Some of the Warren Court’s decisions, particularly Engel v. Vitale, which blocked public schools from opening with a nondenominational prayer even when non-compulsory, activated a grassroots movement of evangelicals. The Court cited not a single precedent for its decision, which conservatives viewed as an exercise of raw political power. Americans inundated both the Supreme Court and Congress with mail. In his doctoral dissertation on the rise of the religious right, Ben Sasse, now a U.S. senator from Nebraska, wrote, “The House of Representatives evaluated an unprecedented 145 proposed constitutional amendments in 1964 to reestablish school prayer by changing the First Amendment, followed up by scores more proposals in 1966 and 1970.”31


The Court’s constitutional improvisation fueled Barry Goldwater’s 1964 presidential campaign, an apparently devastating defeat now widely regarded as the genesis of the conservative movement that would eventually carry Ronald Reagan to the White House. Goldwater decried the Court’s diktats on reapportionment and prayer in schools, calling them an exercise of “raw and naked power,” proof that “of all three branches of Government today’s Supreme Court is the least faithful to the constitutional tradition of limited government, and to the principle of legitimacy in the exercise of power.”32 Echoing the Griswold dissenters, Goldwater declared that “the job of keeping the law up to date should be in the hands of the legislatures, the Congress and the common law courts, not just in the hands of the nine appointed Justices.” If the policy that resulted was not the one favored by conservatives, so be it. “[T]o a constitutionalist, it is at least as important that the use of power be legitimate than that it be beneficial.”33


Following the decision in Miranda v. Arizona, which went beyond constitutional prohibitions on forced self-incrimination to mandate the now-famous formulation of rights recited at every arrest, Richard Nixon made “law and order” the central theme of his presidential campaign in 1968.34 He promised to nominate “strict constructionists who saw their duty as interpreting and not making law.”35 Nixon thought strategically about his judicial appointments, but his constitutional views were in fact more liberal than those of many of his voters.36 While he really did care about law and order, he was not noticeably devoted to constitutional originalism, and his appointments to the Supreme Court were not much better than Eisenhower’s. Chief Justice Warren had already announced his retirement before Nixon took office, but President Lyndon B. Johnson’s attempt to replace him with his friend and political ally Abe Fortas ran into a Senate filibuster. Nixon appointed Warren E. Burger, who, though not the radical that Warren was, oversaw seventeen years of muddled opinions, including the infamous Roe v. Wade. Nixon also appointed Associate Justices Harry Blackmun, the author of Roe, Lewis F. Powell, and William Rehnquist. Only Rehnquist was consistently a constitutionalist.


President Gerald Ford’s only Supreme Court appointment, John Paul Stevens, also turned out to be a disappointment for conservative voters. Stevens’s liberalism might have “surprised his appointer,” as George Will has written, but it apparently did not displease him.37 In 2005, Ford reflected, “I am prepared to allow history’s judgment of my term in office to rest (if necessary, exclusively) on my nomination 30 years ago of Justice John Paul Stevens to the U.S. Supreme Court.”38 Conservatives, however, certainly were displeased. Among his other affronts to sound constitutional interpretation, Stevens authored the opinion that conferred on government agencies broad discretion in interpreting acts of Congress,39 and he dissented from the landmark Heller decision, which affirmed that the right to bear arms is an individual right.40


The records of Eisenhower, Nixon, and Ford showed conservative voters that they could not trust Republican presidents to appoint justices who felt bound by the text of the Constitution as understood by those who ratified it.





By the time Ronald Reagan was elected president in 1980, the conservative electorate was actively concerned about judges. The Republican platform called for judges who respected “traditional family values and the sanctity of innocent human life,”41 leading liberal media and special interest groups to accuse Reagan of imposing an abortion “litmus test” on potential judges. He denied the charge, but he promised to appoint judges who opposed the judicial activism of the Warren and Burger Courts. He also promised that one of the first Supreme Court vacancies of his administration would be “filled by the most qualified woman” he could find.42 “It is time for a woman to sit among our highest jurists,” he said.43


Justice Potter Stewart resigned at the end of the Court’s term in 1981, Reagan’s first year in office. Edwin Meese III, one of Reagan’s closest advisers, recalls that the list of possible nominees contained only two qualified Republican female judges, one of whom was Sandra Day O’Connor, a state appellate judge in Arizona. When O’Connor met with President Reagan, they didn’t discuss anything of substance but chatted about cattle ranching.44 A Republican politician before she became a judge, she seemed conservative enough in her hearing and was confirmed easily, but she soon began to drift left.


The elevation of Justice William Rehnquist to chief justice after Warren Burger’s retirement in 1986 was unusually controversial for its time. With his record as the most conservative member of the Court, Rehnquist became the target of more than 150 liberal interest groups, who placed damaging stories with friendly media outlets. They accused him of having harassed and intimidated black and Latino voters in the 1960s and unearthed a racially restrictive covenant on property he owned (of which he was unaware and which was probably unenforceable). While the effort to defeat him failed, it was a rough road to confirmation, and the thirty-three Senate votes against him were the most cast against a chief justice up to that time.


Antonin Scalia, on the other hand, was easily confirmed to fill Rehnquist’s seat as an associate justice even though he was one of the fathers of the conservative legal movement. His hearing, in which he joked with senators while smoking a pipe, was easier in part because he would be the first Italian American on the Court and in part because of disgust with the brutality of Rehnquist’s confirmation.45 And perhaps the Democrats were simply exhausted after that battle.46


The Senate had begun taking its constitutional role of “advice and consent” in the appointment of justices much more seriously during Nixon’s presidency. Three of Eisenhower’s five nominees—Warren, Brennan, and Whittaker—were confirmed by voice vote. Voting for the record by name became a matter of course only under Nixon. This growing self-assertion by the Senate, along with the Court’s ever-bolder activism, which raised the political stakes of each appointment, made the confirmation process increasingly contentious. Americans learned just how contentious it could be when Justice Lewis Powell retired in 1987.





On July 1, President Reagan nominated Judge Robert Bork of the U.S. Court of Appeals for the D.C. Circuit to replace Powell. The disastrous confirmation battle that followed would galvanize a generation of conservative lawyers and jurists, who viewed the scurrilous attacks on Bork, one of the greatest legal minds of his generation, as unconscionable.


Within an hour of the announcement, Senator Edward M. Kennedy, attempting to strangle the nomination in its cradle, took to the floor of the Senate and delivered a shockingly vicious speech:




Robert Bork’s America is a land in which women would be forced into back-alley abortions, blacks would sit at segregated lunch counters, rogue police could break down citizens’ doors in midnight raids, schoolchildren could not be taught about evolution, writers and artists would be censored at the whim of government, and the doors of the federal courts would be shut on the fingers of millions of citizens for whom the judiciary is often the only protector of the individual rights that are the heart of our democracy. America is a better and freer nation than Robert Bork thinks. Yet in the current delicate balance of the Supreme Court, his rigid ideology will tip the scales of justice against the kind of country America is and ought to be. The damage that President Reagan will do through this nomination, if it is not rejected by the Senate, could live on far beyond the end of his presidential term. President Reagan is still our President. But he should not be able to reach out from the muck of Irangate, reach into the muck of Watergate, and impose his reactionary vision of the Constitution on the Supreme Court and on the next generation of Americans. No justice would be better than this injustice.47





The accusations were completely unfair. Bork had never suggested that he opposed the teaching of evolution. The evocation of “rogue police” breaking down doors in midnight raids was a reference to Bork’s criticism of the judge-created “exclusionary rule,” which forbids the presentation at trial of evidence that was obtained improperly. In general, Senator Kennedy confused Bork’s legal arguments with policy positions and then further mischaracterized the outcomes of the cases at issue. Supporting the right of Nazis to march in public, as the Supreme Court did in National Socialist Party of America v. Village of Skokie, does not suggest support for Nazi beliefs.48 It does, however, indicate support for free speech and the right to assemble.


Kennedy’s speech was a pivot from evaluating a nominee’s qualifications to judging his politics. Liberal activists approved, and they noticed that it worked. As the legal correspondent Jeffrey Toobin observed, “It was crude and exaggerated, but it galvanized the opposition as nothing else, and no one else, could.”49


Four hundred special interest groups, an unprecedented number, weighed in on Bork’s nomination, three hundred of them in opposition. A few groups had campaigned for or against Supreme Court nominations intermittently prior to that, but Bork’s hearing was the first time that sophisticated marketing techniques were deployed against a Supreme Court nomination. Arguments were tailored to specific audiences for radio ads and newspaper op-eds.


People for the American Way ran a national television ad, likely the first of its kind, featuring the actor Gregory Peck, whose association in the popular imagination with the fictional lawyer Atticus Finch made him a symbol of integrity. Peck asserted that Bork had “defended poll taxes and literacy tests, which kept many Americans from voting. He opposed the civil rights law that ended ‘Whites Only’ signs at lunch counters. He doesn’t believe the Constitution protects your right to privacy. And he thinks freedom of speech does not apply to literature and art and music.” Ending on an ominous note, Peck reminded viewers that “if Robert Bork wins a seat on the Supreme Court, it will be for life—his life and yours.”50


Bork’s Senate testimony dragged on for five days, and the published record stretched to 6,511 pages. The hearings lasted twelve days and included testimony from twenty special interest groups. Reagan made more than thirty public statements on Bork’s behalf, and the White House launched a public relations offensive, but it was too little and too late.51 “We thought it was going to be a coast job, to tell you the truth—that it was going to be easy,” recalled Reagan’s communications director, Tom Griscom. “[We had] never seen somebody run the type of effort they ran [against Bork], and we let it get away from us.”52


Yet the Reagan team ought not to have been surprised after the warm-up campaign against Rehnquist a few years earlier, when Senator Kennedy had even given his “Robert Bork’s America” speech a dry run:




Imagine what America would be like if Mr. Rehnquist had been the Chief Justice and his cramped and narrow view of the Constitution had prevailed in the critical years since World War II. The schools of America would still be segregated. Millions of citizens would be denied the right to vote under scandalous malapportionment laws. Women would be condemned to second class status as second class Americans. Courthouses would be closed to individual challenges against police brutality and executive abuse—closed even to the press. Government would embrace religion, and the walls of separation between church and state would be in ruins. State and local majorities would tell us what we can read, how to lead our private lives, whether to bear children, how to bring them up, what kind of people we may become.53





Despite Democrats’ efforts, Rehnquist was elevated to chief justice, and held the position for nineteen years. None of Kennedy’s apocalyptic predictions came true.


The intellectual leader of the opposition to Bork was Professor Laurence Tribe of Harvard Law School, a prominent proponent of judicial activism whose book God Save This Honorable Court influenced many Democrats on the Judiciary Committee and was the “primer used by Judge Bork’s opponents to defeat his nomination.”54 Tribe urged senators to break with tradition: a qualified candidate should be rejected if he would change the ideological balance of the court, which conveniently leaned left. Senators should not shrink from evaluating the social, political, and legal views of the nominee. For two hundred years, the judicial ideal had been political impartiality, but Tribe wanted senators to think of judges as political forces. And he was right. Time after time, a liberal Supreme Court majority has shown itself to be the nuclear bomb of political warfare.


The offensive against Bork’s nomination was so devastating that it spawned a new word. To “bork” means “to attack or defeat (a nominee or candidate for public office) unfairly through an organized campaign of harsh public criticism or vilification,” according to the Merriam-Webster dictionary.55


As the confirmation process degenerated into farce, Bork faced pressure to withdraw. His support from Attorney General Edwin Meese and others at the Department of Justice was strong, but in the wake of Iran-Contra and other scandals, Reagan had replaced his conservative circle of White House advisers with moderates who were far less enthusiastic about continuing the politically costly battle. Vice President George Bush’s office had encouraged Bork to withdraw as well. His confirmation by the Democrat-controlled Senate seemed impossible.


Bork understood that his nomination was doomed, but he would force the Senate to hold a vote and urged the country not to permit this travesty to be repeated. Using political campaign tactics against a Supreme Court nomination was “not simply disturbing,” he said, but “dangerous,” for it would “erode public confidence in the impartiality of courts.” No good judge, moreover, could effectively respond to such a campaign since his judicial responsibilities were “flatly incompatible” with doing so.56 Bork’s nomination was defeated by a vote of forty-two to fifty-eight.


After a second unsuccessful nomination—Judge Douglas Ginsburg was forced to withdraw after reports of past marijuana use—the president nominated Judge Anthony Kennedy of the Ninth Circuit. Conservatives had argued that nominating a moderate would reward the mob that had taken down Bork. “Even worse, it would be a powerful and haunting statement of acknowledgement that the President’s agenda is no longer salable to the American people,” warned Gary Bauer, a domestic policy adviser.57


Memoranda prepared at the time show that conservatives in the Reagan administration knew Kennedy might be a disappointment.58 But others in the administration were more optimistic, including Attorney General Meese. He had worked with Kennedy in California on projects for then-Governor Reagan, who had recommended that President Nixon appoint Kennedy to the federal bench. Meese described Kennedy’s Ninth Circuit record as “unblemished” and praised his early recognition of the overreach of the Supreme Court’s Commerce Clause decisions, decades before those became a national issue in the 2012 Obamacare challenge. Reagan was asked if the nomination of Kennedy meant that he had caved in to liberals. “When the day comes that I cave in to the liberals, I will be long gone from here,” he replied.59


Liberals in the media were of two minds. Linda Greenhouse, the Supreme Court reporter of the New York Times, observed that Laurence Tribe was a witness in support of Kennedy at his confirmation hearings, where he praised his willingness to recognize rights not spelled out in the Constitution and his rejection of originalism.60 Nonetheless, Greenhouse later described Kennedy’s first full term on the Court as “The Year the Court Turned to the Right.”61





When Justice William Brennan retired in 1990, President George H. W. Bush got his first chance to move the Court to the right. His chief of staff, John Sununu, pushed for David Souter, whom he had appointed to the Supreme Court of New Hampshire when he was governor and whose appointment to a federal appeals court he had secured earlier in Bush’s presidency. Souter had been introduced to Sununu by Warren Rudman, a liberal Republican senator from New Hampshire, who later bragged about surreptitiously getting the liberal on the Supreme Court.62 Sununu touted Souter’s light judicial record as a benefit, since he would have to win confirmation from a Democratic Senate. Only one person in the Justice Department, George Smith, even tried to vet Souter. While it was difficult to say much given the short paper trail, he was not encouraged.


When Souter was nominated, Sununu personally assured suspicious conservatives that he would be a “home run for conservatives” on the Court.63 But by the time the hearings opened, it was apparent that Souter’s nomination was a horrible mistake. His effusive praise for Brennan and the Warren Court alarmed conservatives. He quickly became one of the Court’s most reliably liberal votes. Many conservatives regard the appointment of this unknown jurist with no paper trail as Bush’s most consequential blunder.


The retirement of Justice Thurgood Marshall the following year gave Bush an opportunity to make amends for that mistake, and he tacked decisively to the right with the nomination of Judge Clarence Thomas of the D.C. Circuit. Leftist groups pounced immediately. The National Organization for Women held a press conference in New York, where the feminist activist Florynce Kennedy, joined by Patricia Ireland and Gloria Steinem, threatened, “We’re going to bork him. We’re going to kill him politically.” She added, graciously, “This little creep, where did he come from?”64


This was just days after his nomination and months before Thomas’s former colleague Anita Hill accused him, without evidence, of sexual harassment. Her allegation turned his confirmation into a horrific ordeal, but Thomas was ultimately confirmed by a vote of fifty-two to forty-eight, the last time a justice was confirmed by a Senate controlled by the opposing party.65


The Reagan-Bush years taught judicial conservatives several lessons. First and foremost was the importance of controlling the Senate. Republican control was why Rehnquist won and Bork lost. Second, inadequate vetting can have disastrous results. While Kennedy’s record gave White House lawyers enough information to know what to expect from him—and they chose him anyway—the records of O’Connor and Souter did not have enough information to warrant a nomination. O’Connor simply hadn’t ruled on the types of cases she would deal with at the federal level. Souter, likewise, had been nominated after only two months on the federal bench. Finally, the Thomas battle taught them that scurrilous allegations could arise at the last minute if all other efforts to derail a nomination failed.


The Supreme Court was a major issue before the 2000 election, with liberal pundits fearing what Bush would do if elected. “Wake up, America,” Helen Thomas urged in her November 4 column, headlined: “The Supremes: They’re What the Election Is All About.” She prophesied that if George W. Bush won, an “ultraconservative majority” would dominate the Court for years. “All I can say is ‘cry the beloved country’ if Bush-appointed conservatives prevail on the high bench.”66 The Democratic nominee, Al Gore, joined her doomsday chorus, warning that Bush had promised to move the Court “to the extreme right wing.”67


Bush won, and in his two terms he appointed two justices, but Helen Thomas’s apocalyptic predictions proved inaccurate. John Roberts was first nominated to replace Sandra Day O’Connor, but when William Rehnquist died, Roberts was re-nominated for the chief justice’s seat. He was billed as a strong conservative, and his confirmation was relatively easy. But conservatives would later lament his lack of courage on the bench. His two opinions upholding the Affordable Care Act, also known as “Obamacare,” looked like desperate efforts to rewrite the law to avoid the political firestorm that overturning it might ignite.68 In the first constitutional challenge to Obamacare, which forced Americans to purchase health insurance or face a heavy penalty, he initially voted to overturn the law as outside Congress’s Commerce Clause authority. Worried that overturning a major piece of legislation would arouse public anger and that the insurance markets might be thrown into chaos, he voted to uphold the law by redefining the penalty as a tax.69 From a conservative perspective, the problem with Roberts was not that he was a liberal but that the prospect of intense controversy affected his rulings or caused him to avoid taking a strong stand, whether by voting not to hear cases on controversial issues or by going out of his way to decide them on extremely narrow grounds. For conservatives yearning for justices who would be strong under pressure, Roberts’s appointment became a cautionary tale.


Bush then nominated his longtime friend and White House counsel Harriet Miers to replace O’Connor, but she immediately drew opposition from senators and others concerned about her lack of judicial experience. Grassroots conservatives also rebelled. Miers’s character and talent had won the confidence and loyalty of the president and the admiration of many in the legal community of Texas, where she had been one of the first women to reach the highest levels of private corporate practice. But her career, however impressive, afforded little evidence of the unshakeable commitment to a principled judicial philosophy that conservatives were demanding. She withdrew within a month, and Judge Samuel Alito of the Third Circuit was nominated instead, an appointment that conservatives regard as remarkably successful.


Starting with President Eisenhower, Republicans had filled nineteen Supreme Court seats, compared with eight for Democrats. Yet the reign of liberal activism on the Supreme Court had encountered few challenges.





Scalia’s death was a crushing blow to GOP voters and the conservative legal movement, frustrated by decades of blown opportunities to secure control of the Court. And it came just as Republicans were seeking to coalesce around a presidential candidate who could beat Hillary Clinton, already the front-runner in the race.


While the stunned Don McGahn sat at a Maryland gas station trying to figure out the Trump campaign’s response to Scalia’s death, people associated with the influential Federalist Society immediately began to strategize. On law school campuses, the group of conservatives and libertarians is known for hosting debates, which are also a major feature of their national conferences. Leading lights from across the political spectrum have debated, for example, whether district courts have the authority to enter nationwide injunctions, whether the Constitution presumes a moral and religious people, whether the government’s collection of phone records violates the Fourth Amendment, and whether courts are too deferential to legislatures.


In early 2016, the Federalist Society had few connections with the Trump campaign, which was a much smaller organization than the other campaigns and was profoundly anti-establishment. McGahn was one of the few Washington insiders associated with it. The political class—the “establishment”—was downright oppositional. But then, the feeling was mutual.


When Jonathan Bunch, the director of external relations for the Federalist Society, finally spoke to McGahn before the Iowa caucuses, the conversation got off to a rocky start. The soft-spoken Bunch wanted to know about Trump’s views on judges. McGahn responded dryly that Trump had it all under control—in fact, John Sununu was handling the issue for him. The man who had given America David Souter was working on two lists—one of pragmatists with no paper trails who would be easily confirmed, and the other of people whose conservative records made them too hot to handle.


Bunch was speechless. Finally, he asked McGahn what they were going to do with the two lists. When, after a long pause, McGahn said the list of pragmatists would be thrown in the trash and the second list would be jammed through the Senate, Bunch realized that he had been joking about Sununu. McGahn told Bunch that he had been president of his Federalist Society chapter in law school. Everything would be fine. He was a judicial conservative.


Back on the road and headed to the Eastern Shore of Maryland, McGahn was expecting a call from Trump to discuss Scalia’s death. After the loss in Iowa, Trump had soundly defeated all comers in the New Hampshire primary earlier in the week. South Carolina and Nevada were next, and Super Tuesday, when eleven states would select nearly half of the delegates needed to win the Republican nomination, was two weeks away. Many Republican voters’ chief concern about Trump was that he wasn’t actually conservative. He’d been a registered Democrat a few years earlier and had previously been outspoken in his support of abortion. “I am very pro-choice,” he declared on Meet the Press in 1999. His views on judicial philosophy were largely unknown, and he hadn’t given Republican voters reason to trust him.


When Trump called, McGahn told him that he should move cautiously—extend his condolences to Maureen, Scalia’s beloved wife, and get a feel for the situation. As luck would have it, McConnell’s statement against confirming an Obama nominee dominated the news, giving the GOP presidential candidates some breathing room.


Trump and McGahn discussed the high probability that the first question of that evening’s debate would be about Scalia. As it turned out, not only was that the first question, but Trump was the first candidate asked to respond to it. “Mr. Trump, I want to start with you,” began John Dickerson, the even-keeled CBS moderator. “You’ve said that the president shouldn’t nominate anyone in the rest of his term to replace Justice Scalia. If you were president and had a chance with eleven months left to go in your term, wouldn’t it be an abdication to conservatives in particular not to name a conservative justice with the rest of your term?” Trump responded that he would certainly nominate someone and was “absolutely sure” that President Obama would try as well, adding that he hoped Mitch McConnell and the Republican Senate would be able to delay until the election.


And then he did something that turned out to be pivotal: He cited Diane Sykes and William Pryor as the kind of judge he would nominate to fill Scalia’s seat. Sykes, a former member of the Wisconsin Supreme Court, sits on the U.S. Court of Appeals for the Seventh Circuit. Pryor sits on the Eleventh Circuit. Both are known as bright lights in conservative jurisprudence, and attentive voters took notice.


The decision to name names was a result of the phone call with McGahn. Trump suggested he should name specific persons who would be good replacements for Scalia. McGahn agreed, noting that Ted Cruz might have the same idea and they’d love to beat him to it. But whom should Trump name that evening? He was already familiar with Pryor, who had a large conservative fan base. McGahn suggested Sykes because she had recently authored one of the strongest free-speech opinions since the Citizens United decision.


A third judge was also discussed: Brett Kavanaugh. While McGahn emphasized Kavanaugh’s stellar credentials and right instincts on separation of powers, he acknowledged he might be viewed as an inside-the-beltway candidate, the kind of judge Jeb Bush might pick. And a Kavanaugh opinion on Obamacare, which some read as the blueprint Chief Justice Roberts used to save the legislation when it came before the Supreme Court, had aroused the suspicions of legal conservatives. Not wanting to overload the candidate in the middle of his debate preparation, McGahn stopped the conversation there.


Later in the debate, Cruz took a shot at Trump. “The next president is going to appoint one, two, three, four Supreme Court Justices. If Donald Trump is president, he will appoint liberals.” Trump responded by pointing out that Cruz had supported George W. Bush’s pick of John Roberts for chief justice. “They both pushed him, he twice approved Obamacare,” Trump said.70 Cruz had spent months needling Trump about his sister, handing out summaries of her decisions. For the debate, he expected Trump to suggest that Cruz himself would make a good justice. Trump’s naming two well-qualified judges took him by surprise.


Republican nominees had long gotten away with merely signaling the type of justice they would nominate. In an interview for the Weekly Standard in 1999, Fred Barnes asked then-candidate George W. Bush about the kind of judge he would want. “Bush was quite specific. ‘I have great respect for Justice Scalia,’ Bush said,” citing his “strength of mind, the consistency of his convictions, and the judicial philosophy he defends.”71 But Bush was careful not to be any more specific than that. In the October 2004 debate with John Kerry he was asked, “If there were a vacancy in the Supreme Court and you had the opportunity to fill that position today, whom would you choose and why?” Bush’s response fit the conventional wisdom of the day: “I’m not telling.”72


But some were beginning to recognize that disappointment with previous Supreme Court appointments was animating conservative primary voters. Following the September 2015 debate in which Cruz focused on the Court, the Washington Post ran an article headlined “How the Bush-Nominated Chief Justice Roberts Became Target in GOP Debates.”73 Scalia’s death, then, was not the only reason that Supreme Court appointments were a central issue in the debate that evening.


The next morning Cruz and Trump were interviewed by the former Clinton spokesman George Stephanopoulos. Cruz said, “The one person he has suggested that would make a good justice is his sister, who is a court of appeals judge appointed by Bill Clinton. She is a hardcore pro-abortion liberal judge. And he said she would make a terrific justice.”74 Trump responded that he had “said it jokingly,” that she “happens to have a little bit different views than me,” and she “obviously would not be the right person.” Appointing his own sister, moreover, would involve a “conflict of interest.” He reiterated that the Bushes and Cruz had supported Roberts. It “was among the worst appointments I’ve ever seen. We have Obamacare because of Ted Cruz, Jeb Bush, and George Bush,” Trump declared.75


Still, the issue of judicial appointments had been troublesome for Trump in Iowa, and the conventional wisdom was that Scalia’s death would be a blow to the campaign. “In Death, Scalia May Succeed in Blocking Trump,” read the headline to a Roll Call article by Melinda Henneberger, arguing that conservatives wouldn’t risk a vote for Trump with a Supreme Court seat hanging in the balance.76 And yet Trump’s response to Scalia’s death, that evening and in the weeks to come, helped propel him to a victory that nobody thought he could win.


Voters responded so well to Trump’s reference to Sykes and Pryor in debates and speeches that he decided to make a longer list of judges who met with conservative approval. To get on the list, a judge (1) had to adhere to an originalist and textualist judicial philosophy,77 (2) had to have a clear record of following that judicial philosophy, and (3) had to have demonstrated the courage of his convictions—criteria that reflected a determination to avoid the failures of previous Republican presidents.





McGahn organized a meet and greet with Trump at his law firm Jones Day in Washington on March 21 for members of congress who had endorsed him. Representative Tom Price of Georgia, a physician whom Trump would eventually tap to run the Department of Health and Human Services, wanted to come, but he wasn’t invited. The only invited official who had not yet endorsed Trump was Senator Tom Cotton of Arkansas. Other key players at the reception included former Speaker of the House Newt Gingrich; Jim DeMint, the president of the Heritage Foundation and a former senator; and Leonard Leo. McGahn laid the groundwork for the meeting by explaining to Trump the importance of the Federalist Society in the legal community and by asking Leo to come to the meeting with the names of some judges who would be worthy replacements for Scalia. Leo brought a card with a handful of names, and McGahn put it in his breast pocket.


During the meeting, Trump asked everyone what he thought of his naming names during the debate and whether publishing a longer list was a good idea. The guests were surprised, but they approved, and Trump asked for their help. Afterward, he met privately with McGahn and Leo, and they discussed Souter and Roberts. Trump said he didn’t like Roberts’s Obamacare decision because the chief justice “made it up.” Then Trump asked Leo for suggestions for his list, and McGahn pulled Leo’s card out of his pocket. Trump asked if he could keep it, and he did. (After the election, when Leo met with the president-elect at Trump Tower, Trump pulled the card out for reference. He had written “Paul Clement?” on it with a Sharpie, a reflection of how many people had urged him to consider George W. Bush’s solicitor general.)


Immediately after the meeting at Jones Day, Trump went to the construction site of the Trump Hotel on Pennsylvania Avenue for a press conference. The last question was whether he had a litmus test for Supreme Court nominees. He said he’d be looking for smart conservatives. Then he announced he’d be “making up a list” of seven to ten people and “distributing that list in the very near future.”78 There was no going back.


When Jim DeMint returned to the Heritage Foundation, he immediately asked for help from John Malcolm, the head of Heritage’s Meese Center for Legal and Judicial Studies. Malcolm was concerned about making sure Heritage didn’t appear to be playing favorites with its advice, so he decided to publish the list for everyone, making it equally available to Bernie Sanders and Donald Trump. DeMint gave Malcolm relatively free rein, insisting only that the list be produced quickly. It was. Malcolm published a non-exclusive list of eight potential Supreme Court nominees just nine days later, on March 30.79


Trump’s team was also working quickly, but it was a daunting task. Determining who had the proper judicial philosophy, a clear record, and the courage of his convictions required combing through a multitude of opinions.


In addition to Leo, McGahn was assisted in finding candidates and reading their opinions mainly by his Jones Day associate James Burnham. People were eager to promote their favorite judge, so the recommendations poured in. One of the more valuable ones was Tom Hardiman, a Third Circuit judge who had gone to law school with McGahn’s law partner, Richard Milone. Leo also considered him a good candidate, and Trump’s sister, Hardiman’s colleague, praised his collegiality and work ethic. Her disagreement with many of his opinions may have been the perfect recommendation.


The team talked to the judges for whom candidates had clerked and to those who had clerked with them. McGahn was particularly interested in what candidates had been like in their mid-twenties, the stage of life when he believed most people’s views solidified. Justice Kennedy was eager to help, offering the names of at least six former clerks who were in his “top five.” Kavanaugh was one of them. While Kennedy called his other clerks good or excellent, he tended to describe Kavanaugh as “brilliant.”


To enable his team to arrive at a thorough and reliable evaluation of each candidate’s judicial philosophy, McGahn required that he or she already be a judge. A lawyer can always distance himself from an argument, even an aggressive one, made on behalf of a client. But to sign one’s name to a judicial opinion takes courage and conviction. Leo helped confirm that candidates had been committed to conservative legal principles over the long haul and were not just opportunists showing up now that Obama’s presidency was ending and a Supreme Court nomination was in the offing.


Political considerations, though not the top concern, were necessarily present. The campaign’s strategy of realigning a winning coalition through the Rust Belt and its anti-establishment message militated against candidates from Washington, like Kavanaugh and Janice Rogers Brown of the D.C. Circuit. The latter, a favorite of McGahn’s, was at age sixty-seven probably past nomination age anyway.80


Candidates needed to understand separation of powers and administrative law. Trump and McGahn shared a skepticism of the deference shown to bureaucracies, though they arrived at that skepticism for different reasons. For Trump, it was an instinctive frustration with the red tape that slows down or even kills construction projects. McGahn, on the other hand, had worked in the sausage factory himself. He learned at the Federal Election Commission about the inordinate control agencies have in shaping the law through the regulatory process.


The team looked at how quick candidates were to defer to agencies. Some judges thought judicial restraint required deference to any governmental decision, including those of unelected bureaucrats. Others believed in deference to the constitutionally established branches of government, whose powers are checked and balanced, but approached the regulations spun out by unelected agencies with considerably more skepticism.


The candidates had to show they understood the ins and outs of statutory interpretation. It was always a good sign to see citations to Justice Scalia’s treatise Reading Law in their footnotes, but showing they understood how to apply the canons of statutory construction in practice was even more crucial. Justice Tom Lee of the Utah Supreme Court stood out on the list on the strength of his crisp style and cutting-edge textualist research.


Younger judges had an advantage simply because of the expectation that they would serve a long time, but McGahn’s team also liked them because they had come of age after the Bork hearings. Bork and Scalia had taught the law students of the 1980s and ’90s that they could be aggressive in fighting for their principles while still being engaging and witty. The concurrent rise of the Federalist Society was also of incalculable importance in forming and fortifying the generation of judges now coming into their own.


As research for the list progressed, it became clear that there was a whole generation of people in their forties who hadn’t followed the traditional career path of conservative attorneys. It used to be that promising law students came to D.C. for prominent clerkships, worked at the Department of Justice, and continued to rise through the Washington ranks until they were eligible to be judges. But that default career path had changed.
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