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Foreword



The desire for revenge is powerful. The biblical imperative of an eye for an eye has been the pillar for many systems of justice throughout the world. Our current president is a proponent of the death penalty, yet he professes to believe in the sacredness of human life—which seems to me a moral contradiction. There is still enormous support for the death penalty in this country. A poll taken by Gallup in 2003 found that 74 percent of Americans support capital punishment, while over 50 percent of the countries in the world have abolished it. It is only through awareness and education that the ugly reality of this institution, which has become a fundamental component of our national fabric, can be exposed and unraveled.

One of the most rewarding things I’ve done to help tell the truth about this barbarism was join the cast of The Exonerated. Last year I played the role of Kerry Max Cook, a man freed after spending twenty years on death row, punished for a crime he did not commit. His words, and those of four other men and one woman whose sentences were overturned, were so skillfully dramatized by Jessica Blank and Erik Jensen that they had the power to reach out and change the opinions of many audience members who were trenchantly supportive of the death penalty. Every person who was moved, even slightly, represents one of the most exhilarating results of the theatrical process—the merging of art and politics in a way that can inspire as well as entertain.

Living Justice is not merely a behind-the-scenes look at the creation of a play, but also a fascinating chronicle of a developing political consciousness. Before they set out on their journey, Jessica and Erik were no more qualified than anyone else to advocate the anti–death penalty cause. They of course had their opinions on the subject—they both felt that it was wrong to kill people, period—but they had no idea about the excessive failures of our justice system that made the already brutal act of execution even more unethical than they had imagined. As Jessica and Erik uncovered layer upon layer of evidence of blatant injustices and inequities, they were arming themselves with the facts, the skeleton structure they would need in order to form their argument. They knew what they needed to do next. In order to drive their point home, to make their audience connect with their message, they had to move beyond statistics, laws, and legal jargon. They had to put a human face on the issue, so that everyone would know what was at stake.

And so they came to travel the country, reaching out to those who had suffered the unthinkable. In Living Justice they document their trepidation as they set out to interview these men and women who were robbed of the American promise of freedom simply because they lacked the money, connections, or the right skin color to prove their innocence. Welcomed into the homes and the haunted memories of these exonerated people, the couple forgot their insecurities and became even more dedicated to making their stories known. The result was their highly acclaimed play, The Exonerated, in which they let their audience hear what they heard—the words of these folks who had lost so much.

As a reader, I found it so easy to relate to Jessica and Erik, who aren’t lawyers or journalists, but rather two people who were simply called to action. There was always the risk of failure for the two of them, a risk that they were well aware of, but they plowed forward nonetheless, driven by their determination to make a difference. I am happy to know that they did not fail—quite the opposite. Theirs is a classic American story we can all be proud of.

Read Living Justice to learn about the death penalty, one of the greatest shames of the American conscience. Read it to find out just what goes into getting a play up and running in Manhattan. Read it to see how one couple’s still-new relationship survived a road trip replete with bad directions, small hotel rooms, and a rambunctious canine. Or read it to learn how you don’t have to sit idle and complain about injustice, how you can translate your talents and passion into something meaningful. Whatever you take away from Living Justice, I promise you this: you will be inspired. Now what are you going to do about it?

—Gabriel Byrne, November 2004








February 19, 2000. An anonymous lecture hall at Columbia University. It’s a Sunday; class is not in session. There are students here, but not the kind you’d expect: a variously dressed group of lawyers, activists, and college kids spill over into the aisles. Thirtysomething attorneys in suits and ties bump up against graybeards sporting button-covered backpacks; sixtyish New Yorkers and tattoo-covered teenagers pass sheets of paper back and forth to one another. The hard, green plastic seats are filled with the civic-minded, the morbidly curious, even a priest or two. At the front of the room is a lectern with microphone, precariously wired to a cell phone. The nervous young woman leading the workshop apologizes for the technical difficulties as she fiddles with the phone: It’s hard, she says, to get phone calls from prison. The inmate has to call his lawyer, the lawyer has to call us, and then on top of it there are these speakers to deal with, the feedback whine, the shaky connection. The dial tone crackles, quivers, and drops out. The phone rings and stops ringing several times before a connection is made; finally the call goes through, it’s patched in to us, and a man begins speaking:

My name is Leonard Kidd. I’m on death row for something I didn’t do. I want to go home.






Chapter One



The two of us had been dating just over a month. Erik had lived in New York City for almost a decade, making a steady living as an actor in independent films and TV. Jessica’d just shown up in the city nine months earlier, after graduating from college in Minnesota. She was training at an acting studio, making the rounds, spending her days doing political organizing and her evenings doing spoken-word poetry. Both of us had your typical broke bohemian artsy New York lifestyle.

When we’d first met, Erik was deep in the throes of self-imposed bachelorhood. He’d bribed someone to obtain the lease on his East Village apartment, then turned his little rent-stabilized hardwood hovel into a fortress, usually spending his evenings in front of one of Manhattan’s few working fireplaces accompanied by a stack of comic books, a script, and his Brittany spaniel Zooey. Erik had a steady, skinny little New York life complete with hundreds of paperbacks, acting work that he got paid for but would happily have done for free, and a dog that didn’t smell too bad. He could smoke a pack and a half of cigarettes a day, eat as many Sno Balls as Hostess could ship into Manhattan, and throw laundry on his fire escape without having to answer to anyone (except when the super complained about the tube socks hanging off the downstairs neighbor’s window garden).

Jessica, on the other hand, was caught up in a whirlwind of just-moved-to-New-York. She had her starter New York City apartment—which, like many starter New York apartments, was in New Jersey—which she used exclusively to crash out at 4 a.m. after running around the city all day and night. Every day was totally different; not yet jaded, she made new friends every five minutes and was dating, um, a bunch of different people. She knew what she loved (politics, acting, writing) but was still stumbling around trying to figure out how on earth to do all three things and make a living. Happy to be finished with college, not entirely sure what to do next, she let the city lead the way and wound up organizing politically minded artists, studying acting, making the audition rounds, and hanging out at poetry slams.

We’d met through the tangled and tiny social web of young New York actors when Erik crashed his friend Kelly’s date with Jessica. Erik had just started a run of a new play, and it had been a tough audience that night. Erik stopped off at Kelly’s East Village restaurant on his way home, hoping for some company and consolation. And a free beer.

Kelly was indeed there, sitting with Jessica at a table in the back. Erik said hi to Kelly, spilled a beer on himself, and introduced himself to Jessica. Then he sat down and started describing that night’s performance. Kelly knew the drill: When in doubt, blame it on the audience. Then the weather. Then the stage manager.

It wasn’t till Jessica got up to go to the bathroom that Kelly had a chance to lean over to Erik and tell him to quit talking about himself so much. “I’m trying to spend some time with this girl, man. You need to step off.” From the subtle pressure Kelly was applying to Erik’s knuckles, Erik knew he meant it.

When Jessica returned from the bathroom, she found Erik strangely silent. Soon after that, Erik went home to walk the dog, but he managed to slip Jessica his phone number first, ostensibly so he could get her free tickets to his play.

Time passed; Jessica and Kelly didn’t work out; she called Erik to take him up on the free-tickets offer. Unbeknownst to her, Erik had used up all his comps by then, but he told her it was no problem to set up free tickets; she should come down to the theater that Friday, maybe they could go have a drink with the playwright after. Then Erik went out and hawked some used books to pay for it. So much for self-imposed bachelorhood.

Jessica showed up as promised, picked up her $65 “free” ticket, watched the play, and went out after with Erik, the playwright Arthur Kopit, and his wife, writer Leslie Garis. We got drunk, ate pie, and talked about theater and writing. Going from one café to another, we lingered behind Arthur and Leslie, talking to each other a mile a minute, overlapping, interrupting each other a lot.

Leslie told us later she’d eavesdropped on us as she and Arthur walked ahead, and that she went home that night so struck by the conversation that she wrote it down. We’re still trying to get our hands on that transcript—we have a feeling it might be embarrassing.

We spent the next month and a half or so starting to really like each other, being afraid of starting to really like each other, cataloging each other’s strengths and weaknesses, trying to figure out how compatible we were, boring our friends.

One of the areas in which we were still feeling each other out was politics. We were both decidedly left of center—and maybe that was enough common ground—but we came from very different political backgrounds, and our approaches were, well, different. Erik had grown up in rural and suburban Minnesota, the grandson of a highway patrolman, the great-grandson of a judge. Minnesota is a progressive state with a strong populist streak, infused with the belief that if we elect honest, hardworking, good-hearted leaders, and work hard ourselves, things will turn out pretty much okay. Despite having run off to an East Coast acting school and the proverbial “big city” (his father actually used that phrase once) after graduation, when it came to politics, Erik was a child of Minnesota, a registered Democrat who balanced his populist bent with a lot of faith in the system.

Jessica, on the other hand, was the daughter of sixties lefties. Her parents had been early protesters of the Vietnam War, attended MLK’s March on Washington, and helped found Vietnam Veterans Against the War. Jessica’s mom is a movement educator with a background in modern dance and a devotion to progressive schooling; her dad is a jazz-piano-playing psychoanalyst. They moved to Washington, D.C., in the early eighties so Jessica’s mom could expand her practice, and so Jessica’s dad could put their family’s ideals to work at the Veterans Administration, fighting to preserve benefits for Vietnam vets who’d more or less been discarded by their government, educating the public about the traumas caused by war. Jessica grew up amidst noisy political dinner-table conversation and was an obnoxiously outspoken vegetarian and feminist by seventh grade.

By the time she got to New York ten years later, she was helping organize politically minded artists, getting involved with prison-reform issues and participating in New York’s famously lefty slam-poetry scene. She was still a vegetarian and a feminist, too, although hopefully less obnoxiously so than she had been in junior high. Erik, on the other hand, liked Slim Jims, teriyaki beef jerky, salami, and sardines.

Jessica’s dragging Erik to an anti-death-penalty conference that February afternoon may have been some sort of subconscious test to see how he’d do around her radical friends—or maybe she just wanted the company. Either way, he showed up, curious and open-minded (and did just fine with her radical friends, thank you very much). The conference took place in the ornately carved chapel at the Cathedral of St. John the Divine and the beige, nondescript lecture halls of Columbia Law School. We shuffled between different workshops all day, discussing the case history of imprisoned writer Mumia Abu-Jamal, the role of artists in creating social change, the new report on the death penalty just released by Columbia University. Finally, we wound up at a workshop that, on the surface, looked similar to the others.

Freshly drawn permanent-marker arrows pointed us into yet another gray-and-tan lecture hall at Columbia Law; we sat down to learn about a group of Illinois men who had been dubbed the Death Row Ten, one of whom was a man named Leonard Kidd. We watched a news segment on the cases and heard a lecture that explained how Kidd’s confession—along with those of the other members of the Death Row Ten—had allegedly been tortured out of him by a police commander named Jon Burge. This wasn’t just rumor or bad propaganda; it had been proven through an internal investigation by the Chicago PD, and an external investigation by Chicago newspapers. Burge, who had learned his “techniques” in Vietnam, had been fired (with pension), but Kidd—with little other evidence against him besides his “confession”—still languished on death row, unable to get a new trial. Needless to say, we were disturbed by this information; but it seemed no different from more bad news in the paper, or an upsetting report on 20/20.

But then the call came through. The workshop organizers had arranged for Leonard Kidd to call their cell phone collect from the prison; the phone was hooked up to a speaker so Leonard could speak directly to the audience. His words hollowed out the room. He tried to control the quavering in his voice. He tried to reach out to us; you could hear it over the bad connection. You could hear his will. And his fear. Within moments, tears were streaming down our faces: here was this young man, trapped in an unbelievably tragic and terrifying situation. Not much older than us, likely innocent, caught in a system he and half a dozen lawyers couldn’t find a way out of, waiting to be put to death for something he didn’t do. Something happened, hearing his voice, right there, in the room, that took our experience out of the realm of newspaper-story, “isn’t-that-terrible” abstraction, and into the realm of human empathy—where it belonged.

Soon, prison authorities got wise to the jerry-rigged phone call, and the line went dead. In the quiet afterward, Erik looked around the room. His distance from the activist “scene” gave him enough perspective to notice that everyone in the room was already an organizer or a defense attorney. They all knew these stories. They were the proverbial choir, being preached to. Moving as it was to hear Leonard speak, they were not the ones who really needed to have this experience. Annoyed and frustrated by this, Erik started writing notes to Jessica about it on her laptop. Soon we were writing back and forth to each other, brainstorming about how to get around the problem.

At first our brainstorms consisted mainly of complaining that people who didn’t already sympathize would never put themselves in a situation where they’d have this kind of experience. Why should they think about it? It’s too depressing. But then we started writing back and forth about what exactly “this kind of experience” was. Were we really only talking about getting people in a room where they would literally hear the voices of the wrongly convicted? Or were there other ways to create the same kind of emotional immediacy with the same kinds of stories? Then the conversation really opened up.

We knew something about how good theater could, if done right, allow an audience member to empathize with someone from completely different circumstances, family background, class, race. And we both were interested in documentary theater, a relatively new form being utilized most notably by Anna Deavere Smith, Moisés Kaufman, Emily Mann, and Eve Ensler. Ideas, words, started to flash back and forth between us. Ensemble piece, monologues, not didactic. Real people’s words. Somehow at the same time, we both arrived at the same idea: What if we found people who had been on death row who were innocent and made a play from their words?

It seemed a perfect way around, no…through all the problems we’d been discussing. A well-constructed play could attract audiences who had no political predisposition to the subject matter. If we did it right, we could bring in audiences with diverse points of view—some people who agreed with us coming in the door, sure, but also people who didn’t, and people who hadn’t previously considered the issue. If we limited our subjects to those who had been on death row—the most extreme, literally life-and-death stories—audiences might attend the play for the dramatic value of the stories alone. And if we kept our focus on cases where people had been declared innocent by the system, then we could sidestep much of the polarized ethical debate that so often bogs down conversations about the death penalty and get right to the human issues involved.

We left the conference energized and set to work doing research. We knew from that first conversation that we wanted to create a documentary play, using the subjects’ real words. We knew we wanted to limit our subject matter to people who had been on death row and who had been found innocent and released by the court system. But beyond that, we were starting from scratch.








Chapter Two



We spent about two months immersed in reading on capital punishment, wrongful conviction, and the legal system in general—which mostly served to show us how little we knew. We’d both gone off to college and studied theater, so the furthest either of us had gotten in any formal study of the court system was our high school government classes.

Erik remembered his government class well: One day in that class, sometime back in the eighties, Erik had participated in a debate about the death penalty. There were about thirty students in the class, and when the teacher asked, “Okay, who here is against the death penalty?” one lone, skinny arm shot up—Erik’s. Then she asked who was in favor of it, and the other twenty-nine arms waved in the air. Erik was, of course, assigned the anti-death-penalty position in the debate, and with the few facts he had at his disposal, he performed valiantly. At the end, the teacher polled the class again. Now, two people were against the death penalty. Erik had reached one person. He tried hard to hold on to the comfort this offered as a couple kids whose minds he hadn’t changed decided it would be fun to engage in a little after-class debate of their own by slamming Erik’s books onto the floor and dumping his backpack in a wastebasket. Jessica had similar experiences as an alienated lefty in high school—she’d paid attention to any political facts she could absorb in class, if only to use them as ammo in heated arguments with the jocks, and her memories of government class were just as vivid.

So from those high school classes—and from reading newspapers in the ensuing years—we thought we understood the American judicial system, at least a little. But our research began to show us that in the real world, things rarely work the way they’re laid out on paper. We both had a lot to learn.

We started way back at the beginning. The death penalty as a legal institution dates back to Hammurabi’s Code, we read; it also shows up in ancient Rome and Athens. The American death penalty’s roots, unsurprisingly, are mostly in British law. The death penalty was implemented fairly rarely in early Britain—until the reign of Henry the Eighth, under whose rule, according to the Death Penalty Information Center, “as many as seventy-two thousand people are estimated to have been executed.” The death penalty remained in heavy use in Britain until around 1873, when it declined in popularity and significant reforms began.

In the meantime, though, British settlers brought the death penalty to America; the earliest recorded execution in the colonies was in 1608. In 1612, according to the Death Penalty Information Center, the governor of Virginia instituted the death penalty for an enormous number of offenses, “such as stealing grapes, killing chickens, and trading with Indians.” Beginning in the late 1700s, American opposition to the death penalty grew in strength and volume; early American advocates of death penalty reform or abolition included Thomas Jefferson and Benjamin Franklin. The abolitionist movement gained momentum over the next fifty years: in 1834, Pennsylvania became the first state to ban public executions and began conducting them in correctional facilities (a big move at the time). Over the ensuing two decades, a few states abolished the death penalty for all crimes except treason; around the world, several other countries did the same. At the same time, however, some states increased the use of the death penalty, especially for crimes (sometimes quite minor ones) committed by slaves.

The Progressive Movement brought the first major wave of twentieth-century death penalty reform. Between 1907 and 1917, six additional states abolished the death penalty, and three more strictly limited its application. But then, in the wake of the Russian Revolution, and in light of the serious political challenges being posed by American working classes and socialism, the ruling classes in America started to panic about the possibility of a domestic revolution; a law-and-order mentality prevailed, and the death penalty was reinstated in five of the six abolitionist states. The death penalty remained in heavy use from the 1920s through the 1940s; in the 1930s—during Prohibition and the Depression—there were more executions than in any other decade in American history.

After World War Two, American public support for the death penalty declined again, reaching an all-time low of 42 percent in 1966. At the same time, more countries around the world began to ban the use of the death penalty; in the wake of the Holocaust, international human rights treaties were drafted that declared life to be a basic human right, and over the following three decades, executions all but ceased in the vast majority of the industrialized world. The Supreme Court, citing an “evolving standard of decency,” began to reflect this decline in support for the death penalty, beginning in the late sixties. In 1972, the Court ruled in the landmark Furman v. Georgia decision that the Georgia capital punishment statute (which was similar in kind to most states’ death penalty laws) was “cruel and unusual” and thus violated the Eighth Amendment. This ruling effectively commuted the sentences of 629 death row inmates across the country and suspended the death penalty.

In ruling that the specific death penalty statutes were unconstitutional—rather than the death penalty as a whole—the Court left an opening for states to rewrite their statutes to do away with the problems cited in Furman, and to reinstate the death penalty. The first to do so was Florida; thirty-four other states followed, providing sentencing guidelines that allowed for the introduction of aggravating and mitigating factors. Lawmakers who introduced these guidelines argued that this would prevent arbitrary application of the death penalty. Arbitrary application of the death penalty was one of the main reasons the Supreme Court gave for judging the Georgia death penalty statute unconstitutional, and in 1976, the Court ruled in three separate death penalty cases, collectively referred to as the Gregg decision, that these new sentencing guidelines were constitutional, effectively reinstating the death penalty in Florida, Georgia, and Texas. Other states followed suit. The first person executed after the reinstatement of the death penalty was Gary Gilmore; he was killed by firing squad in January of 1977, thus ending the de facto national moratorium. Today, capital punishment is on the books in thirty-eight states, with Texas’s, Florida’s, and California’s death row populations the largest, and Texas, Virginia, and Oklahoma leading the nation in the number of executions actually carried out. More than one hundred countries (including all in the European Union) have abolished the death penalty in law or practice, while over thirty-three hundred people are on death row in America, the highest known death row population on earth.

 

Once we got the history under our belts, we started to study the specificities of contemporary death penalty law, as well as the complex realities of the ways in which that law is applied. Unfortunately, we learned, the arbitrariness the Supreme Court deemed unconstitutional in Furman v. Georgia is still very much at work today. To cite just one example, according to Amnesty International, black people and white people are the victims of murder in almost equal numbers—but “82 percent of prisoners executed since 1977 were convicted of the murder of a white person. In Kentucky, for example, every death sentence [from 1977] up to March 1996 was for the murder of a white victim, despite over one thousand homicide victims in the state being black.” In many places, the race of the defendant makes a difference, too. The same report points out that “a recent study, made public in June 1998, found that in Philadelphia the likelihood of receiving a death sentence is nearly four times higher if the defendant is black, after taking into account aggravating factors…. Blacks make up just 12 percent of the country’s population, but 42 percent of the nation’s condemned prisoners. In early 1998, of the twenty-six people under federal sentence of death (military and civilian), only five prisoners were white.”

And the issue of innocence has become of increasingly urgent concern in recent years: when we started in on our research, eighty-nine people had been freed from death row, and questions about the guilt of many other death row inmates were building in intensity and volume. A few months later, when we got on the road, we would begin to understand the very real, very human meaning of all these statistics.

 

During our two months of initial research, Jessica started spending more and more time at Erik’s fifth-floor walk-up in the East Village. She still had her supercheap starter apartment—but it only took a couple bleary-eyed PATH train rides back to Jersey City after seven hours of death penalty research for Jessica to decide it was a lot easier just to crash out on the piles of newspaper clippings on Erik’s couch. More and more often, Erik’s roommate, Jan, would come home to find us sprawled out on the living room floor, surrounded by piles of books, website addresses, and newsprint. More and more often, when Jan would start friendly roommateish conversations about how her internship was going or her day in class, she would find us unable to talk about anything besides the death penalty, prisons, and wrongful conviction. “Did you know that on average it takes seven to eight years for an innocent person to be freed from death row—and that in Texas, death row inmates, on average, are executed after only three years?” “Did you know that in the last twenty-five years, twelve people have been executed in Illinois, and thirteen have been exonerated?” Jan would smile and nod and act surprised every time. She seemed very tolerant of the four-hundred-


square-foot apartment, our endless “Did you know?”’s, and Zooey, the insanely hyper dog who incessantly shredded blankets, humped pillows, and scrambled around the living room, strewing papers everywhere.

There’s nothing like death penalty research to get your roommate to move out of your New York apartment. In April, Jan officially left, and Jessica officially moved in. While Jessica worked her bartending job, Erik would traipse to Jersey City and bring boxes of Jessica’s stuff back to the East Village, hauling them up the five flights to the apartment. She’d wake up the next day, unpack, and redecorate. At first Jessica was subtle, hinting that the green-


painted stainless-steel desk and the black-painted stainless-steel file cabinet were maybe not quite exactly her style. But as the unpacking continued, she grew bolder, and soon Erik’s thrift-store bachelor furniture was gone, replaced by much cooler thrift-store nonbachelor furniture—and a lot more space in which to spread out all our research. (Zooey continued to shred things, but due to Jessica’s influence, her shredding became much more refined.)

Throughout the researching-and-moving-in-together period, Connie, one of the more senior and accomplished of Jessica’s organizer friends, was prodding us along into the next stage of making The Exonerated. If it weren’t for Connie’s incessant supportive pestering, we would probably never really have gotten started. Connie is the unofficial leader of an association called the Artists’ Network—a woman who has made it her life’s work to organize artists, a daunting task if ever there was one. From what we’ve seen Connie do over the last four years, it seems as if her self-assigned mission is to identify artists in all media who are making nondogmatic, nondidactic work that nonetheless aims to change political consciousness, encourage those artists, and bring them together. In other words, for people like us, she’s an angel.

When we were researching, Connie called us almost every day to ask when we’d have a proposal she could look at. Eventually we just got too embarrassed to tell Connie “not yet,” for the twenty-seventh time, so we yanked our noses out of the newspaper clippings and started writing.

[image: space]

By May 2000, the national debate around innocence and the death penalty was growing more heated. Governor George Ryan of Illinois had declared a moratorium on the death penalty in his state, and another George was running for president—with more executions carried out under his watch in Texas than under any other governor, in any other state, since the reinstatement of the death penalty in 1976. An execution date was set for Gary Graham, a Texas death row inmate whose guilt was in serious doubt, drawing national media attention. And Columbia University released the results of a long-term study that showed a high risk of convicting the innocent in capital cases. America was definitely paying attention.

After two months in “death penalty boot camp” and innumerable urgings by Connie, we finally had a proposal. Only problem was, we didn’t know what to do with it.

One night, during one of Jessica’s poetry slams, we spotted a sort of Buddhaish figure hanging off to the side surveying the talent. His name was Allan Buchman; Jessica knew him from around the poetry scene, and Erik knew him from several years back when he’d had a theater company that used Allan’s rehearsal space. An enigmatic sixtysomething presence with an always-flickering twinkle in his eye and an affinity for Tibetan silk shirts, Allan is the Joe Papp of the twenty-first century with a yogi twist. A former antique-piano expert with a countercultural background, Allan changed his life entirely in the early nineties, opening a theater and starting a second career as a producer. Allan has both a great willingness to seek out new artists and new work and a great talent for nurturing them, as evidenced by the fact that he was spending a Monday night—the only night theater people ever have off—at a poetry slam, listening for promising young writers.

Jessica had just finished one of her poems when Allan sidled up to Erik and asked him what he was up to these days. Erik mooned around a little about his newfound love, then mentioned that we had this project we’d been working on, and we weren’t sure where to take it next. Allan had just opened a new theater space downtown called the 45 Bleecker Theater, a three-hundred-seat former lumberyard. He loosely mentioned that we should “drop something off sometime,” so a couple days later, we did. The next day, Allan called us up and asked us out to lunch to talk about the proposal.

When we sat down at a little NoHo café with Allan, our faith in our abilities was lacking; his faith in us was loud and immediate. We started spouting off about our ideas for the play, trying to explain ourselves; about five minutes in, he interrupted us and said, “Great; can you have something up before the elections?”

We said, “Sure.” Having absolutely no idea what we were getting ourselves into, we went home from that lunch and promptly started calling every single person we’d ever known. If Connie’s prodding had kicked us out of the idea stage into the proposal stage, Allan’s deadline catapulted us out of the proposal stage into the “Uh-oh-now-we-have-to-really-


do-something” stage. Thanks to that deadline’s proximity, there was no time to really think about the “uh-oh” part. We had just enough time to realize that to actually do this thing required skills and resources far beyond what either of us possessed—but not enough time to worry about that fact. If we’d had even a minute to sit down and think about it, we probably would’ve been paralyzed.

We knew that if we were going to have something ready to go before audiences in six months, we had to use every second. So we just begged everyone we knew for help. We built a makeshift office in our four-hundred-square-footer with its fussy fax machine and a computer so old you had to kick-start it, and we started making calls. We called journalist friends and asked them how to conduct interviews; we called fund-raiser friends and asked them how to raise money; and most importantly, we called attorney and activist friends and asked them how on earth we could track down the (then) eighty-nine men and women who had been exonerated from death row.

From Jessica’s activist experience and from our research, we had some idea of where to look for the major wrongful-conviction organizations. We contacted all the ones who would talk to us, and eventually we started hearing the same refrain: “You have to talk to Larry Marshall at the Center on Wrongful Convictions.”

The Center on Wrongful Convictions is a pioneering program that was started at Northwestern University by Larry Marshall, a lawyer and professor of law, and David Protess, a journalism professor. The center has gained national renown through an innovative approach that combines legal and journalistic research with a very hands-on education for Northwestern law and journalism students. One of the biggest obstacles to the successful appeal of wrongful convictions is that often, evidence indicating a defendant’s innocence goes uninvestigated simply because of the immense expense and time commitment associated with reinvestigating the cases. The Center on Wrongful Convictions addresses this problem by assigning teams of Northwestern University students to do investigative work on possible wrongful-conviction cases. From thousands of applicants, the program carefully evaluates cases and selects the ones with the most glaring evidence of wrongful conviction. From there, the students work on investigations under the guidance of their professors, themselves working attorneys and journalists. Staff of the Center on Wrongful Convictions have been involved in the appeals of nine of the thirteen people who have been exonerated from Illinois’s death row since the reinstatement of the death penalty in 1976.

In 1998, the Center on Wrongful Convictions held a historic conference that brought together twenty-eight exonerated death row inmates in one place for the first time. Everyone we spoke to in our search for the exonerated folks remembered that conference and thought that the people who had organized it, if we could win them over, might be of great help to us.

Oddly, Erik remembered that he’d randomly cut out a New York Times article about that 1998 conference years before; he’d tucked it in a folder hidden deep in the recesses of his comic book collection. He wasn’t the kind of person to stockpile newspaper clippings, but somehow, this one had struck him. “I wonder what it must feel like,” he remembered thinking, “to have something like that happen to you.”

So we called Larry Marshall’s office, armed with a long list of names of individuals they knew who had recommended that we speak to them. After several conversations in which we ticked off all those names repeatedly (and several days when our messages weren’t returned, during which, we assume, our credentials were screened and discussed), we were put through to Jamie Alter-Linten, a staff member at the center, who decided that we were more or less harmless and it wouldn’t hurt to help us. Jamie had a list of exonerated people who had participated in the conference a few years before. Some of the contact information might not be up-to-date, and we might have to do some more sleuthing, but their list would provide us with enough leads to make some real headway. Jamie also advised us to keep in mind that the list consisted of people who had wanted to speak publicly about their experiences two years before. They might not all feel the same way now.

From that list, and from other leads we’d gotten from various defense attorneys along the way, we located forty of the then eight-nine people who’d been exonerated from death row.

Now we had to call each of them. Cold.

We sat for an hour on the futon in our office/kitchen/living room/dining room, phone in hand, to make the first call. A little excited, but mostly really, really nervous, and a little guilty, too. Here we were, a couple kids in New York City, calling these people who’d been through ordeals beyond anything we could even imagine, to ask them to talk to us—strangers—about the most difficult and painful parts of their lives. We knew we’d sound ridiculous: “Um, hi? You don’t know us, but we’re actors from New York, and we want to write, um, a play about death row…. Would you…talk to us?”

Erik was further impeded by his Minnesotan background: Midwesterners don’t ask for favors easily. As a kid, Erik once secretly paid for ten boxes of Cub Scout cookies out of his own pocket rather than knock on doors and sell them. So, because Jessica had been raised as a pushy East Coaster, the task of the first phone call fell to her. We looked at the list of names, trying to decide whom to call first. We settled on Shabaka Brown, whose case we’d recently finished reading an article about, because he had a Washington, D.C., address listed and that’s where Jessica grew up. Every little bit of familiarity helped.

Shabaka was tough—he’d obviously dealt with more than his share of media vultures—and he asked us a lot of questions. He might consider talking to us, he said, but first we’d have to fax a proposal and some information about ourselves to his office so he could see what we were all about. He’d look at it when he got to work the next day. Fair enough. We faxed the materials to the number he gave us and made the rest of the calls, starting at the beginning of the list.

It took a long time for us to get through to everyone—people weren’t home, we figured they wouldn’t return long-distance messages from strangers, many of them didn’t have answering machines anyway. But when we finally did get through, most of the exonerated folks said, yes, they’d be glad to talk with us. (Shabaka turned out to be one of the few exceptions.) Once a few of them said yes, we started feeling less nervous. It was clear that many of them had told their stories many times to journalists—they were much more at ease with our requests than we were. Lots of them clearly thought it was kind of funny that we were as nervous as we were. Many of them thought it was funny that some artsy theater kids would want to put them in a play. And some of them even found it funny that we lived in New York. “Why the heck anyone would want to live someplace like that is beyond me,” one person said. “It’s dangerous there.” Umm…hadn’t he seen much worse, what with his time on death row and all? “Yeah, but New York is really dangerous; heard about what happened to that Louima fellow, I’ve seen NYPD Blue. I just don’t know why anyone would want to walk around in the middle of all that.” Eventually, after amusing several exonerated people, we started to relax.

We conducted pre-interviews over the phone; from those interviews we were able to gauge people’s varying levels of enthusiasm, articulateness (all of them were uniquely so), and eagerness to participate in our project. We also started to file away each of the cases in our imaginations, trying to suss out which ones would fit best in the context of what we were trying to accomplish. We took note of who seemed most interested and began to compile a final list of people we would travel to meet.








Chapter Three



Allan had given us $1,000 in seed money and lent us his theater’s nonprofit status; since we were working out of our living room/kitchen/dining room with no assistant, and we could put off paying the long-distance bills for a couple months, we used that seed money to begin our travels across the country.

There wasn’t enough to cover plane tickets, so we decided to drive. We bought a road atlas and began mapping our first trip, which would cover the Mid-Atlantic and Midwest, from New York to Minnesota and every conceivable zigzag in between. We calculated the mileage between Erie, Pennsylvania, and Xenia, Ohio; between the South Side of Chicago and the Illinois/Wisconsin border. We budgeted for a rental car (you don’t need a license to ride the subway, so we hardly had driver’s licenses, much less a car of our own). We tried to find a free dog-sitter for Zooey—with no success. We threw away the perishables in our fridge. Then we called all the exonerated folks in the Mid-Atlantic and Midwest who had agreed to meet with us and started scheduling interviews.

To keep our itinerary straight, we typed everything up—complete with complicated driving directions down labyrinthine country roads that included notes like “If you pass the Dairy Queen beyond the river trestle, turn around—you’ve gone too far.” When we walked out our front door two weeks later, with our backpacks and our bottled water and, yes, the dog, that typed-out itinerary was all we had to lean on. We were going places we’d never gone, to meet people we’d never met, to hear stories we’d never heard. We hoped those directions were good ones.

 

Our first scheduled interview was with a guy named Neil Ferber. He didn’t live too far away—just outside Philly—so we knew we’d arrive at his house after only a few hours on the road. Erik, ever the well-mannered Minnesotan, had offered to bring breakfast over to Neil’s from a nearby Denny’s (which, we’d been told, if we passed it, we’d know we’d gone too far). Neil seemed to think that us bringing him breakfast was kind of weird, though, and said don’t worry about the food, just come on by.

It was a sunny summer morning in eastern Pennsylvania. We spent most of the time in the car double-checking to make sure we still had our itinerary, fighting the dog off the gearshift and back into the backseat, and reviewing the many, many questions we’d written down to ask Neil.

Erik had packed extra batteries, tapes, videotapes, paper towels, vitamins, a copy of Crime and Punishment, a secret stash of comic books, dried fruit, legal pads, and a RadioShack car charger into an old wooden fruit crate and dubbed it the portable office. On the side of the crate was a sticker that depicted a 1920s farmer gazing proudly out above a fruited plain. Erik made some Grapes of Wrath reference regarding the sticker and then went off on one of his associative tangents, suggesting that maybe there was some poetic parallel there—you know, embarking on a cross-country search for freedom and all—and sarcastically suggested maybe we could explore that when we wrote the book about our trip. Then we both dissolved in peals of laughter. That notion was completely absurd: we’d be lucky if our closest friends were willing to listen to our stories when we got back.

 

A few weeks earlier, just after Allan had given us our election-night deadline, we’d realized that neither of us had the foggiest idea how to conduct an interview. We called up Leslie Garis (the writer who, with her husband, Arthur, had been dragged along on our first date by Erik) and begged her to let us take her out to lunch and pick her brain. The first thing Leslie told us about interviewing was to keep a jar in our kitchen that we’d fill up with hundreds of questions. We might not use any of them, she said, but it was important to think them up, and to know they were there. We took Leslie’s advice, except instead of putting the questions in a jar, we wrote them down in Jessica’s journal.

So, in the car on the way to Philly, we sat with the notebook spread open and attempted to memorize every one of the over two hundred questions we’d thought up. Tell us about your case. Did you dream in prison? What food did you miss most when you were inside? When did you first know you were going in? When did you first know you were getting out? Who told you? What was that like? Who helped you? Who got in your way? Did you have friends in prison? Enemies? Describe a typical morning. And on and on and on. We figured that if we could remember every single question we’d thought of, nobody would be able to figure out that we had absolutely no clue what we were doing.

We didn’t know what to expect from Neil. We’d been unable to find much press about his case, so we knew little about his story, beyond that it involved a frame-up that seemed to have something to do with some higher-ups in Philadelphia politics. We’d spoken to him on the phone and knew he had a classic Philly accent and was gregarious, a big talker, but beyond that he was enigmatic. When we asked about the background of his case, he said, “We can get into alla that when you guys show up.” Okay.

One of the few things we did know about Neil was that he was one of the only exonerated death row inmates in the country who’d received any remuneration. It is an almost incomprehensibly unfair fact that, in most states, when innocent people are freed from death row, they receive no compensation from the state that wrongfully convicted them. They are almost always set outside the prison doors with nothing more than a bus ticket home—if that—and expected to start over from scratch, after years with no income or job history. Can you imagine going to a job interview and explaining a twenty-year gap in your work history? Even if you’re cleared and released, you still have to check that little box that most of us pass over, the one that asks, “Have you ever been convicted of a felony?” There’s no extra sheet provided to write out an explanation, no paper clip to attach an article to that job application, no space for a statement from your lawyers. Even if your conviction was wrong, in the eyes of prospective employers you’re marked for life.

But despite this, most states are not financially obligated in any way to the innocent people that they convict. Further, in most places, exonerated people are forbidden by law to sue the state. And even in the few states where exonerated people can bring suit against the government, most often they are required to prove malice: that the prosecution intentionally took action for malicious reasons, a difficult proposition given that intentions are conveniently subjective things that tend to exist only inside people’s heads.

But Neil’s case was different. There was evidence to indicate that Philadelphia higher-ups may intentionally have obscured the facts in Neil’s case, and when a newly released Neil brought a lawsuit against the city of Philadelphia, he was awarded a $4.5 million settlement by a jury. When the city appealed the decision, Judge John Herron reportedly said that he was forced to overturn the jury verdict because of technical changes in state liability laws. In his ruling, Judge Herron nonetheless said that he believed Neil’s case was a “Kafkaesque nightmare…the so-called justice system of a totalitarian state,” and that police involved in the case had “tampered with identification evidence and misled judicial officers.” Judge Herron, according to the Philadelphia Inquirer, also “sent clear signals that Ferber could seek redress in federal court.” Soon after that ruling, the city entered into negotiations with Neil. In the deal that resulted from those negotiations, the city admitted no official wrongdoing, but Neil was awarded a substantial settlement.

So, that Neil lived in a quiet suburban neighborhood was no surprise to us, nor was his nice split-level house on a cul-de-sac. We thought that might be a Corvette under the car cover in the driveway, but after three and a half years in prison for a crime he didn’t commit, hey, he deserved an indulgence or two.

We put the car in park, cracked the window for the dog, wedged the portable office from the trunk, squeezed each other’s hands, and rang the doorbell. The large oak door swung open to reveal Neil, around five feet five, a slimmer Joe Pesci look-alike with slicked-back hair, wearing slippers. He grinned at us and said to come on in. He sat us down in his carpeted living room and offered us something to drink. We said yes just so we could have a moment to fumble with our tape recorders with nobody around to witness our technological ineptitude. By the time Neil came back with orange juice, we’d set up our full-size tape recorder and two mini tape recorders—all courtesy of RadioShack—on the coffee table and attached our borrowed camcorder to its broken tripod with duct tape. Pretty securely. We hoped.

As soon as we pressed RECORD and Neil started talking, we realized that Leslie hadn’t been kidding when she said we wouldn’t actually use the two hundred questions we’d thought up. Our valiant attempts at memorization in the car served no actual purpose beyond soothing our nerves. Questions like What foods did you miss in prison? and What did you dream about? had little significance next to the incredible things that started coming out of Neil’s mouth.

In 1981, Neil told us, he was a furniture salesman in northeast Philadelphia who was going through a divorce. He had some shady friends who he says probably had mob ties, but he didn’t know it for a fact; Neil himself was not involved with organized crime and had no known enemies. In May of that year, Neil was arrested out of the blue for the murder of Greek mobster Chelsais “Steve” Bouras and his dinner guest, Jeanette Curro, who were shot one evening while dining at the Meletis Restaurant in South Philadelphia. Neil had an ironclad alibi, he told us—he was at a party all the way across town the entire night; as Neil told us, partygoers testified to this, including several who had no previous relationship to Neil and thus were neutral witnesses. Further, eyewitnesses to Bouras’s and Curro’s murders described a reddish blond gunman, big and stocky, weighing about two hundred pounds. Neil is wiry, even slight, and had dark, buzz-cut hair at the time. The prosecution, Neil told us, used his social acquaintanceship with low-level mob figures to create suspicion against him at trial, despite Neil’s alibi, his total lack of resemblance to the actual killer, and a lack of physical evidence associating him with the crime in any way.

The prosecution also introduced as evidence the testimony of Gerald Jordan, a former cellmate of Neil’s at the Philadelphia Detention Center. Gerald Jordan, Neil told us, had spent much of his adult life in jail for petty crimes. In Neil’s first trial, Jordan told the jury that Neil had confessed in jail to being one of two gunmen who shot Bouras and Curro. Largely as a result of this testimony, Neil was convicted and sentenced to death. Gerald Jordan later recanted; Neil told us that he’d heard that, in exchange for his testimony, Jordan had been allowed by police to leave jail and spend a (loosely) supervised evening at the house of his girlfriend, with whom he allegedly had sex. Neil told us that it was his understanding that he was wrongly pursued in part because the South Philly police department and judiciary may have been tainted with all manner of alliances. After Neil was freed and reached a settlement with the city, the real gunman was never pursued.

Sprinkled in with this extraordinary story were even more extraordinary details you’d never find in any newspaper—for example, that Neil was so confident that his innocence would eventually come to light that he had suntan lotion brought into the prison and sun-bathed in the yard so he’d look good when he got out. That he was making plans to go to Aruba from prison, just to keep his outlook positive. Also, Neil told us, in an active effort to preserve his sanity in solitary confinement, “I usedta rearrange furniture from my store in my mind; I’d rearrange furniture in my house; I’d put some math problems down on paper and try and solve it. I came outta there like Einstein.”

Sitting on Neil’s beige couches, listening to him talk, it hit us both—really for the first time—that making this play would be possible. Because not only did Neil have an incredible story, he was also an incredible character. All the details—his accent, the cadences of his sentences, the metaphors he used, how he used to get mad at the other inmates blaring hip-hop on their radios so he’d blast country western just to piss them off even though he hated country music almost as much as he hated rap—made his story memorable in a way that no newspaper article could ever convey. They made him human. And because we work in theater, as soon as we saw him as human in all the details, we could imagine him as a character. We could see an actor playing Neil, adopting his mannerisms, finding his voice (in the first readings of the play, that actor would turn out to be Steve Buscemi). And once we could see that, we could see the first tiny fragment of a play.

Other exonerated folks we’d meet that summer would break our hearts, make us reconsider our assumptions in about 5 billion different ways, educate us philosophically, scare us, reassure us, wake us up. Neil’s gift to us, in all his particularities, was to show us that we could do what we had set out to do—we could bring these stories to the stage.

After a few hours, the interview wound down. We’d hardly looked at each other the whole time we’d been in Neil’s living room; we were both so blown away by his personality and his story that we knew if we caught each other’s eyes, we’d be overcome with the desire to communicate further. We said our thank-yous to Neil, pressed STOP on all the tape recorders, and continued to avoid eye contact with each other. Erik asked Neil what kind of car was under the cover in the driveway; Neil grinned like a proud father and said we could have a look on the way out. He walked us outside to show us the car, which did indeed turn out to be a gorgeous white Corvette.

As we left the air-conditioned cool of Neil’s foyer, we were hit with a blast of thick, hot air. While we’d been interviewing Neil, the cool suburban morning had turned to afternoon, and the temperature had risen about fifteen degrees. Zooey was in the car. She was panting far too hard, scrambling all over the backseat; she looked like she was dying. Erik appreciated the Corvette really quickly while Jessica, playing into a sexist stereotype for the dog’s sake, feigned polite disinterest in automobiles and ran around our rental car to let Zooey out the other side. After Erik spent a few moments with the Corvette, we said our good-byes with Neil, he went inside, and we set to work rehydrating our poor, overheated, lonely dog. She drank all three liters of bottled water we’d brought and demanded that we keep the air-conditioning cranked up full blast practically all the way to Ohio.

 

We had eight hours to make it to our next interview, just outside Columbus, Ohio. Dale Johnston, the man we were supposed to meet, graciously kept the next morning open for us, too, just in case we got stuck in traffic. Good thing. We drove for hours and hours and hours, hardly seeming to get any closer to the state line. Erik, having three years later experienced this phenomenon repeatedly, graciously calls it “Jessica mileage,” explaining that Jessica’s positive outlook on the world also extends to her interpretation of maps, and that any long car trip will always take at least two hours longer than Jessica says it will. Jessica counters that Pennsylvania is just a really big state. Either way, Pennsylvania was taking a very long time.

We spent most of the drive with our laptop and cell phones plugged into the charger attached to the car’s cigarette lighter, tangled up in wires, working. We had three interviews firmly scheduled for this trip—Neil, Dale Johnston, and Gary Gauger in Illinois—and several other potential interviews, people who had agreed to meet with us but who’d been unreachable when we called them back for scheduling. The closest of those, Randall Dale Adams, was in Ohio, and we were hoping to meet with him the next day. (Randall’s case was the subject of the acclaimed and chilling Errol Morris documentary The Thin Blue Line; we’d both been familiar with his case long before we hatched the idea for the play, so we especially wanted to meet with him.) We were also still trying to set up meetings with a man in Chicago named Perry Cobb, as well as with a former high-school principal in Pennsylvania named Jay Smith, whom we were hoping to meet on our way back. We’d sent a packet to another guy in Chicago named Delbert Tibbs, but he didn’t have a phone, so our expectations were low. There was an outside chance we’d be able to meet Rolando Cruz, recently exonerated in Illinois, though we hadn’t spoken with him yet. And “Jessica mileage” remained in effect, so we also had to reach Dale Johnston and take him up on his offer to reschedule for the next morning. One of us drove while the other sat in the passenger seat, leaving and checking messages endlessly. And keeping Zooey off the gearshift.

We knew we were nearing Ohio when the mountains flattened out and we began to notice intensely worded antiabortion flyers tacked to all the telephone poles. We looked at each other, feeling our first real twinges of culture shock. Philly was one thing. So were the misty, uninhabited mountains of rural Pennsylvania. And we could handle foraging for something vegetarian (Jessica having successfully converted Erik the month before) amongst the McDonald’s and gas-station convenience stores. But now for the first time we weren’t driving through a city or suburbs or a rural area where we were pretty much alone—but instead through a place full of people who thought very differently from us and didn’t much like New Yorkers.

Of course we’d both spent time in places where the prevailing opinions were different from ours. We’d both traveled a lot; we left our little island frequently. But this time felt different, and as we drove through the concrete-and-dried-grass towns of eastern Ohio, we tried to figure out why. We finally realized that when we’d traveled outside our sphere in the past, we’d always been comfortable being outsiders. That’s the normal mode of traveling—you leave your home to go somewhere unfamiliar, and you’re different from the people there, and you mostly stay out of their world and they stay out of yours, and everyone keeps a respectful distance that enables them to coexist.
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