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“Professor Dershowitz is one of the most influential civil libertarians of our time. He is also renowned and respected for his brave contrarian perspectives. This book’s advocacy for vaccine mandates is essential reading for all, regardless of your political leanings.”


—Dean Hashimoto, MD, oversees the Workplace Health and Wellness division at Mass General Brigham and is the author of The Case for Masks.


“In an era in which many arguments sound like ‘I’m right, you’re evil,’ legal scholar Alan Dershowitz makes his case without demonizing or dehumanizing those with whom he disagrees. Regardless of what you think about government vaccine mandates, this is the only way to engage in a truly liberal conversation.”


—Pamela Paresky, PhD, author of A Year of Kindness


“The advent of the coronavirus pandemic has faced our society with more difficult questions, and more controversy, than arose during earlier pandemics and epidemics. Opposition to vaccination has arisen within political, religious, and even scientific circles. Alan Dershowitz has tapped into his wide experience as a constitutional scholar and public advocate in order to analyze the issues fairly, often ingeniously. He comes down on the side of compulsory vaccination, (with exceptions as a last resort), but he does so in a manner that should convince even the most diehard skeptic.”


—Harvey A. Silverglate, civil liberties and criminal defense lawyer and author of Three Felonies a Day: How the Feds Target the Innocent


“Vaccines protect the individual and the community from infectious diseases. Vaccines can decrease transmission in the community and prevent the overburdening of the healthcare systems (e.g., taking up ICU beds). Vaccine mandates have played a major role in minimizing the burden of many infectious diseases. This book provides strong support for vaccine mandates in protecting communities, particularly from a legal point of view.”


—Kathryn Edwards, Walter Orenstein, David Stephens, authors of The Covid-19 Vaccine Guide
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Introduction:


The Libertarian Case for Vaccine Mandates
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A. A Libertarian Approach Derived from John Stuart Mill


As a lifelong civil libertarian, I generally oppose the government telling individuals what they can and cannot do with and to their own bodies. That is why I have always favored a woman’s right to choose abortion, a man and woman’s right to have sex and marry anyone they choose, and every adult’s right to refuse medical treatment that will help only that person.1 My views derive from those of John Stuart Mill who brilliantly set out the formula that most civil libertarians have followed for the last century and a half.


That principle is, that the sole end for which mankind are warranted, individually or collectively, in interfering with the liberty of action of any of their number, is self-protection. That the only purpose for which power can be rightfully exercised over any member of a civilized community, against his will is to prevent harm to others. His own good, physical or moral, is not a sufficient warrant. He cannot rightfully be compelled to do or forbear because it will be better for him to do so, because it will make him happier, because, in the opinions of others, to do so would be wise, or even right. These are good reasons for remonstrating with him, or reasoning with him, or persuading him, or entreating him, but not for compelling him, or visiting him with any evil in case he do otherwise. To justify that, the conduct from which it is desired to deter him, must be calculated to produce evil to someone else. The only part of the conduct of anyone, for which he is amenable to society, is that which concerns others. In the part which merely concerns himself, his independence is, of right, absolute. Over himself, over his own body and mind, the individual is sovereign.2


A folksier way of putting Mill’s doctrine is to say that your right to swing your fist ends at the tip of my nose.


B. Analysis by Hypotheticals


A useful methodology for determining how this libertarian approach impacts the COVID vaccine is to begin with hypothetical situations that represented theoretical extremes, and then to apply them to actual situations that are likely to occur in the real world. Law professors and philosophers have employed this “Socratic Method” for generations, as I did during my 50 years of teaching at Harvard Law School. (It is less in vogue today, because it is deemed by some to be too confrontational as a teaching method. I disagree.)


So, here are the two polar extreme hypotheticals. The first posits a vaccine that cures cancer with 100 percent certainty and with no risks or side effects, I would urge everybody to take it. I would want the government to make it available free. I would support incentives to encourage such medical treatment. I might even limit insurance and other benefits to those who refuse to take it. But I would not allow the government to compel any competent adult to take a vaccine that prevents a non-contagious disease from killing only individuals who decline to take it. They have the right to make decisions—even foolish ones— regarding their own bodies, lives, and health.3 As I put it in the context of smoking cigarettes: everyone has the right to inhale into their own lungs, but not to exhale into mine.


The second hypothetical is imagining a risk-free vaccine that in addition to helping the individual who received it, was also 100 percent effective in preventing the spread of a highly contagious and deadly disease to others (even those who were vaccinated and took additional precautions). I would support a governmental decision, arrived at democratically, that required everyone (with limited medical exceptions) to be vaccinated.


To take this second hypothetical a step further, what if there were a vaccine that did nothing to help the person receiving it, but was 100 percent effective in preventing the spread to others? I think I would favor compulsion, as long as the vaccine was relatively risk free and the disease was fatal or extremely dangerous to others. The human papillomavirus (HPV) vaccine, which prevents serious disease in women, but less so in men, raises the question whether men should be compelled or pressured to take it, because a vaccinated male sex partner reduces the risk to a vaccinated female sex partner.4


The above hypothetical situations represent theoretical paradigms that never actually exist in the real world. They are designed to set out the parameters of a real debate about the actual situations we face in the messy world where perfection and absolutes are merely aspirations—like the constitutional goal of forming “a more perfect union.” The only thing perfect in our inherently flawed world is the perfect fool who fails to understand that the perfect is the enemy of the good, even in “The best of all possible worlds,” as Voltaire’s Dr. Pangloss described his pollyannaishly fictional universe. The world of medicine, and especially when it involves new and ever-changing variants of a highly contagious and sometimes lethal virus, is never going to be perfect. It will always require decisions balancing safety against liberty to be made on imperfect, uncertain, and constantly improving information, research, and conclusions.


C. Applying Mill to Real-World COVID


How then would Mill’s doctrine—or any other sensible philosophical doctrine—apply to the impact of COVID, vaccines, and other responses to contagious diseases that require compromises with individual autonomy, based on the kind of information we now have, and are likely to get? First it is important to remember that our Constitution does not follow any particular school of philosophy.


As Justice Oliver Wendel Holmes once observed: “The 14th Amendment does not enact Mr. Herbert Spencer’s social statics.” (Spencer was an influential political philosopher of that age who espoused social Darwinism, in which Holmes himself believed.) Nor does the Constitution enact the principles of John Stuart Mill (in which I believe). But our Constitution does reflect the need to balance appropriately the police powers of the state against the rights of the individual, and Mill’s principles have informed judicial, legislative and executive efforts to strike that balance.


With these principles—civil libertarian, Constitutional, and commonsensical—in mind, this short book will consider how to apply them to the current debate about COVID vaccine and other related mandates.


We must begin with the recognition that current COVID vaccines are, unlike my two hypotheticals, far from perfect either in preventing illness or death among those vaccinated (though it is quite effective in that regard) or in preventing its spread to others (though it seems less directly effective in that regard, but indirectly effective by reducing the number and viral load of those infected). Moreover, our knowledge regarding the varying strains of COVID is not only imperfect, it is constantly changing, as the disease itself morphs and poses new challenges to scientists, doctors, philosophers, judges, and citizens. In Chapter 1, I summarize the current research on the relevant issues.


In law as in life itself, we are almost always playing catch up. Government officials, and those who advise them, must make difficult, often life and death, decisions based on probabilities and uncertainties. And research has shown that most people, even very smart ones, are not very good at making probabilistic decisions based on uncertain and everchanging realities.5 False positives and false negatives often plague efforts to make uncertain predictions. As Yogi Berra aptly put it: “Predictions are hard to make, especially about the future.” But they are also necessary to make when we confront an unpredictable pandemic and unpredictable responses to it. It is also necessary to decide whether in given context false positives are preferable to false negatives or vice versa.6


D. Calibrated Steps


In the context of COVID vaccinations, governments can take, and have taken, several calibrated steps along the road from voluntary to compelled vaccinations.7


The first step, which most thoughtful people would not oppose, is to make the vaccine as widely available and as inexpensive as possible, so that everybody who chooses to take it can have access to its benefits. It should also make widely accessible the most accurate information about the benefits and risks of the vaccine, along with honest disclaimers about the uncertainty of the available information.8 Almost every country in the world today has taken, or has made efforts to take, this important first step. Because it is largely a question of resources, it has still not been achieved in some parts of the world, and even in some parts of the United States, but it is not particularly controversial and should be encouraged.


The second step, which is controversial, is not to actually compel the vaccine, but to condition access to certain venues on proof of vaccination. This is, of course, a form or degree of de facto compulsion, because access to some of these venues are essential to other rights and needs, such as travel, employment, education, worship, etc. But it still accords the objector the right to maintain his bodily integrity, even if that right is conditioned and costly. It is likely that the courts will uphold reasonable rules regulating access to some venues based on vaccination status.9


Closely related to this step is the need for documentary proof of vaccination—which some call “vaccination passports.” If access to certain venues is conditioned on vaccination, it follows that proof of vaccination—some documentation—may be required. Some critics compare such documentation to “show me your papers,” which they say epitomized repressive regimes. A few absurdly compare it to Nazi Germany and the Holocaust.10 But post 9/11, documentation has been required by virtually all countries for travel, entering many buildings, voting and other aspects of daily life. I believe the courts will uphold requirements for documentary proof of vaccination to venues that are permitted to condition access on vaccination. Some on the right oppose documentation for vaccination but would require it for voting, while some on the left oppose it for voting but would require it for vaccination. Hypocrisy and inconsistency abound in our toxically divisive culture.


The third and also somewhat controversial step is to compel certain individuals to be vaccinated. These may include members of the armed forces, prisoners, and others. If there were a mandatory draft, this would mean that those drafted would have no choice, just as prisoners have no choice. Today, of course, there is no draft, so a person in the armed forces has the option of not joining or leaving in order to avoid mandatory vaccination.


There is historic precedent for requiring members of the armed forces to be inoculated. Indeed, the precedent goes back to the American Revolution when General George Washington required all of his troops to be inoculated against smallpox, despite the reality that the inoculation available in the 18th century was primitive, not totally effective, and considerably more dangerous than current vaccines. This is what George Washington wrote to John Hancock during the Revolutionary War:


Finding the smallpox to be spreading much and fearing that no precaution can prevent it from running through the whole of our army, I have determined that troops shall be inoculated. This expedient may be attended with some inconveniences and some disadvantages, but yet I trust in its consequences will have the happiest effects. Necessity not only authorizes but seems to require the measure, for should the disorder infect the army in the natural way and rage with its virulence we should have more to dread from it than from the sword of the enemy.


The rules have always been different for armed forces, and the Washington letter cannot serve as a precedent for civilians though it is informative on the role of necessity in rulemaking.


The fourth and most controversial step would be for the government to mandate vaccination for all citizens who are medically able to be vaccinated without undue risk. It might also exempt religious objectors, though the Constitution probably does not compel such an exemption. There is no direct Supreme Court precedent on the constitutionality of compelled vaccination against COVID, but a 1905 decision authorized a fine for those who refused to be vaccinated against smallpox.11 Much has changed, both constitutionally and medically, since 1905. Moreover, COVID and its variants are different than smallpox, polio, and other past epidemics. I will explain why it is likely, however, that the courts would uphold the power of government to compel vaccinations (with some exceptions) when deemed necessary to stem the spread of a highly contagious and often lethal virus. Current court cases authorizing restrictions on unvaccinated students, employees, and others point in that direction,12 but much will depend on the scientific data at the time the cases come before the courts.


I will be discussing each of these calibrated steps in subsequent pages. Because any intrusion on the bodily autonomy of an individual is a compromise with his or her absolute freedom of bodily integrity, I will argue that the government should try the least intrusive measures first and only get to the most intrusive measures if absolutely necessary. Though I do not accept the oft-quoted mantra that “necessity knows no law,” I do agree that the law often does, and should take the needs of the day into account in interpreting constitutional and statutory provisions. As Justice Robert Jackson once aptly put it: “The Constitution is not a suicide pact.” But neither is it an invitation to denial of liberty. Experience has taught us that governments—even democracies—expand and abuse emergency powers and maintain them even after the emergency has abated.13 We must be on guard against this phenomenon. In the words of Benjamin Franklin: “Those who would give up essential liberty to purchase a little temporary safety, deserve neither liberty nor safety.”


E. In a Democracy, Who Decides?


One of the major questions in any democracy is which institutions or officials get to make the critical, controversial, and often nuanced decisions that require a balance between the safety of society and the liberty of the individual.


Among the components of any jurisprudence are the mechanisms for making the kinds of balancing decisions that will inevitably be required; the checks and balances in any such mechanisms; a recognition that errors will inevitably be made; principles for weighing the costs of different types of errors in different contexts (false positives, false negatives); methods for allocating burdens of going forward and burdens of proof; default rules in situations of equipoise; consideration of absolute (or relatively absolute) prohibitions on, or requirements of certain actions; efforts to integrate new jurisprudential rules into the traditional jurisprudence; processes for evaluation, reevaluation, and change of rules; theories of human action, of sanctions and of the value of life, security, and liberty; the inevitability of unintended consequences, unanticipated events, and unknown elements.


Under our constitutional system of separation of powers and checks and balances, decisions are allocated among the three branches of government. That is true as a matter of constitutional law. But as a matter of public policy, the allocation of responsibility must include medical professionals, scientific experts, and others whose input should inform the three branches of government. Moreover, administrative agencies have largely assumed the role of a fourth branch since the New Deal. I will discuss these issues of allocation of authority as well in the pages to come.


The COVID crisis came upon us so suddenly and unpredictably that many important decisions, generally allocated to the legislative branch, were made, on an emergency basis, by the executive branch—by the President, governors, mayors, administrators, police chiefs, and others whose usual role is to enforce the law made by the legislative branch. But legislative action is far slower and more cumbersome than executive action, which can be taken quickly by a single official. The mandatory closing of businesses, places of worship, entertainment centers, and other venues were ordered by executive, not direct legislative authority. Masking and distancing rules were put in place by governors and mayors. Rent, eviction, and loan moratoria were mandated and extended without explicit legislative authorization. So, too, with some rules regarding vaccinations.


In some instances, these actions had been implicitly delegated to these executives by prior legislation. Sometimes the executives simply issued orders without express legislative authorization. Sometimes they acted in defiance of constitutional limitations. For example, President Biden extended the eviction moratorium without legislative authorization with the express knowledge that his action might later be ruled unconstitutional, because he deemed it necessary on humanitarian grounds.14 The Supreme Court has suggested that rent moratoriums—whether authorized by executive or legislative rules—may face constitutional challenges.15


In some instances, the legislatures have delegated broad authority to executives to take needed actions during sudden emergencies. In other instances, executives acted on their own without such explicit delegation, claiming “inherent” executive authority during emergencies.16 These claims are currently being challenged in courts.


On September 9, 2021, President Biden ordered roughly two-thirds of the American workforce to be vaccinated as a condition of their employment. He acted through a series of executive orders and federal rules, but without express legislative authority to punish those (with some exceptions) who do not get vaccinated within seventy-five days. This “emergency” executive action will surely be challenged in court.


F. A Non-Partisan Approach


My analysis in this book will be based on my civil liberties and constitutional perspectives. It will be non-partisan, in the sense that it is not calculated to reflect the views of any political party or faction. It is a shameful reflection of our dangerously divisive age, that even a pandemic and the responses to it divide us along partisan and ideological lines: in general—and with many exceptions—Republicans and conservatives are more skeptical than Democrats and liberals about vaccines, masks, distancing, and other such measures.17 Extremists on both sides of the political spectrum are also more skeptical than centrists. There are racial, religious, and ethnic divisions as well.18


Under my non-partisan, civil liberties, and constitutional perspective, much turns on facts and science: if a vaccine significantly reduces the threat of spreading a serious and potentially deadly disease without significant risks to those taking the vaccine, the case for governmental compulsion grows stronger. If a vaccine only reduces the risk and seriousness of COVID to the vaccinated person but does little to prevent the spread or seriousness to others, the case is weaker. Because we are inevitably dealing in matters of degree—what constitutes “significantly” in the context of reducing or creating risks?—judgment calls will be necessary. Ben Franklin was correct when he talked about not sacrificing “essential liberty” for “a little temporary safety.” But what about sacrificing non-essential liberties for a lot of safety? The question of who ultimately gets to make these calls, and who decides what criteria should be employed in making them, are central to any democracy based on the rule of law.


These judgment calls will not be value free. They will inevitably involve—whether consciously or unconsciously— ideological, political, religious, and other biases. Decisions will have to be made about how to act in the face of uncertainty: will there be a presumption in favor of safety or of liberty when the two come into conflict? History suggests that the courts will show considerable deference to legislative and executive decisions that prioritize safety over liberty during a real emergency. I tried to summarize our historical experience in a study I did back in 1971 that focused on executive suspensions of constitutional rights during emergencies:


What then could we reasonably expect from our courts if any American president during a period of dire emergency were once again to suspend important constitutional safeguards? Our past experiences suggest the following outline: The courts—especially the Supreme Court—will generally not interfere with the executive’s handling of a genuine emergency while it still exists. They will employ every technique of judicial avoidance at their disposal to postpone decision until the crisis has passed. (Indeed, though thousands of persons have been unlawfully confined during our various periods of declared emergency, I am aware of no case where the Supreme Court has ever actually ordered anyone’s release while the emergency was still in existence.) The likely exceptions to this rule of judicial postponement will be cases of clear abuse where no real emergency can be said to exist, and cases in which delay would result in irrevocable loss of rights such as those involving the death penalty. Once the emergency has passed, the courts will generally not approve further punishment; they will order the release of all those sentenced to imprisonment or death in violation of ordinary constitutional safeguards. But they will not entertain damage suits for illegal confinement ordered during the course of the emergency.


But our historical experience—even when tempered by recent developments such as 9/11 and our response to it— ought to teach us that we cannot place our entire reliance upon judges to vindicate our liberties in the midst of a national crisis. Learned Hand recognized this when he said: “Liberty lies in the hearts of men and women; when it dies there, no constitution, no law, no court can save it.” But just how deeply is liberty ingrained in the hearts of American men and women? Can we rely on their “eternal vigilance” to resist suspension of fundamental safeguards during periods of crisis? Our historical experience in this respect is disappointing.


G. Masks, Distancing, and Closures


Vaccine mandates are the central focus of this book, because the stakes are highest when government seeks to intrude into decisions involving bodily autonomy and heath. Policies with regard to vaccination may involve issues of life and death. Wearing masks, social distancing, restrictions on businesses, religious, political and other gatherings also raise important issues of liberty, constitutionality, democratic governance, and public policy. Even if less critical than vaccination, they, too warrant serious considerations and will be discussed in the pages to come.


H. The “Least Worse” Solutions


Just as there are no perfect vaccines, there are no perfect solutions to the array of difficult issues raised by this terrible pandemic.19 In this book, I strive for the best, or perhaps the least worse solutions to dilemmas for which there may not be any perfect or even very good response. Perhaps we will be able to do better as the evidence improves and as we learn more—if we are willing to admit our past errors.20


As Judge Learned Hand wisely admonished: “The spirt of liberty is the spirit that is not too sure it is right.” Today’s zealots are “too sure” they are always right.


Because of the deep divisiveness of our nation even regarding the pandemic, none of my proposed solutions will be without controversy. Some will generate anger.21


Few critics will admit they could be mistaken. My goal is to stimulate reasoned discussion and debate, rather than sound bites, bumper-sticker or knee-jerk responses. Unfortunately, we live in an age of recrimination rather than reflection, cursing not compromise, shouting instead of researching, ideology before science, doctrine not data, identity politics over merit, cancellation replacing consideration, nastiness not nuance, rigidity instead of flexibility. The age of enlightenment promised reason over dogma. As Thomas Jefferson wrote in his final substantive letter before his death:


May [The Declaration of Independence] be to the world, what I believe it will be, (to some parts sooner to others later, but finally to all,) the signal of arousing men to burst the chains under which monkish ignorance and superstition had persuaded them to bind themselves, and to assume the blessings and security of self-government. That form which we have substituted, restores the free right to the unbound exercise of reason and freedom of opinion. All eyes are opened, or opening, to the rights of man. The general spread of the light of science has already laid open to every view the palpable truth, that the mass of mankind has not been born with saddles on their backs, nor a favored few booted and spurred, ready to ride them legitimately, by the grace of God. These are grounds of hope for others. For ourselves, let the annual return of the day forever refresh our recollections of these rights, and an undiminished devotion to them.” Quoted in Alan Dershowitz, Finding Jefferson (2008).
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