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Affirmative action is back in the headlines and promises to be one of the most divisive issues in American politics as we head toward the twenty-first century. In Naked Racial Preference, distinguished philosopher Carl Cohen makes a careful, thought-provoking argument against the set of race-related policies now known loosely as “affirmative action.” He examines landmark court cases from the past twenty years that have addressed racial quotas and goals, admission to law and medical schools, employment, and set-asides — including the recent Adarand case. After weighing the arguments in support of race-based preferences, Cohen concludes that such preferences are nearly always unlawful. Moreover, he argues, race-based preferences are immoral, because they harm the institutions that use them and actually hurt the people and groups that they are designed to help. Cohen’s treatment of this critical public policy issue never degenerates into a polemic. Rather, it is an elegant and balanced analysis that goes to the heart of how we define American justice and our national character.






[image: e9781461704218_i0002.jpg]







Copyright © 1995 by Madison Books

 


All rights reserved.

No part of this book may be reproduced in any form or by any electronic or mechanical means, including information storage and retrieval systems, without written permission from the publisher, except by a reviewer who may quote passages in a review.

 


Published by Madison Books 
4720 Boston Way 
Lanham, Maryland 20706

 


3 Henrietta Street 
London WC2E 8LU, England

 


Distributed by National Book Network

 


Chapter 1, “Race and the Constitution,” is reprinted from The Nation 220, no. 5 (February 8, 1975) with permission Chapter 2, “Who Are Equals?” is reprinted from National Forum: The Phi Kappa Phi Journal 58, no. 1 (Winter 1978) by permission of the publishers; copyright Carl Cohen. Chapter 3, “Equality, Diversity, and Good Faith,” is reprinted with permission of Wayne Law Review 26, no. 4 (July 1980). Chapter 4, “Why Racial Preference Is Illegal and Immoral,” is reprinted with permission from Commentary 67, no. 6 (June 1979). Chapter 5, “Justice Debased: The Weber Decision,” is reprinted with permission from Commentary 68, no. 3 (September 1979). Chapter 6, “Naked Racial Preference,” is reprinted with permission from Commentary 81, no. 3 (March 1986).

 


Library of Congress Cataloging-in-Publication Data

 


Naked racial preference / Carl Cohen. p. cm.

Includes bibliographical references.

1. Race discrimination — United States. 2. Discrimination in education — United States. 3. Affirmative action programs — United States. 4. United States — Race relations. 5. Afro-Americans — Civil rights — Government policy. I. Title. E185.615C637 1995 305.8’00973 — dc20 95–7426 CIP

9781461704218

 


[image: e9781461704218_i0003.jpg] The paper used in this publication meets the minimum requirements of American National Standard for Information Sciences — Permanence of Paper for Printed Library Materials, ANSI Z39.48–1964.

Manufactured in the United States of America.





Principal Cases





	DeFunis v. Odegaard
	416 U.S. 312 (1974)



	Regents of the University of California v. Bakke
	438 U.S. 265 (1978)



	United Steelworkers of America v. Weber
	443 U.S. 193 (1979)



	Fullilove v. Klutznick
	448 U.S. 448 (1979)



	Firefighters Local Union #1784 v. Stotts
	467 U.S. 561 (1984)



	Wygant v. Jackson Board of Education
	476 U.S. 267 (1986)



	City of Richmond v. J.A. Croson Co.
	488 U.S. 469 (1989)



	Metro Broadcasting, Inc. v. FCC
	497 U.S. 547 (1990)



	Maryland Troopers Association v. Evans
	993 F.2d 1072 (4th Cir. 1993)









Prologue

What Is Affirmative Action?

In the middle decades of the twentieth century American society turned away from its history of racial and ethnic discrimination. That turn was not sharp, and is still far from complete. It began in earnest with the civil rights movement in the years following World War II; the first great triumph came with the Supreme Court decision in Brown v. Board of Education (1954) ordering an end to public school segregation. There followed a series of cases in which the deliberately preferential treatment of whites in public institutions was held unconstitutional. With the passage of the Civil Rights Act of 1964 a moral watershed was reached. Discrimination on the basis of race, nationality, or other like categories was forbidden for both public and private institutions, in most settings. Preference (in employment, in public accommodations, in college admissions, and so on) given to anyone simply “because of such individual’s race, color, religion, sex, or national origin” became then and remains still, in our country, a violation of federal law.

Compliance did not come quickly. Defiant discriminatory treatment forced blacks and others to seek redress in federal courts. Recalcitrant parties were repeatedly ordered to cease to engage in discriminatory conduct. Federal agencies through their regulations, and the president by Executive Order, condemned every form of racial discrimination. Still it persisted.

Angered and exasperated, the courts were obliged to intervene more deeply. Striking down deliberate discrimination was not enough. They came eventually to order the deliberate eradication of practices that, although apparently innocuous, sustained entrenched patterns of racial preference. Admissions practices in colleges and universities that were superficially neutral but had historically discouraged the enrollment of racial minorities; recruitment practices in industry that had the effect of racial discrimination in hiring even though on the surface they made no mention of race; methods of voter registration that were superficially fair but had been designed to discourage the registration of minorities; membership practices in trade unions and promotion practices in police and fire departments that effectively excluded blacks and others — all these were to stop. The habits and devices, subtle and unsubtle, maintained by thoughtless oversight or by insidious design that had arisen to sustain preference for one race over another were at last to be rooted out. These steps, required to bring preference to an end, were given the generic name “affirmative action.”

Affirmative action so conceived was a right and honorable response to deeply embedded problems. Putting an end to discrimination would involve more than ceasing to do deliberately evil things; action must be taken, Affirmative action, to change the institutional environment in which racial discrimination had flourished. And that is precisely the spirit in which that phrase was used when it was introduced in the Civil Rights Act. When a court has found some practice to be unlawful discrimination, that court (the law said) may enjoin it, and may also “order such affirmative action as may be appropriate.” The original object of affirmative action was the elimination of all preference by race.

But this original aim was soon diametrically transformed. The goods of society were plainly not being enjoyed proportionately by racial and ethnic groups; the lack of racial balance, it was argued, must everywhere be due to some residual, covert discrimination. If affirmative action in the original sense did not solve the problem, stronger medicine was needed. To overcome the deep-seated evil (it was argued) only the redistribution of the goods themselves — jobs, promotions, admissions, and the like — would do the trick. Treating applicants equally, applying a single standard to all in judging promise or performance, did not achieve the outcomes hoped for. Therefore, to make racially proportional distributions a reality, new preferences, deliberate racial preferences this time favoring the minorities formerly oppressed, were widely introduced.

These new preferential devices were also called “affirmative action” with an irony that was not intended. Programs that specified the ways in which opportunities for persons of different races were not to be equal were defended under the banner of equal opportunity. “Goals” were established for the number of blacks, Hispanics, American Indians, and so on, to be enrolled, hired, or promoted. Administrative failures to meet the established goals were heavily penalized by censure, or by superiors fearing censure, as they are still. Prudent administrators (who themselves had little to lose from the racial favoritism given) made certain that ethnic goals were met, or nearly met, and to this end they did whatever was needed. The demand for fairness in the process of hiring, or admission, was replaced by the demand for results in the form of numbers proving racial proportionality. Racial “quotas” were everywhere denied, while everywhere in practice “goals” functioned exactly like quotas, openly or surreptitiously. Accounts of minority hiring and admissions came to be pervaded by dishonesty; decent people with decent motives lied to themselves, and told themselves that the lie was justified by the results sought. Justice having been defined as a proportional outcome antecedently determined, affirmative action was transformed into machinery designed to yield that outcome. And that is what it is still.

The phrase “affirmative action” has lost the flavor of fairness that was its birthright. It no longer signifies fair treatment, and the application of a single standard to all, but the reverse of these. Affirmative action has come to mean the programs and devices used to insure certain results, results specified by the counting of minority members. The phrase is now a widely accepted euphemism for institutionalized favoritism.

Affirmative action has thus been turned completely on its head. What was once the name for the active pursuit of equal treatment regardless of race has become the name for instruments designed to give deliberate preference on the basis of race.

Racial preference breeds resentment, anger, and eventually (in this country) litigation. The Civil Rights Act forbidding racial preference was invoked by those disadvantaged, but defenders of preference contested the meaning of its words. The Constitutional guarantee of equality under the law was also invoked with anguish, but often, in the lower courts, without success. Losing parties appealed their cases; some appeals eventually reached the U.S. Supreme Court.

The most important of these Supreme Court battles over racial preference gave rise to the essays in this book. The first great test of racial preference (DeFunis, 1974) is examined in part A; the decision governing racial preference in college admissions (Bakke, 1978) is examined in part B; the tortured arguments pertaining to racial preference in employment (Weber, 1979) are examined in part C; racial preference in the public schools, leading to a landmark formulation of the standard for judgment (Wygant, 1986) is examined in part D. In part E the most recent major cases are reviewed, analyzing the continuing controversy through 1994.

The preferential programs at issue in these cases, or programs very much like them, remain largely in place today — in law and medical schools, in undergraduate colleges, in private industry, and in government policy. Indeed, the number of institutions in which racially preferential affirmative action is practiced has multiplied. Details and numbers change — but the schemes for preference described in these essays may be readily replaced with schemes currently in force and equally preferential. Administrators have become more adroit in obscuring what they do, advocates more subtle in describing double standards so as to make them palatable. But the preferential spirit of affirmative action has been retained, even reinforced. Every observant citizen of this country knows well that preference flatly based upon race, nationality, and sex is now widespread.

The object of the essays in this book was and is to marshal the arguments against racial preference, to explain in detail why racial preference is both wrong and bad. Put shortly, preference is wrong because it is a violation of fundamental moral principles, a violation of the U. S. Constitution, and a violation of the civil rights laws of the United States. It is bad because it does serious injury to all concerned. It corrupts the colleges and the companies that employ it, and it fosters the resentments and hostilities that now tear our society apart. Perhaps worst of all, racial preference does direct and serious harm to the very minorities it was designed to assist. However honorable the character of those who support it, preference by race is morally indefensible and socially counterproductive.

Race relations in our country continue to deteriorate. The practices examined in these essays, because they contribute directly to that deterioration, must concern us now more painfully than ever. The issues argued here will continue to confront us so long as race — any race — is used as the ground for advantage in employment or competitive admission, or in distributing public goods. We must thoughtfully reconsider the wisdom of our present widespread practice of naked racial discrimination.





A

Racial Preference in Law School Admissions

DeFunis v. Odegaard

The first great battle over preferential affirmative action ended in a draw. The law school at the University of Washington had set aside 16 percent of the places in its entering classes exclusively for members of racial or ethnic minorities: Philippine-Americans, Chicano-Americans, black Americans, and American Indians. All applicants were screened and categorized by race. Minority applicants were then admitted to the law school using standards much lower than the admission standards applied to whites.

While this affirmative action program was in force, a white applicant with a fine record, Marco DeFunis, was rejected by the law school in two successive years. Convinced that he (or some other white applicants in very similar circumstances) would surely have been admitted had his skin been of a different color, he sued the university for admission, claiming that he had been deprived of his constitutional right to the equal protection of the laws.

DeFunis won in the lower court; the university was ordered to admit him, and did so. But they appealed, and he lost in the highest Washington court; this order was stayed, however, while DeFunis appealed his case to the Supreme Court of the United States. When argument was finally heard before that court the university agreed that DeFunis, by this time nearing the end of his third year in law school, would be permitted to graduate whatever the legal outcome. Finding no remaining issue between the parties, the Supreme Court held the case moota

Justice William Douglas, the leading liberal justice on the Court at that time, wrote a strong dissent. He argued at length that the issues were not moot, and that the Court ought to have addressed straightforwardly the constitutional questions presented by deliberate racial preference. As a committed civil libertarian, Douglas was plainly angered by the race-based inequality of treatment given by the university. “The equal protection clause commands the elimination of racial barriers,” he wrote in that dissent, “not their creation in order to satisfy our theory as to how society ought to be organized.” Had the DeFunis case been dealt with on its merits then, and had Douglas’s views prevailed, the subsequent history of affirmative action in America might have been very different.

The case in support of racially preferential admissions was made, as forcefully and as sympathetically as has ever been done, by the Washington Supreme Court in upholding this law school’s preferential devices. The intellectual and legal foundations of that argument, its thoughtfulness and its good spirit, are illuminated in the essay below in order to confront that argument squarely and to show why, even with the best of intentions, it cannot succeed under our Constitution. A detailed restatement of the position shared by the law school and the Washington Supreme Court is therefore given first. The attack follows.

Although the U.S. Supreme Court held this case moot, it did then issue what amounted to an invitation to others to return with like grievances that were not moot. By the time such cases came before them once again, however, Justice Douglas had left the Court, and racially preferential admissions had become widely ensconced in professional schools. The particulars of the admissions system devised at the University of Washington have been changed over the years, of course. But its most fundamental feature — giving preference in admission by race — remains in force in law schools across the country. Some of the predictions made by Justice Douglas and others in the discussion of DeFunis, regarding the consequences of such preference, have been all too painfully realized. Some of the arguments presented briefly in this essay are pursued at greater length in connection with other cases, in essays appearing later in this book.





1

Race and the Constitutionb

All persons, without regard to race or religion or national origin, are equal before the law. The equal protection of the laws, expressly guaranteed by the U.S. Constitution, seems the plainest and most comprehensive requirement of justice. No sophistication is needed to appreciate its force; the common conviction that categories like race have no bearing upon the just application of law is dramatized by the blindfold that the Goddess of Justice wears while balancing her scales.

That conviction was made concretely applicable by the Supreme Court in 1954, in Brown v. Board of Education, condemning the “separate but equal” treatment of the races. It reached its apogee in the Civil Rights Act of 1964, condemning discrimination “because of race, color, religion, sex, or national origin” in virtually every public sphere. Splendid. Or is it? The answer given sometimes appears to depend upon whose ox is gored.

The ideal of blindfolded equal treatment, as applied to racial groups, encounters competing principles of compensatory justice. It is all very well to laud equality before the law; but when generations, or centuries, of discrimination and outright oppression based on race or ethnic origins have left minority groups in conditions of distressingly marked disadvantage, even-handed treatment cannot yield equal results. Affirmative action in pursuit of just outcomes, deliberate efforts to compensate for past wrongs, must be undertaken.

Affirmative action has many species. The arguments for and against one or another of these species are many and tangled. My aim in what follows is to explore a single slice of these controversies: the preferential admission of members of minority groups to programs in higher education. The issues raised in it are delicate and important; they will certainly recur.

Using the case of DeFunis v. Odegaard,1, 2 I propose to examine the central arguments upon which resolution of these issues will probably depend. That eventual resolution will come through judicial interpretation of constitutional principle. In giving concrete meaning to venerable principles, the courts — ultimately the Supreme Court — decide not simply what our Constitution requires but what it ought to be understood to require. In many matters, courts give clear moral guidance; judicial reasoning functions as moral reasoning.

In March 1973, the Supreme Court of Washington decided in favor of the University of Washington (Charles Odegaard then president) against Marco DeFunis, a white, male applicant to the university’s Law School, who claimed that the system of admissions applied by that school, incorporating deliberate preference for members of minority groups, and resulting in his rejection, had denied him the equal protection of the laws. A lower court that had supported DeFunis was reversed; but its order obliging the university to admit him had remained in effect during the three years of ensuing litigation. It was DeFunis’s impending graduation from that law school in the spring of 1974 that gave grounds for the ultimate holding by the U.S. Supreme Court that the case was moot.

DeFunis’s central contention was that the admitting procedures of the University of Washington Law School (hereafter, the Law School) applied a double standard — one measure for minority group members, another for the rest — in such a way as to violate that clause of the Fourteenth Amendment of the U.S. Constitution which guarantees to all persons “the equal protection of the laws.” It was reasonable, he argued, for the Law School to make admissions judgments among competing applicants based upon evidence of many different sorts — academic and nonacademic, numerical and nonnumerical — so long as that evidence was relevant to the program of study to which admission was sought. It was not reasonable or lawful, he claimed, for the measures used, whatever they were, to be applied in a systematically differential way to certain sets of persons for no other reason than that such persons were (or were not) members of racial or ethnic minority groups. The University of Washington did not dispute the fact that it gave preferential treatment to such groups in the fierce competition for the relatively few law school slots available each year. But such preference, based on race or national origin, DeFunis contended, is precisely what the equal protection of the laws precludes absolutely.

DeFunis lost, in a decision of the Supreme Court of Washington that stands as the most cogent and persuasive defense of preferential admissions extant. I propose to reconstruct the argument of that decision, to construct the most solid and plausible counterarguments, and to explain why one side of the argument fails.

The facts about DeFunis’s application and rejection were not in dispute, and may be summarized briefly. A Washington resident, his academic performance as an undergraduate was very good (junior-senior grade-point average of 3.71 of a possible 4.0), and his performance on the Law School Admission Test (LSAT) placed him in the top 7 percent nationally. His overall credentials, academic and personal, were outstanding. He was nevertheless denied admission to the Washington Law School in 1970 and in 1971.

During those years the Law School used an affirmative action admissions system under which minority applicants were considered separately from all others. The university aimed at a “proportionate representation” of minority students, and therefore affirmative action applicants needed to compete only against each other for the 16 percent of the seats that had been set aside for them. The standard for the admission of minority applicants was admittedly much lower than that for DeFunis and other regular applicants. Among the minority admissions (one judge later reported): “were some whose college grades and aptitude scores were so low that, had they not been minority students, their applications would have been summarily denied.”3

Had there been no system of preferential admission it is probable, but not certain, that DeFunis, high on the waiting list, would have been admitted. It is certain that, had there been no such system, some of the white applicants with fine records who were rejected would have been admitted. DeFunis was a young man with superior abilities and an excellent record. Some of the minority admissions were, all agree, of uncertain ability and mediocre record. There lies the nub of the complaint. Because of the preference given to some on the basis of race or ethnicity, others (in circumstances like those of DeFunis) were denied admission on the basis of their race or ethnicity.4

The complaint is plausible but problematic. This was obviously not a case of racial discrimination in the historical exploitative mold. If there was racial discrimination here, its evident and honorable objective was not to maintain inequality but to overcome an inequality that had become deeply rooted. The Law School had devised a deliberately compensatory instrument, honestly aimed at justice over the long run. Of course, long-term justice was sought with equal fervor by DeFunis and his defenders, who did not deny the historical facts of racial oppression or contest the need for some compensatory action. The two sides concurred in calling for affirmative action, positive steps aimed at uprooting a long-ensconced pattern of racial injustice.

In pursuit of this objective, what instruments are constitutionally permissible? That is the key question here. The controversy is not between good guys and bad guys, but between sophisticated parties who differ about what, in the effort to achieve a pressing and difficult end, we may rightly use as means.

The Supreme Court of Washington (hereafter, the court) dealt sensitively with this question. Its argument went to the heart of the matter and developed, in three steps, a powerful defense of the Law School. These steps take the form of answers to the following three questions:



	Are classifications on the basis of race, for purposes of school admission and the like, per se, unconstitutional? Does “the equal protection of the laws” require that an admissions committee be “colorblind”? If the answer were yes, the matter would be settled. But if race can, under some circumstances, be considered as one factor in an admissions policy, there are further questions to resolve.

	Suppose that consideration of race is under some circumstances permissible. What standard must then be applied to determine whether, in a particular instance, the racial classification used is constitutional?

	Suppose that consideration of race is under some circumstances permissible, and that the standard of its constitutional application is known. Has the Law School in the DeFunis case met that standard in its policy and practice?



To the first of these questions the court’s answer, carefully argued, was no. Consideration of race is not, always and in itself, unconstitutional. The equal protection clause of the Fourteenth Amendment plainly prohibits the operation of racially segregated public schools. Racial segregation, the Supreme Court held in Brown v. Board of Education, 5 stigmatizes the minority group and injures its members in ways not easily (if ever) undone. It is not constitutionally permissible. But, said the Washington court in 1973, the Brown decision does not warrant the conclusion that all racial classifications are, per se, unconstitutional. The leading principle in Brown was that racial classifications are unconstitutional when they are invidious, when they stigmatize a racial group with a stamp of inferiority. But a preferential admissions policy like that of the Washington Law School does not stigmatize the minority and is not invidious because its aim is not to separate the races but to bring them together.

The Brown case does not settle the matter. Even if, by that decision, only invidious racial classifications are ruled out, it remains to ask whether there are any contexts in which noninvidious racial classifications are ruled in. There are, said the court. The U.S. Supreme Court has held that there are circumstances in which doing justice demands not that we ignore race, but that we carefully attend to it. When, for example, a school board, charged with the responsibility of designing and implementing policy, proposes to eliminate a long-standing pattern of racial discrimination with a “freedom-of-choice” enrollment plan that does not work, that board will be compelled to come forward with a better scheme that does take steps adequate to abolish its past racially segregated system. “The burden on a school board today is to come forward with a plan that promises realistically to work, and promises realistically to work now.”6

To fulfill such responsibilities, said the Supreme Court in a subsequent case, school authorities need not be “colorblind” when the consideration of race is essential to produce an appropriately mixed student body. “Awareness of the racial composition of the whole school system is likely to be a useful starting point in shaping a remedy to correct past constitutional violations.... Just as the race of students must be considered in determining whether a constitutional violation has occurred, so also must race be considered in formulating a remedy.”7

Such decisions led the Washington court to conclude, in DeFunis, that the preferential admissions policy of the Law School, aimed at insuring a “reasonable representation” of minority persons in the student body, was not invidious. The Constitution, said the court, “is color conscious to prevent the perpetuation of discrimination and to undo the effects of past segregation.”8 The first question was thus answered: in some cases, the court concluded, racial classification is constitutionally permissible.

The second question concerns the standard to be applied to identify such cases. Racial classifications are manifestly suspect. What is the test for their proper use, where it is alleged that they have a proper use? The normal test of a questionable classification is whether that classification “is reasonably related to a legitimate public purpose.” But where race is the basis of the classification the court concluded that a much heavier burden of justification must be imposed. The U.S. Supreme Court has been very firm on this point: “at the very least, the Equal Protection Clause demands that racial classifications ... be subjected to ‘the most rigid scrutiny.’”9 The Washington court, seeking to obey that injunction with care, set this standard for the constitutionality of racial classifications: “The burden is upon the Law School to show that its consideration of race in admitting students is necessary to the accomplishment of a compelling state interest.”

The third question is whether the Law School’s preferential admission system had met this standard. This, in turn, raised two subordinate questions:



	1. Are the interests of the state here compelling? The court’s answer: Yes. The underrepresentation of minorities in law schools, and hence in the legal profession, is gross. Considering this imbalance — and in view of the tax support of this Law School by all, including minority groups, on an equal basis — the court held that the elimination of racial imbalance in public legal education is indeed compelling.



One possible objection to this conclusion is the claim that the need could be compelling only where the pattern of discrimination was de jure, the deliberate result of institutional practice — but that in the instant case the pattern was no more than de facto, the product of historical circumstances. This objection is ruled out by the court, reasoning that, whatever the cause of past racial discrimination in this sphere, the state has an “overriding interest” in eradicating its continuing effects. That interest is not reduced an iota because, in the past, a particular institution may have been neutral in the matter. We look to the remedy of social evil, said the court in effect, not to the apportionment of blame. Had the admissions policy in question been ordered by some court, the past behavior of the institution would be relevant in determining what plan of desegregation is justifiably enforced. But the Washington plan was not the outcome of such an order; it was developed voluntarily by the Law School as part of its autonomous effort to correct a historic injustice. At issue here, the court emphasized, is not whether the preferential admissions policy under examination is required, but only whether it is permissible.

The court concludes that “the shortage of minority attorneys — and, consequently, of minority prosecutors, judges and public officials — does constitute an undeniably compelling state interest.”


	2. Is the consideration of race, in admitting students, necessary for the accomplishment of this end? The court’s answer: Yes. The evil to be corrected is the racial imbalance in the Law School student body. That imbalance can be put right only, the court affirms, by actually providing legal education to the minority groups previously denied it.



It is commonly argued that the proper way to do this is to improve elementary and secondary education for minority students to the point that equal representation of minorities in professional schools may be secured through direct competition with nonminority students, on the basis of the same criteria. But, at least to date, this simply has not worked. It is 1974, two decades since the Brown decision; the time for racial balance is now. Since the court concludes that the preferential admissions policy is the only one that “promises realistically to work now,” no policy that is less restrictive will adequately serve the compelling governmental interest at stake.

The argument of the Washington Supreme Court is thus complete: “We conclude that defendants have shown the necessity of the racial classification herein to the accomplishment of an overriding state interest, and have thus sustained the heavy burden imposed upon them under the equal protection provision of the Fourteenth Amendment.”

That decision could have gone the other way. A minority of the Washington Supreme Court, led by its chief justice, expressed dissenting judgment firmly. Justice William Douglas of the U.S. Supreme Court (concurring with Justices Brennan, Marshall, and White that the case was not moot) separately attacked the Law School’s efforts to effect proportional representation based on race or ethnicity. But a full response to the Washington court, developed with careful attention to the logic of its argument, has not been given. I try now to supply that want.

Each of the three steps of that argument must be questioned. Preferential treatment for some racial or ethnic groups is what the words of the U.S. Constitution, given their plainest meaning, seem to prohibit. A great burden clearly falls upon those who defend such preference. If the chain constructed by the court to carry that burden breaks at any link, the case falls. In fact, upon careful scrutiny — and in spite of the most laudable aims of the Law School and the court — not one, but all three of the links in their argument crumble.

First. Are classifications on the basis of race, for purposes of law school admission and the like, per se, unconstitutional? The correct answer is yes. Indeed, the Fourteenth Amendment was deliberately formulated to prohibit precisely such classifications. The Constitution is and always must be, in that sense, colorblind. It cannot be, from time to time and at the discretion of certain agencies or administrators, color conscious in order to become colorblind at some future date. The principle that a person’s race is simply not relevant in the application of the laws is a treasured one. If we are prepared to sacrifice that principle now and then, in an attempt to achieve some very pressing and very honorable objective, we will have given up its force as constitutional principle. No doubt intentions here are of the best, but so also are the intentions of those who would from time to time sacrifice other constitutional principles for the attainment of other very worthy ends. The enforcement of justice, the redistribution of wealth, the very protection of the nation, might all be more conveniently, more efficiently, even more effectively accomplished if, from time to time, we winked at the Constitution and did what, as we will be told with honest fervor, is of absolutely overriding importance. In this way is the congressional authority to declare war conveniently ignored; in this way is the constitutional protection of our persons, houses, papers, and effects from unreasonable search and seizure effectively (of course only “temporarily”) bypassed. In this way, in sum, constitutional government, fragile network of principles that it is, comes apart.

But, some will reply, those other objectives — national security, protection against crime, etc. — are only claimed to be compelling; racial justice, so long deliberately denied, really is so. Of course. And every person and every group has, at some time, objectives that are, to its complete and profound conviction, so utterly compelling that nothing must be allowed to stand in the way of their accomplishment.10 But every such party must yield in turn to the restrictions of constitutional government; if those in authority do not enforce these restrictions, the Constitution is but paper. A constitution, ideally, is not an expression of particular social ends; rather, it identifies very general common purposes and lays down principles according to which the many specific ends of the body politic may be decided upon and pursued. Its most critical provisions will be those which absolutely preclude certain means. Thus, to say that a protection afforded citizens is “constitutional” is at least to affirm that it will be respected, come what may. The specific constitutional provision that each citizen is entitled to equal protection of the laws is assurance that, no matter how vital the government alleges its interest to be, or how laudable the objective of those who would temporarily suspend that principle, it will stand. The highest obligation to respect the guarantee of equal protection is owed by public institutions and government agencies. 11

Preferential admission systems present instances of this sometimes agonizing tension between important ends and impermissible means. Hence the persuasiveness of the argument on both sides. In facing dilemmas of this kind, long experience has taught the supremacy of the procedural principle. With societies, as with individuals, the use of means in themselves corrupt tends to corrupt the user, and to infect the result. So it is with wiretapping, with censorship, with torture. So it is with discriminatory preference by racial grouping for racial balance.

But this is racial classification, the court insisted, not racial discrimination. The latter is indeed ruled out, said they, but the former is not; Brown and other powerful precedents forbid invidious racial classification, not all racial classification. This misses the central point — the sharpest bite of Brown and like cases — that in the distribution of benefits under the laws all racial classifications are necessarily invidious. Invidious distinctions are those tending to excite ill will, or envy, those likely to be viewed as unfair — and that is what racial classifications are likely to do and be when used as instrument for the apportionment of goods or opportunities.

Perhaps the court would respond: “Some such invidiousness is difficult to deny, but our main point is that the racial classifications condemned by Brown and succeeding cases are those that stigmatize one of the groups distinguished, stamping it with inferiority.” The change of phrase provides no rescue. To stigmatize is to brand, or label, generally with disgrace — and that is exactly what is done by racial classification in this context. Indeed, put to the service of preferential admissions such classification is doubly stigmatizing. It marks one racial group as formally to be handicapped, its members burdened specifically by virtue of race; for the majority applicant (as formerly for the minority) earned personal qualifications will not be enough. Persons in the other racial category are to be officially treated as though unable to compete for the good in question on an equal basis; by physical characteristic the minority applicant is marked as in need of special help. On both sides morale is subverted, accomplishments clouded. On the one side all carry the handicap, regardless of their past deeds or capacity to bear it; on the other, all are received with the supposition of inferiority, regardless of their personal attainments or hatred of condescension. For all, the stigmata are visually prominent and permanent.12

I conclude that the first and fundamental step of the court’s argument in defense of preferential admissions cannot be justly taken. Racial classifications, in the application of the laws, or in the distribution of benefits under the laws, are always invidious, always stigmatizing. That is why they are, per se, unconstitutional.

How account, then, for the great school desegregation cases, Green and Swann, in which the U.S. Supreme Court recognized the need to attend to race for the sake of justice? That the Washington court was most uncomfortable with its first premise, and troubled by the self-imposed obligation to defend it, is evident in its discussion of these cases. Badly needing some illustration of the reasonable use of race, but having only these as possible analogies, the court made much of them, while carefully avoiding all mention of the fundamental difference between the remedies approved in them, and the policy at issue in DeFunis. It is true that in these school cases the courts attend to race and racial mix. But it is not true that such attention involves, or permits, the classification by race to determine the apportionment of benefits, which is what preferential admission entails. The very reverse, in fact: the desegregation cases have as their main thrust absolute equality of treatment, equality of benefit under the law. Clearly, if that equality has been systematically denied by a school board or other agency through the segregation of races, effective remedy must look to the desegregation of races, and that was done. But no racial classification for the application of laws is there even entertained. Indeed, it is just the use of such classification that, through such cases, we are having now to undo. To use the need of that sort of remedy as a justification for the introduction of another disorder of the very kind that remedy was designed to cure is reasoning both convoluted and dangerous. 13

Those who say, with the first Justice Harlan, “Our Constitution is colorblind, and neither knows nor tolerates classes among citizens” do not suppose that the courts may not attend to the special character of past wrongs done. Rather, the principle they are emphasizing is cautionary: in all circumstances courts must scrupulously avoid and prohibit the use of a person’s race as, in itself, a qualification (or a disqualification) for anything that persons of another race are, for that racial reason disqualified (or qualified) for. The critical distinction between attention to race in the enforcement of equal treatment, and the use of race in the fashioning of unequal treatment, was blurred by the Washington court, but only by straining.

Furthermore, even in the school desegregation cases in which a deliberate racial injustice is identified for which specific remedy is sought, the attention to racial mix in providing that remedy is very delicately supervised by the courts. There is all the difference in the world between a specific remedy thus controlled (as in Swann14) and a general license to professional schools, or universities, or other institutions to ignore the constitutional prohibition of racial discrimination, and to engage in “reasonable” discriminatory activity to correct the effects of past social injustice as they consider such measures needful or convenient. To permit such practice is to abandon constitutional principle entirely.

Preferential admission procedures certainly do result in the discriminatory apportionment of benefits on the basis of race or ethnicity. When any resource is in short supply, and some by virtue of their race are given more of it, others by virtue of their race get less. If that resource be seats in a law school, procedures that assure preference to certain racial groups in allotting those seats necessarily produce a correlative denial of access to those not in the preferred categories. This plain consequence must not be overlooked. Whether the numbers be fixed or flexible; whether “quotas” be established and called “benign,” whether they be measured by percentages or absolute quantities; whether the objective be “reasonable proportionality” or “appropriate representation” — the setting of benefit floors for some groups in this context inescapably entails benefit ceilings for other groups.

By fuzzing the numbers and softening the names, some manage to hide this conclusion from themselves. The majority of the Washington court, to its credit, did not do that. Although eager to minimize the discriminatory character of the instrument, it recognized candidly the inevitable result. It wrote: “The Minority admissions policy is certainly not benign with respect to non-minority students who are displaced by it.”15 Preference by race is malign; its malignity has no clearer or more fitting name than racism. Widespread in American universities, this well-meant racism will indeed be found, upon reflection, to deny the equal protection of the laws.

Second. Suppose (what I do not grant) that the court was correct in its first step; suppose that racial classifications are in some cases constitutional, and that the school desegregation cases are illustrations of the exceptional cases. Still, to determine whether any specific uses of racial classification are constitutional, some standard for judgment is required. Recognizing that racial categories are always suspect, the Washington court concluded that any user of a racial classification in admissions is under an obligation to show “that its consideration of race in admitting students is necessary to the accomplishment of a compelling state interest.”

Would this be the correct test? My answer is no. Although rightly higher than the normal standard (that of being reasonably related to a legitimate public purpose), the court’s standard is not high enough. In addition to the need for the classification, and the compelling character of the interests served by it, “the individual interests affected by the classification” (in the words of the U.S. Supreme Court) must be considered. Where the basis for the classification is known to be “inherently suspect,” and the individual interest affected is a fundamental constitutional right, the standard for review must be, said the highest Court, “exacting.”16

To pass an exacting test a racial classification must not have the consequence of penalizing any person simply by virtue of his race. The importance of this restriction cannot be overemphasized. If it be argued that racial categories are in some contexts relevant to the application of the laws; if the school desegregation cases discussed above are viewed (incorrectly, I submit) as examples in which the just distribution of benefit relies upon racial classification, it is at least certain that such classification is not used in those cases to the prejudice of anyone. No person, under those decisions, gets less than another because of his or her race. That, we rightly sense, is a critical factor in any consideration of a racial classification. Whenever individuals are penalized solely because they manifest some adventitious characteristic wholly out of their control — their skin color, their national origin, or the like — the unfairness arouses strong indignation. Our viscera do not mislead us in this; such uses of race must be forbidden.

If racial classifications are ever to be used, I conclude, they must pass a more protective test than that invoked by the court. The user of any racial classification must show that consideration of race is necessary to the accomplishment of a compelling state interest, and that such consideration does not result in adverse consequence to any person simply because of that person’s race or ethnic membership. Now it has been demonstrated that one result of preferential policies is to deny to some persons, simply because of their race, what they in every other respect deserve and would receive were they of the preferred skin color. It is therefore manifest that on this more protective standard no policy of preferential admission by race is acceptable.

Third. Suppose the first and second steps of the court’s argument were correct: that racial classifications are sometimes permissible, and that when they are it need be shown only that they are necessary for the accomplishment of a compelling state interest. Would a preferential admissions policy on the Washington Law School model pass that test? No, it would not.

What are the interests to be served by the policy, and which of them are compelling? Three separate interests were identified by the university; and they have differing values.

The first is a general interest in the integration of law schools and the legal profession. Unless and until minorities have a fair and genuinely equal opportunity to prepare for the bar, they cannot function properly in many critical roles — that of judge or prosecutor, as well as attorney — to which the law schools give the only entry. And it is obviously unjust for any racial group to be denied opportunity to serve in those roles. Moreover, as the court pointed out, in this society lawyers have a specially important role in policy making because of their relatively high level of service in legislatures and other public bodies. The public policy that is molded in these bodies needs the input of the minorities universally concerned — for the sake of minorities and majorities alike. The social role of attorneys is such that their understanding of the needs and views of all slices of society is an important general concern.

Racial integration is indeed a deep and powerful interest. It is not, however, an interest compelling in the sense that, to serve it, any steps are justified. Integration does not, as an objective, justify discrimination believed useful in its achievement. Lawyers, judges, and prosecutors of all colors and ethnic identities we do need; but we cannot afford to pay for improvement on that front by basing professional qualifications partly on skin color. A community is not justified in advancing its own general health by denying to some of its members constitutional protections that apply to all. Because the classification of persons by irrelevant physical properties is so generally odious, the courts are explicit in demanding that the interests served by such classification be literally compelling, overriding. Grave though the need for integration is, overriding in the sense required by the judicial test proposed it is not.

A second general interest urged by the advocates of preferential admissions policies is the achievement of numerical proportionality among the races in the legal (and other) professions. Much different from integration, this is a conception of racial balance which measures justice by counting numbers of minority group members in the professions or professional schools, and then finds any result unsatisfactory that does not manifest “reasonable proportionality” or “appropriate representation.”

On two levels it is clear that racial proportionality is not a compelling need. Numerical proportionality of races in the professions is commonly defended on the ground that without it the interests of minority groups cannot be properly served. Surely this belief is mistaken if it incorporates the conviction that only black lawyers can serve black clients adequately, that Indians, when sick, are treated properly only by Indian physicians, or that white defendants cannot be fairly tried before black judges. The insistence that proper and conscientious fulfillment of professional function is dependent upon sameness of race or heritage between client and practitioner is not only destructive but incorrect. The record of professional services completely transcending differences of race, religion, and national origin is long and honorable.

“We agree [the rejoinder might begin] that much professional service crosses racial lines; but as a practical matter it cannot be denied that, without racial balance in the professional corps, it has proved impossible for racial minorities to obtain professional services in the quantity and quality needed.” That answer is misleading. It is true that the legal and health needs of minority groups have not been adequately met, but it is far from clear that the remedy for that lies in racial proportionality. Differences in professional services are most closely tied to economic considerations, within as well as between races; proportionality does not even speak to that fundamental problem. Moreover, to defend forced proportionality on the basis of the professional needs of the minority is to assume, tacitly, that minority group lawyers will, in fact, devote themselves to ethnically exclusive practice. This may be true for some, but to expect that black professionals will practice only in the black community, or Mexican-Americans only in the Mexican-American community, is mistaken and unfair. The parochialism implicit in that expectation exerts heavy and unfair pressure upon minority professionals.

“Well then, [the rejoinder might continue] is there not a residual need felt by minority group members for lawyers (and doctors, etc.) of the same race or cultural heritage who are sensitive to their special attitudes and circumstances, share their ethnic spirit, and who alone can make them comfortable?” See where this argument takes us. If comfort, in this sense, really is good ground for official preference on the basis of race, it would be entirely appropriate for firms with chiefly minority clientele to discriminate openly against applicants from the ethnic majority in their hiring practices. “Our clients cannot be comfortable with white attorneys,” they may say, “and good professional service to our clients requires their psychological confidence. That confidence is possible only with community of heritage.” Racism is a two-way street. Depend upon it, this argument, so long used to justify racial discrimination against minority professionals, will be accepted with satisfaction by bigots on all sides.

Arguments of this kind for racial proportionality — some advanced even by the Washington court — mistakenly suppose a unity and distinctness of interest shared by all and only the members of a racial category. They assume that the diversity among whites, or among blacks, or among Philippine-Americans, or whatever, is wholly submerged, outweighed by racial identification, and that therefore the professional needs of persons of a given race will be fully met only by one of the same race. With decent purpose we are urged to think with our blood.

More deeply, the call for proportionality is inspired by a strange vision of ideal society — one that is pervaded by ethnic identification. According to that ideal the numerical proportionality of races is a measure of distributive justice in virtually every sphere of social life. In schools, courts, professions, in business and in recreation, in all public and in much private activity attention to race is encouraged, even obliged. For some this ideal offers a promise of homogeneity that proves captivating; inferences now commonly drawn from it verge upon the absurd. It has been suggested, for example, that a legislature or a jury that does not manifest proportionality of race (or sex, or age) is without legitimate authority. Calls for appropriate numerical representation by various ethnic groups — Italian-Americans, Catholic Americans, even homosexual Americans — have already been heard. It is realistic to expect many more, because once this principle for the distribution of benefits appears operative each group is under some pressure to stake an early claim. The pressure is greater when it cannot be known on what principles the cake will be cut, so that restraint by any group may result in an apportionment on some continuum taking no account of that group whatever. There is no limit to the variety of categories (racial, national, sexual, etc.) from which such demands may arise. Nor is there limit to the variety of public contexts to which such demands may be applied. All this is no longer speculation.

How seriously are such claims to be taken? That depends upon how seriously the premise of ethnic proportionality as ideal is received.17 Its universal applicability will hardly be allowed. Yet it will be difficult to accept the ideal in some contexts while denying it in others that are strictly analogous. It will be difficult to defend the ideal in support of the claims of some ethnic groups while rejecting the coordinate claims of other groups.

The ideal of thorough ethnic proportionality, although impractical and tortuous, may be honestly pursued by some. Others, however inconsistently, may invoke it for some groups or some spheres, but not for other groups or spheres. Still others will reject the ideal. It is at least certain, I conclude, that the realization of such an ideal is not a compelling social need.18

There is a third general interest that the advocates of racially preferential policies aim to advance: compensation. That wrongful injuries done earlier be compensated for now, to the extent possible, is part of the demands of justice. The form of that compensation no general principles can determine. Much depends upon the nature and gravity of the injury, and upon the circumstances at the time compensation is undertaken. To say that compensation for a past injury is required now is to call for an immediate process of tangible redress, suitable in form and substance. But that cannot tell us what precisely is to be done. Compensation is not a particular, describable end, like integration; it is at once more pressing and less measurable, an aim of justice.

This compensatory interest is compelling, but no scheme of racial or ethnic preference can be necessary to serve it. Compensation being a form of redress, it is justifiable only as a response to specific wrongs done to specific persons. Preferential admissions policies, by giving favor to all members of certain racial or ethnic groups, cannot be appropriate remedies for the wrongs in question.

Specific past injuries may justify specific present efforts to make up for what was wrongly done. In that spirit it is fair that those who have suffered wrongful economic disadvantage, or wrongful denial of opportunity, now be assisted with affirmative action to help redress those wrongs. Thus in deciding upon admissions to professional schools it may be quite reasonable to take into consideration some past injuries — e.g., whether schooling appropriate to ability had been denied a particular applicant, whether the economic need to work while in school had resulted in another applicant’s lessened performance there, etc. Concrete assistance to those so disadvantaged, special efforts to recruit such applicants for professional courses and to retain such students by supplying special needs having root in that earlier maltreatment, offend no reasonable sense of justice.

Response in this compensatory spirit, however, cannot be tied to race or ethnicity; a compensatory remedy must be devised with a view to the injuries suffered by particular applicants, whatever their surname or color. Of each individually it may be asked: Is there, in this case, a history of wrongfully imposed disadvantage so grave as to justify special treatment now?

Advocates of preferential systems are likely to contend, in response, that the injury suffered by many is inextricably bound up with race, and hence the remedy must be so as well. That point, powerful in some contexts, is misapplied here. In the public schools of North Carolina, where the task was that of desegregating large numbers of equally qualified students already enrolled in the system who had long been sorted by race, a racially attentive remedy was in order. There are no considerations of this kind that could justify a remedy that is, as in DeFunis, intrinsically prejudicial. However ugly past uses of race have been, constitutional rights are now enjoyed by citizens entirely without regard to race. Hence no deprivation of such individual rights, based on race alone, may be tolerated. The equal protection clause is a safeguard not for groups of persons but for every citizen singly.

On this point the language of the U.S. Supreme Court in an earlier case is definitive: “The rights created by the first section of the Fourteenth Amendment are, by its terms, guaranteed to the individual. The rights established are personal rights.... Equal protection of the laws is not achieved through indiscriminate imposition of inequalities.”19

The tacit supposition that rights are possessed by racial groups has caused much unfortunate confusion. But the formulation of the Fourteenth Amendment, recognizing rights as pertaining only to individuals, is exact on this matter. No state shall “deny to any person within its jurisdiction the equal protection of the laws.” Any single individual, denied some benefit to which he or she is otherwise entitled, on the ground of some classification by race or ethnic origin, will have had rights under that clause infringed. The social interest in compensating other persons who are members of other groups which have, in general, been very cruelly treated in the past, gives no justification for deliberate discrimination against this individual now. 20

Many among our ethnic minorities have suffered grievous disadvantage simply because they were black or brown or yellow. But the degree of disadvantage suffered, and even the fact of it, varies from case to case. Some have suffered no more than many nonminority persons who have unjustly experienced severe economic hardship or family catastrophe. Since every early adversity cannot be weighed in the school admissions process, it is usually thought right to consider the great majority of applicants on an equal footing, without analysis of past disadvantage, when reviewing admission qualifications.

Some past injuries may be thought so cruel and damaging as to justify special consideration for professional school admission. But whether a particular person has been so injured is a question of fact, to be answered in each case separately. If special consideration is in order for those whose early lives were cramped by extreme poverty, the penurious Appalachian white, the oppressed Asian-American from a Western state, the impoverished Finn from upper Michigan — these and all others similarly oppressed are equally entitled to that consideration.

This becomes complicated. If the complications grow excessive we may think it well to avoid the artificial inequities likely to flow from inadequate data, or flaws in the compensatory calculations, by refraining altogether from those calculations and again treating all applicants on the same footing. That would oblige reliance chiefly upon some roughly objective credential — past academic records, examinations, and the like — which we know, of course, yield results imperfect in other ways. Or we may think ourselves obliged, whatever the burden, to enter the thicket of compensatory calculations. But if we do so, it is clear that we must make these calculations for all applicants. What we weigh in the case of one we must weigh for all; whatever redress in the sphere of admissions is in order because of past injury is in order for every person who has suffered like injury, without regard to race or national origin.

What we may not do, constitutionally or morally, is announce: “You are black, you get plus points; you are yellow, you don’t.” An admissions committee must not classify by race or ethnicity and assume, for special consideration, cultural or economic deprivation for all of one category and for none of another. Nor may it do what amounts to the same thing — attend to the deprivations and injuries experienced by members of one ethnic group, but not to those experienced by members of others. Many small, foreign-language subgroups in our country have been humiliated, ostracized, oppressed; some religious groups have been scandalously treated; many in the white, Christian majority have suffered the terrible blight of family disorder and penury. Compensatory affirmative action, if undertaken at all, must be undertaken for every person who qualifies on some reasonably objective standard, a standard free of racial orientation.

Just here the system of the Washington Law School (and all others having essentially that pattern) fails badly. By grouping races separately, and applying different standards to the different racial groups, an admissions office not only does what is not necessary to meet the compensatory need but fails to do what is necessary to meet that need. The instrument is intolerably blunt. Preference based upon race necessarily fails to respect the principle that all persons are entitled equally to the benefits and protections of the laws.

Distinct from questions concerning compensation for past injury are questions about applicants which bear upon their ability or promise to fulfill the larger social duties of the profession they seek to enter. If participation in community affairs be one of these, an admissions committee may reasonably look to the applicant’s record in school or community on that front; if leadership, or industry, or self-discipline be qualities essential in that profession, the applicant may be examined, quite apart from her or his numerical scores, on those matters; if social service be a critical factor, the applicant’s past concern for other citizens, manifested in volunteer work of different sorts, might be weighed. All these and like factors may be considered by an admissions committee, and many of these commonly are considered, both as guides in the interpretation of numerical records, and as qualities which serve as predictors of success in the school and the profession.

Here again, however, the weighing of such matters cannot rightly depend upon the race of the applicant. Whatever is pertinent in considering applicants of one race is pertinent in considering applicants of all races, and should be given its due weight. Racial classifications by themselves are, as the Supreme Court said in another context, “obviously irrelevant and invidious.”21

The third step of the Washington court’s argument, I conclude, collapses upon scrutiny. The test proposed by the court itself — that the racial classification employed be necessary for the accomplishment of a compelling state purpose — though not stiff enough in fact, is too stiff to be met by the Law School’s system of preferential admissions. Some of the interests served by that preferential system are not compelling in the required sense, some are not compelling in any sense, and of the one that is compelling it cannot be said that the system proposed is necessary for its accomplishment.

Of those who would defend preferential admissions by race, the Washington Supreme Court has been the most cogent. Yet the argument of that court, I submit, proves unsuccessful at every critical point.

 



Two final notes on the counterproductivity of racial preference:



	1. The demand for racial proportionality in the professions, advanced through the consideration of race in professional school admissions, even where intellectual and other pertinent considerations are counterindicative, exacts a high price. It must result in the tendency, at least statistical, to yield minority group professionals less well qualified, less respected, less trusted than their counterparts in the majority. That is a great disservice to minority groups, stigmatizing their members in a most unfortunate way. “I wouldn’t hit a dog with some of the minority students I’ve seen,” says Dr. Charles DeLeon, a black psychiatrist at Case Western Reserve University Hospital, “and I have an idea that you honkies are taking in these dummies so that eight years from now you’ll be able to turn around and say, ‘Look how bad they all turned out.’”22




Results on bar examinations have been painful. In Michigan, for example, in the summer of 1971, results showed a passing rate of 71 percent for white candidates, 17 percent for black candidates. Some contend that such discrepancies, also encountered elsewhere, are due to the hidden racial bias of the bar exams. The measures may indeed be faulty; but it is unlikely that their flaws fully explain so large a discrepancy. Bar exams are given after three years of law school, the examination papers identified and graded by number, not name. It is probable that poorly prepared minority students, admitted preferentially to law schools, receive a sympathetic consideration in classes that is not possible in the grading of bar examination papers. The general suitability of bar examinations is now much discussed. Justice Douglas joined the National Bar Association (composed of black lawyers) in proposing their abolition. Whatever is necessary to evaluate candidates for the bar in a racially neutral way must be done, of course. But if, on such reasonable measures of performance as there are, preferential admission has distinctly invidious results, it is likely to do much damage to the minority it aims to assist.


	2. One consequence of preferential admissions programs is certain: fully qualified minority group professionals come to be viewed by many, of all races, as having gained their professional positions through favor by virtue of their race. No matter their excellence; it will be suspected that their credentials were received on a double, lower standard. When, in the minds of everyone, black and white, a physician’s dark skin is subconsciously linked to inferiority, who among members of minority groups is served? Racial preference clouds the accomplishments and undermines the reputations of those superbly qualified minority-group professionals who neither need nor get special favor. It is a cruel result.



The cruelty comes clear in this statement by Prof Thomas Sowell, educated in Harlem, later professor of economics at UCLA:


The actual harm done by quotas is far greater than having a few incompetent people here and there — and the harm that will actually be done will be harm primarily to the black population. What all the arguments and campaigns for quotas are really saying, loud and clear, is that black people just don’t have it, and that they will have to be given something in order to have something. The devastating impact of this message on black people — particularly black young people — will outweigh any few extra jobs that may result from this strategy. Those black people who are already competent, and who could be instrumental in producing more competence among the rising generation, will be completely undermined, as black becomes synonymous — in the minds of black and white alike — with incompetence, and black achievement becomes synonymous with charity or payoffs.23


The counterproductivity of racial preference should not be surprising. The health of the body politic depends upon a widely shared confidence by its members that public process will be governed by a few very basic principles — among them, that the laws, however imperfect, will apply to all persons equally. Any device that seeks to remedy a sickness in that body by tinkering with its basal metabolism may be expected to do damage that far outweighs its good effects.
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