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Preface


FRANK, EDITH, AND TRACY


“I need to come in right away,” Tracy told our intake specialist. Her mother Edith had cerebral palsy, and her father Frank, who had been Edith’s caregiver, had had a stroke and was in the hospital. Tracy had hired round-the-clock caregivers for Edith. She didn’t think the money would last for long, and she did not know what to do. Should her parents live with her?


“What should I do with my parents’ home?” she asked. “What if my dad doesn’t get well enough to look after Mom? How can I afford caregivers for Mom and a nursing home for Dad?” A successful domestic relations attorney, Tracy really felt the need to get things planned out. We scheduled a first meeting for Tracy, who retained us for a life care plan for her parents.


Still, Tracy was worried. She called our elder care coordinator (ECC) about Frank’s progress. What was the next step? How long could he afford to stay at the skilled nursing facility? What should she do if he returns home?


Our ECC told her that the only thing she needed to concentrate on today was making sure her dad got to the skilled nursing facility to continue his therapy. The facility was close to their home. If he had to stay there, it was convenient, the facility took Medicaid if needed, and we knew the people there. They have a reputation for providing good care and taking care of our clients.


That was Tracy’s next step, our ECC counseled her, and the one thing she needed to focus on. All the other scenarios would play out during the weeks and months ahead—if they ever came to pass at all. Frank and Edith had enough money to last for several years and pay for everything. Later, Tracy remarked, “Hiring you guys was worth every penny. Just the peace of mind you have given me. Letting me know I only had one job for now and that was getting my dad placed and I didn’t have to plan months in advance. You’ve made all the difference in the world for me.”


TRADITIONAL ELDER LAW PRACTICE


For many seniors and their families, the issue that immediately concerns them is paying the nursing home. Now that Mom is in the nursing home, how do we save her money? Can we shift the cost to the Medicaid program?


Schooled as a traditional elder law attorney, I knew how to save the money from the nursing home. But like Tracy, I found myself repeatedly at a loss when families would ask me questions about how they can promote and maintain the good health, safety, well-being, and quality of life of their loved ones.


THE HOLISTIC APPROACH


Since we developed the life care plan, our families know that we can and will help them answer these questions.


For example, Dave was suffering from dementia. His wife Marie and their two children brought to us their concerns about the facility where he was getting therapy. Dave had been involved in two fights—winning one and losing one—and he had eloped. For seven hours, no one knew where he was.


Our ECC and the family addressed with representatives of the facility the provisions that were being made for Dave’s safety, the efficacy of his medications, the behavior management plan for him, and the quality of care available. Our ECC visited the facility, spoke with Dave, and discussed his diagnosis, prognosis, and treatment plan with his social worker.


As a result of our intervention, we were able to educate the family about Dave’s care and possible outcomes of the treatment plan and counsel Marie on whether a move to another facility would be more appropriate for him.


AN OPPORTUNITY FOR ELDER LAW ATTORNEYS


The challenge for our society is how we are going to take care of these increasing numbers of disabled seniors. About 85 percent of seniors who need long-term care receive it from family and friends. Caregivers perform complex medical tasks, including medication administration, and errors can result. Few receive assistance from paid professionals or aides because of quality or financial concerns.


The prevalence of physical and mental disability among seniors is growing rapidly along with America’s aging population. The costs associated with treating seniors with chronic conditions are high and continuing to grow. These costs are borne by everyone: federal and state governments, families, and seniors themselves. Out-of-pocket health costs are highest for people with chronic health conditions or functional impairment.


LIFE CARE PLANNING IN THE ELDER LAW PRACTICE


Our team approach to addressing the nonlegal issues that pop up in virtually every case has proved to be extraordinarily beneficial to our clients and their families, who typically seek our help in answering these questions:


• How can the senior’s dignity, independence, and quality of life be maintained and enhanced?


• Who will make decisions for the senior, and how will those decisions be made?


• How will the financial, housing, family, medical, and legal needs of the senior be met?


• How will the needs of the senior’s spouse or dependents be met?


• How can the senior’s assets best be utilized and preserved for their benefit and their intended beneficiaries?


To meet this need, our team developed a different model of elder care law, which we call the life care plan.


The primary goal of our planning process, therefore, is not to qualify the client for Medicaid nursing facility benefits (although we do that too, when necessary). Our primary goal is to help the family take care of their loved one, our client.


Effective planning that addresses the multitude of elders’ needs offers a solution to this growing public policy problem. Elder care law attorneys who are willing to expand their practices beyond the traditional, narrow focus on asset protection are uniquely positioned to provide this type of planning.
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INTRODUCTION


Why Elder Care Law?


The wide range of services offered by elder care law firms can change your life! How do we know? Because we see it every day at our two elder care law firms. We watch stooped shoulders straighten and worried frowns curve into relieved smiles. The fact that these visible transformations happen so quickly makes our work as elder care law attorneys incredibly gratifying. We’re providing restored hope to weary, fearful, and distraught seniors and their families. Many of them come to see us after a medical crisis, worried that their dreams of aging well have been shattered forever. We wish they had come to see us before their crisis. That way, we could have saved them from the distress of experiencing a serious medical event without a life care plan.


ELDER CARE LAW IS DIFFERENT


When it first became a legal specialty in the late 1980s, traditional elder law focused mostly on the estate planning needs of seniors and those with disabilities. As the only area of law named for the type of clients it serves (elders), it’s not surprising that traditional elder law has evolved into the more relational form known as elder care law. This newer approach still offers estate, tax, and retirement planning, along with probate and estate administration, but it also does so much more. Elder care law is a greatly expanded approach that provides a wider, more comprehensive array of essential services. It prioritizes a senior’s quality of life first—while they’re still living—instead of their estate’s assets once they’ve passed. But assets and financial considerations are just one factor in life care planning for seniors.


This is why elder care law provides for a senior’s total circumstances with an individualized life care plan that promotes their best quality of life, not just asset protection. These plans offer updated, ongoing access to the many services seniors need to live their best lives. Such planning coordinates and pays for care without bankrupting a senior or burning out family caregivers. Besides asset protection, elder care law arranges for personal care support, locates providers, and helps with residential placement. Elder care law also offers intervention and advocacy during a health care crisis, creates an action plan to avoid the nursing home, and facilitates getting good health care and long-term care—all while supplying ongoing assistance and support. None of these invaluable services are considered legal services per se, but such benefits are vitally important to seniors.


YOU CAN PLAN FOR A BETTER QUALITY OF LIFE


Our perspective is that the practice of elder law is transitioning to elder care law to meet seniors’ preferred lifestyle choices. And we’re not the only ones to notice. An increasing number of traditional elder care law attorneys are adopting our life care planning approach to help their clients age as they choose. It’s a logical response because the percentage of those over age sixty-five in the US population is growing rapidly. If you’re one of them, you’re going to need the following continuing care services and resources we provide to optimize your quality of life as you age:


• Long-term care planning and care coordination


• Medicare, managed care, and payment for health care


• Social Security and retirement income planning


• Medicaid, Veterans Administration, and other public benefits eligibility planning


• Housing and residential care options


• Legal, financial, and health care decision-making


By providing these services, elder care law offers a more inclusive approach for estate planning while also planning for future incapacity. Attorneys in this legal specialty will help you prepare essential decision-making documents, locate the appropriate type of care, and coordinate the private and public resources needed to finance the cost of your care. In other words, attorneys practicing elder care law work to ensure your right and access to quality care—a need that’s growing rapidly because America’s population is aging.


AGING IS CHANGING YOUR WORLD


Over the past ten years, people aged sixty-five and older in the US grew from 38.8 million in 2008 to 52.4 million in 2018 (a 35 percent increase). Those numbers are projected to reach 94.7 million in 2060, according to the National Academy of Elder Law Attorneys and the Administration on Aging—part of the US Department of Health and Human Services.1 Even more startling, these groups report that the eighty-five-and-older population is projected to more than double from 6.5 million in 2018 to 14.4 million in 2040 (a 123 percent increase). This aging trend is accelerating, and it’s a reality accompanied by factors that will impact you (and everyone else) in significant ways, both good and bad.


• Declining fertility means that the number of traditional family caregivers is shrinking. Increasingly, fewer spouses and adult children are available to provide the care that enables seniors to avoid costly nursing homes and live independently. Due to declines in marriage, increased divorce, and lower fertility, more baby boomers will reach age sixty-five without a spouse or adult child to provide care. Divorce and remarriage are also linked to less social contact, less support, and poorer quality relationships among parents and their adult children.


• Seniors are aging healthier and wealthier. Two positive trends reported by the Population Reference Bureau show that dementia is decreasing among seniors and that children growing up in better socioeconomic conditions will enjoy improved health and well-being during old age. More Americans are wealthier too, because many are working past age sixty-five, thanks to rising education levels, higher numbers of women in the workforce, and Social Security Administration incentives.2 That’s good news for seniors, since increased income during old age promotes better lifestyle choices overall.


• Seniors are becoming more diverse, which means that racial/ethnic and socioeconomic disparities in the US will play a greater role in shaping the overall health of older populations. Asian Americans and non-Hispanic whites tend to have the best health profiles, for example, but Blacks, Hispanics, and Native Americans tend to fare worse on a range of health indicators, especially if they’re women. Those seniors are also becoming concentrated in more rural areas, where half the population is age fifty or older and where fewer health care services make aging at home difficult.


WHO WE ARE: A TEAM WITH DIFFERENT SKILL SETS


We’re a multidisciplinary team of seven elder care specialists with different types of professional expertise. Together, we represent two elder care law firms in different parts of the country—Takacs McGinnis Elder Care Law, PLLC in Tennessee and Rothkoff Law Group in New Jersey and Pennsylvania. Each of our websites contains a wealth of useful information and are a rich resource for those who need to learn more about elder care law.3 And, individually, each of our firms offers our elder law clients life care planning, the more all-inclusive kind of elder care law first pioneered by one of our two founding attorneys: Certified Elder Law Attorney Timothy Takacs.


Tim had been practicing general law for about ten years when an older gentleman walked into his office.


“My wife just went into a nursing home,” he told Tim, “and I don’t know what to do.”


“I don’t know either,” Tim replied. “But I’m going to find out so I can help you!”


We only wish they’d come to see us sooner—before their health crisis, when they were still living independently. That way we could have helped them avoid the distress of experiencing a serious medical event without a plan in place.


—TIM TAKACS


As he did, Tim learned that seniors had critical needs that traditional elder law couldn’t address, so he began adding nonlawyer health care professionals to his staff. He recruited registered nurses and a licensed master social worker, Debra King, to help seniors resolve the serious quality of life and health care issues they were facing daily. To serve more of these worried and sometimes desperate seniors, Tim and his firm’s partner, attorney Barbara McGinnis, joined forces with founding attorney Jerald Rothkoff’s practice across the country. Since doing so, our two elder care law firms have been working to make life better for the thousands of families and seniors who seek our help. These attorneys refer to what they do as life care planning law, and the goal of their practices is to be elder-centered. This means prioritizing a senior’s independence and quality of life instead of focusing on saving assets for a senior’s children, as traditional elder law tends to do. Together, our two respective firms have been providing a more comprehensive way to help the seniors seeking our aid.


Now we’re sharing the details of our winning life care planning approach so that you and your family members can benefit too. Throughout this book, we’ll provide valuable insights from our team of legal and nonlegal professionals who make our life care planning approach so successful. We’ll show how seniors and caregivers can benefit from using this method to realize and maintain the better quality of life you’ve always envisioned for yourselves and those you love.


Seven Authors, One Life Care Planning Approach


As you read further, you’ll discover that multidisciplinary elder care law firms like ours are marked by certain key characteristics that set us apart. We offer all the services of a traditional elder law firm, such as handling estate planning issues, but we do far more:


• We counsel seniors on how to plan for possible incapacity or disability, including appropriate use of estate planning documents.


• We assist seniors with planning for their possible long-term care needs.


• We locate the appropriate type of quality care.


• We coordinate private and public resources to finance the cost of care.


• We work to ensure your right as a senior or caregiver to a good quality of life.


Even though the elder care law we practice is more rewarding, it’s also more challenging to practice than most other types of legal work, since it calls for special legal expertise. It not only requires advocating for a senior’s good care but also helping everyone involved understand how to avoid or respond to billing nightmares, deal with the complex coordination of benefits, and handle a host of other worrisome health care financing challenges. We discuss many such challenges in this book, describing how and why you would be wise to take advantage of the benefits of elder care law and life care planning for yourself or your family members.


Before we do, we’d like to tell you something about our credentials as the seven authors partnering to write this book. We’ll share how we got started in life care planning and why we’ve chosen to offer our diverse skills to our clients as an alternative to traditional elder law services. Three of our team members, Debra King, Kathleen Magee, and Jacinda Graham, are a gifted trio of nonlegal professionals. The remaining four of us are elder care law attorneys—Timothy L. Takacs, Barbara Boone McGinnis, Jerold E. Rothkoff, and Bryan J. Adler. Three of us are Certified Elder Law Attorneys, and we’re proud to have attained this rigorous certification conferred by the National Elder Law Foundation—a credential the American Bar Association considers the gold standard for elder law practitioners.


Timothy L. Takacs, Certified Elder Law Attorney, is the architect of our team-based life care planning approach to elder law and one of the originators of the Life Care Planning Law Firms Association. He was also one of the first elder law attorneys in the nation to assemble an interdisciplinary team of legal and nonlegal professionals to provide integrated client care. After conceptualizing this new method as a viable practice model and launching the nation’s first life care planning law practice, Tim’s innovations have begun transforming the way the elder law legal specialty is practiced throughout the United States. He is the author of Elder Law Practice in Tennessee (Lexis/Nexis 1998; supplemented annually) and A Guide to Elder Law Practice (Lexis 2007).


Barbara Boone McGinnis, Certified Elder Law Attorney, is a partner at the nation’s first life care planning law firm—Takacs McGinnis Elder Care Law, PLLC. Before practicing elder care law in Tennessee, Barbara spent more than two decades working in clinical, regulatory compliance, and management roles in a variety of long-term care settings. Nearly half that time was spent as director of nursing services at a large continuing care retirement center in the Nashville area. Her prior experience as a registered nurse, gerontological nurse practitioner, and certified wound care specialist has made her a passionate and knowledgeable advocate for the life care planning practice model.


Jerold E. Rothkoff, Elder Care Law Attorney, is the founder and managing attorney of Rothkoff Law Group and the author of the Rothkoff Quarterly, a newsletter of current news and issues concerning the elderly and disabled. Jerry is also the author of The Unintentional Advocate, his 2018 memoir recounting his twenty years advocating for seniors, and has had numerous articles published in legal and long-term care education journals. Jerry transitioned from traditional elder law to life care planning fifteen years ago and has built the Rothkoff Law Group into one of the largest elder care law firms in the United States. He continues to be an outspoken advocate for the rights of seniors and the disabled.


Bryan J. Adler, Certified Elder Law Attorney, has dedicated his elder care law practice to advising and counseling Pennsylvania and New Jersey residents in life care planning, asset protection, veterans’ benefits, estate planning, guardianships, and long-term care advocacy. Along with his firm’s founding attorney, Jerry Rothkoff, Bryan manages a team of interdisciplinary professionals, including elder care law attorneys, care coordinators, public benefits specialists, and other elder care professionals who have joined forces to help seniors on a long-term basis. Before going to law school, Bryan spent his college years working successfully as a personal fitness trainer, building relationships, and helping others live a healthier and more fulfilling life. Now he’s doing that again as an attorney practicing elder care law: forming bonds of friendship with the seniors he helps to live their best lives.


Debra King, Licensed Clinical Social Worker, has nearly twenty years of experience as an elder care coordinator at Takacs McGinnis Elder Care Law, PLLC. She is one of the most senior, skilled, and accomplished elder care coordinators in the nation. As a charter member of the Life Care Planning Law Firms Association, Debra has played a leading role in the development of educational programs for the social workers, geriatric care managers, and other professionals who have answered the call to work as elder care coordinators in a life care planning law firm.


Kathleen Magee, Elder Care Coordinator at Rothkoff Law Group, applies her knowledge of senior resources to find and arrange needed services for her senior clients at the practice. Kathleen has a Certificate in Elder Care Coordination from the Stockton Center on Successful Aging and a background working in skilled nursing environments. She not only uses her expertise to coordinate social services for seniors but also provides resident advocacy for those in institutional care settings. Grateful to build relationships with these seniors, Kathleen ensures that they can experience the best quality of life possible through a variety of cognitive, physical, and social activities.


Jacinda Graham, Client Services Director for Rothkoff Law Group, helps seniors and their families sort out their needs when they first contact the law practice for elder care legal help and life care planning. As the practice’s air traffic controller, Jacinda is adept at using the intake process to ascertain what aid is needed, then directing seniors to the team member who can best assist them. She also helps clients with their long-term care insurance claims or appeals and reviews facility admission agreements or applications. In addition to her twelve years of experience working in assisted living and memory care communities, Jacinda’s love for helping and advocating for seniors makes her the ideal point person for seniors seeking life care planning help.


Take a Look at What Makes Us Different


As life care planners, you can see that we offer far more than just protecting the assets of your estate. We also plan for your overall well-being, health care, and long-term care as you age. This ongoing, multidisciplinary nature of our services—both the legal aspects and the coordinated care part—makes teaming with us a different experience. If you’ve ever worked with any other kind of attorney, for example, you already know that most lawyers deal in transactions. During a real estate closing, for example, you’d pay the lawyer a fee for overseeing all your contractual obligations, and once the closing was completed, their legal representation would end.


We don’t work that way. As elder care law attorneys, our life care planning involves providing you with comprehensive and ongoing representation as your legal and care coordination advocates. Practically speaking, this means that we evaluate your unique circumstances; assess your needs, worries, and goals; and then work with you over time to create your best life possible. Planning a cruise is a good analogy. Before going, you’ll have to pick a destination and select the cruise line that will take you there. Once aboard the ship, a host of professionals will anticipate, plan, and provide all your prearranged services, ensuring that you have everything you need along the way. Whether the trip is stormy or balmy, it’s reassuring to know that every eventuality has been considered beforehand. It’s like that with your aging journey as well.


Our Continuum of Support


Of course, a person’s aging lasts many years instead of several weeks, but aging is a kind of trip—it’s a life passage during which choices must be made about how a senior wants to live. Elder care law attorneys like us help facilitate those choices by coordinating all the elder care services you’ll need to handle your legal, financial, and personal care issues. We function as a support system that evolves as your health and life situation changes, which means that seniors and their caregivers don’t have to face this daunting challenge alone. In fact, the purpose of the elder care law we practice is to help seniors find, get, and pay for good, appropriate care. We can evaluate your unique situation and create a life care plan suited to your needs by asking these three questions:


1. Where are you on the elder care continuum? Planning for long-term services and supports starts by identifying your existing housing and personal care needs.


2. What are your current resources? Access to long-term services and supports for seniors will typically depend on the level of your resources. Having money will give you more choices, even though long-term services and supports are available to those with limited means. Additionally, there are public benefits that you may qualify for to assist in paying for custodial care needs.


3. What are your current and future living arrangements, and what laws, rules, and policies might limit your plans? Planning for long-term services and supports usually takes place after identifying a senior’s housing and personal care options. Maybe you need more assistance at home, adult day services, or other community support, or you might need to move out of the home and into a residential care facility.
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After assessing your situation, we’ll help you find the right life care plan for your circumstances, then stay with you throughout your aging journey as your needs change. As shown in the following chart, the optimal continuum of support for seniors is the kind that’s in place long before a health or financial crisis occurs. Creating an estate plan, elder care protection plan, or life care plan in advance assures the smoothest transition possible during what is almost always an unpredictable aging process. Such planning requires mapping out the type and scope of our representations—ranging from estate planning to crisis care planning—plus selecting from several other support services you might want us to provide.


This book will answer some of your questions, but you’ll undoubtedly have many more that we’ll be available to answer on a daily basis. As your support team and trusted advisors, we commit to being accessible when you need us, and we’ll maintain open communication channels, encouraging you to provide your updates, needs, and concerns.


Although we may not have met you yet, we know you want to avoid losing control of what you’ve accumulated through your lifetime as you age. That’s why putting a life care plan in place is so important in the event that you develop a chronic or long-term illness. We use our expertise to ensure that you won’t lose your home and assets and that your finances and care are managed according to your wishes, enabling you to plan ahead to live independently for as long as possible and to age with dignity.


Why We Practice Elder Care Law


Elder care law integrates your legal, care coordination, and public benefits services under one life care plan umbrella because it’s an efficient and effective model. In a nutshell, we’ve chosen to practice this life care planning approach to elder law because times have changed, and the needs, benefits, and expectations of seniors have changed too.




YOU MAY QUALIFY FOR PUBLIC BENEFITS:





• Medicare


• Social Security


• Medicaid


• Veterans Administration
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