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INTRODUCTION

BY PAUL LONARDO

CHRISTOPHER MASELLI, A father, husband, lawyer, and an up-and-coming state senator, was approached one day in 2008 by the Federal Bureau of Investigation to assist them in building criminal cases against friends and colleagues in a failing and floundering federal corruption probe into Rhode Island politics. However, when he refused to sell out his friends and cooperate with the Federal Government, Chris was indicted by a Federal Grand Jury in 2010 and served twenty-seven months in Federal Prison, not for political corruption, but for trumped-up charges of lying on personal mortgage applications. After his release, Chris emerged to try to get his life back in order, but it was not easy. In a state like Rhode Island, known as much for its corrupt politicians as anything else, where everybody knows everybody, Chris was presumed guilty of acts of misconduct and crimes that he did not commit. With his license to practice law suspended, and his reputation sullied, his personal and family life turned upside down, he had to start over again.

Chris’s passion for criminal justice and prison reform comes from his experience as a lawyer, policy maker, former inmate, and head of the prison education department. When the bubble burst on the prosperity of the real estate bubble of the early 2000s, Chris watched consumers and mid-level banking and real estate professionals come under criminal scrutiny. While the CEOs of our nation’s financial institutions have paid billions of dollars in fines and settlements to avoid prosecution because they can afford to, the middle-class routinely gets shafted. As a group, they are helpless, with no bail out for them; and without financial resources, prison is what awaits hardworking Americans who get caught in desperate financial straits.

Today, thanks to second chances, Chris is once again a practicing criminal and civil attorney, but many are unable to rebound after being incarcerated in what amounts to modern debtors’ prisons.
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A BRIEF HISTORY OF DEBTORS’ PRISONS

BY MOST ACCOUNTS, the birthplace of the debtors’ prison was Victorian England, during the period of Queen Victoria’s reign, from 1837 until her death in 1901. While this will be proven not to be wholly accurate, there is sound reason why this era is seen as the golden age, if you will, of debtors’ prisons. Law and order was a major issue at that time. With the expansion and growth of cities throughout England following the Industrial Revolution, Victorians were worried about the rising crime rate, seeing offenses go up from about 5,000 per year in 1800 to about 20,000 per year in 1840.1 They were firm believers in punishment for criminals.

Until the late 18th century in England, it was unusual to imprison guilty people for long terms. Hanging and transportation were the main punishments for serious offenses. “Transportation” was the practice of sending convicted criminals, or other persons regarded as undesirable, to a penal colony. This form of banishment, or forced exile, has been used as a punishment since at least Ancient Roman times. It removed the offender from society, possibly permanently, but was seen as a more merciful punishment than execution. Instead of being hanged, Britain transported its criminals to Australia to serve their prison sentences. Over the years, about 160,000 people were sent to penal colonies in Australia, which included women and children, sometimes as young as nine years old. During the 18th century, the British government also sent prisoners to penal colonies in America, usually for seven years or sometimes for life. This practice ceased when the American War of Independence broke out in 1775.2

Prisons served as temporary lockups and places where the accused were kept before their trial. However, by the Victorian era, prison became an acceptable form of punishment for a wide variety of offenses, and it was also seen as a means to prevent crime. As towns grew and crime levels increased, people became more and more concerned about how to keep criminals under control. But there was also public unease at the number of hangings. By the 1830s, many areas in Australia were refusing to be the “dumping-ground” for Britain’s criminals. The answer was to reform the police and to build more prisons: ninety prisons were built or added to between 1842 and 1877—a massive building program, costing millions of pounds.3

A WALK ON THE WILDE SIDE

By the middle of the Victorian period, there were two distinct prison systems in England. There were the county and shire gaols (gaol is a British term for jail), administered by Justices of the Peace. These ranged from small lockups to large “County Gaols” or “Houses of Correction.” The second system was the “Convict Gaols” run by the central government in London. Gradually, the use of convict gaols came to include holding prisoners as part of the process of transportation to other countries. Newgate was the main prison in this system. There were also three convict prisons at Millbank, Pentonville, and Brixton. Decommissioned naval vessels, called “hulks,” were used to house prisoners and became part of the convict gaol system. Other convict gaols were situated at ports. The hulks were old sailing ships at south coast harbors or on the Thames at Woolwich. Originally used as holding prisons, the hulks were used more and more to house ordinary prisoners at the end of the French Wars due to the shortage of prisons. At one point, over two-thirds of all prisoners were on the hulks. Conditions in the hulks were horrible. During outbreaks of disease such as cholera, large numbers of prisoners died because of the unsanitary conditions on board and because all-purpose water came from the polluted Thames. Prisoners were chained to their bunks at night to prevent them from slipping ashore. During the day, most of them worked ashore, usually on hard labor. The last of the hulks burned down in 1857, but their use had lessened in the ten years before then.4

The Victorians had a clear idea about the function of prisons. They were intended to be unpleasant places to deter people from committing crimes. Prisoners were forced to do hard, boring work for no real purpose. Walking a treadwheel and picking oakum (separating the scraps in fibers of old Navy ropes) for many hours were the most common forms of hard labor.5

In 1895, Irish playwright, poet, and novelist Oscar Wilde was sentenced to two years’ hard labor. While incarcerated, he was required to declare bankruptcy, by which he essentially lost all his possessions including his books and manuscripts. Like the other prisoners, he was allowed to read only the Bible and The Pilgrim’s Progress. They could not speak to one another, and outside of their solitary cells, the inmates were required to wear a cap with a sort of thick veil so as not be recognized. Wilde finished out his sentence at the prison at Reading and upon his release wrote The Ballad of Reading Gaol, a response to the agony he experienced in prison and providing an interesting insight into what prison life was like for an upper-class male:

Like two doomed ships that pass in storm

We had crossed each other’s way:

But we made no sign, we said no word,

We had no word to say;

For we did not meet in the holy night,

But in the shameful day.

A prison wall was round us both,

Two outcast men were we:

The world had thrust us from its heart,

And God from out His care:

And the iron gin that waits for Sin

Had caught us in its snare.

In Debtors’ Yard the stones are hard,

And the dripping wall is high,

So it was there he took the air

Beneath the leaden sky,

And by each side a Warder walked

For fear the man might die.6

These were hard, unruly places, where prisoners had to provide their own food and had little access to fresh water. Each prison was run by the gaoler (jailer) in his own way. He made up the rules. A prisoner had to pay the gaoler for every service, even for putting them in irons as a punishment. Those who had no money were forced to beg from local people passing the prison.7 There was no protection against other prisoners. Those who caused the most trouble were shackled in irons or whipped. Prisoners could obtain early release if they behaved well, as long as they were not in debt. If you could pay, you could buy extra privileges, such as private rooms, better food, more visitors, keeping pets, letters going in and out, and books to read. If you could not, the basic fare was grim. You even had to pay the gaoler to be let out when your sentence was finished.

Prisons at this time were often in old buildings, even castles, and as such tended to be damp, cold, unsanitary, and overcrowded. The conditions were deplorable. They were filthy and infested with rats, lice, and fleas. It is said that these places were so squalid that around 25 percent of inmates died due to disease, neglect, and starvation.8 All kinds of prisoners were mixed in together: men, women, and children; the insane; violent criminals and petty criminals; people awaiting trial; and debtors.

THE WALKING DEBT

Debtors were by far the largest element in the 18th-century prison population, with more than half the prisoners in England imprisoned for debt, though most were often innocent tradespeople who had fallen on hard times. A person could be sent to debtors’ prison in Victorian England for owing the slightest amounts of money. Approximately 10,000 people were imprisoned for debt each year during the nineteenth century.9

In Victorian England, the concepts of credit and debt were closely linked to that of a person’s character. Credit was not only based on a person’s assets and income, but it also determined their social status within the community. Going into debt was seen as a moral failure, not merely an economic circumstance, and it was punished accordingly. As such, this system typically favored the upper classes. It was more difficult for the working classes to obtain credit, and if they went into debt, the penalties they incurred were more severe than those issued to the upper classes. County Court judges, who presided over debt and bankruptcy cases, often issued rulings based on the belief that the working classes defaulted on their debts deliberately. In contrast, the upper classes were seen as having an honest desire to repay their debt and were given more lenient treatment. Declaring bankruptcy allowed a debtor to avoid prison, but this was not an option available to everyone. Until 1861, it was limited to the merchant class. Furthermore, the cost of filing for bankruptcy was ten pounds,10 which represented 10–20 percent of the average annual income for the common worker in the mid-1860s.11

What is referred to as a debtors’ prison is any jail or detention facility that incarcerates people for their inability, refusal, or failure to pay a debt. They are people whose creditors took legal action against them and had them thrown in prison until the debt was paid. The fate of the debtors lay with the creditors, who determined what happened to the debtors. Some creditors were known to torture their debtors for pleasure.

Debtors’ prisons were also known as workhouses, or poorhouses, where the prisoners would make potato sacks, baskets, and other mass-produced items.12 Debtors’ prisons, which could be small jailhouses resembling small houses or sheds, were quite common in Western Europe through the mid-nineteenth century.

Because men were held responsible for households’ financial matters, nearly all imprisoned debtors were male.13 With the father imprisoned, the family business often suffered while the mother and children fell into poverty. Debtors in prison who were unable to pay the debt often remained there for many years, and since indefinite incarceration was the mode of punishment, if a debtor had a family, his spouse and children might well accompany him in prison, though family members were free to come and go according to their wishes. Entire communities sprang up inside the debtors’ prisons, with children being born and raised there. Some debt prisoners were released to become serfs or indentured servants (debt bondage) until they paid off their debt in labor.

Debtors’ prisons did allow their inmates some degree of freedoms, yet it required purchases, as incongruous as that sounds, considering these men were behind bars because they did not have enough money to pay what they already owed. Some were even allowed to live a short distance outside the prison, a practice known as the “Liberty of the Rules.”14

Debtors’ prisons were privately run institutions that functioned like an extortion racket, with whole economies created around their inhabitants. In addition to prison keepers charging residents for food and board, bailiffs charged for food and clothing, attorneys charged legal fees in fruitless efforts to get the debtors out, and creditors, often tradesmen, increased the debt simply because the debtor was in prison. Debts could accumulate to the point where there was no realistic prospect of release.15

 If the prison did supply food to its nonpaying inmates, charitable donations from the local parish paid for it. And for those who were genuinely destitute, conditions were much more intolerable. Inmates would resort to begging for coins from passers-by through the bars on their windows, and some starved to death.

The prison had separate areas for its two classes of prisoners: the master’s side and the commoner side. On the master’s side, room rents were ten shillings a week for a room with two beds, shared with up to three other prisoners. There was a bar; a chandler’s shop, which sold candles, soap, and a little food; a coffee shop; a steakhouse; a tailor; and a barber. These were the prisoners who would be allowed out during the day, which gave them a chance to earn money for their creditors. Prisoners from the master’s side could also hire prisoners from the common side to act as their servants—one way that the commoner prisoners would make money. On the commoner side, everyone was crammed into one of nine small rooms with dozens of others, possibly for years for the most modest of debts, which increased as unpaid prison fees accumulated. The poorest faced starvation and were dressed in rags, unkempt and unshaven. If they crossed the jailers, they would be tortured with skullcaps and thumbscrews.16

While other European countries had legislation limiting imprisonment for debt to one year, debtors in England were kept behind bars until their creditors were satisfied, however long that took. When the Fleet Prison closed in 1842, some debtors were found to have been there for thirty years.17

It was a desperate situation for many, as the following letter written by a debtor in King’s Bench Prison in Southwark clearly testifies. On July 20, 1827, M. Eurius Beaubrier addressed Henry Clarke:


More than three months have elapsed since first I entered these walls and God knows what I have been my suffering during that time. I have settled two of the actions against me, and I can obtain my discharge on my last for about five pounds. I shall trespass on your friendship once more and for the last time and shall beg of you to lend me the amount which I shall faithfully repay with what you had the kindness to advance me already. I shall be indebted to you for my liberty, which I have learned to appreciate after so long a confinement.

I hope that the country air has been beneficial to you and that you are recovered from your late illness. Mrs. Beaubrier writes to say that they have received letters from Sir William Congreve and that he finds himself much better.

I remain, Dear sir, Your ever grateful,
M. Eurius Beaubrier.18



Fleet Prison was one of only a few institutions that catered solely to debtors, so many debtors were sent to prisons that housed a mix of petty and vicious criminals, though debtors were kept in separate wings. Newgate, for instance, was London’s main prison. It was ancient, complete with a dungeon, and for much of the 19th century, it was where inmates awaiting to be executed were held. The gallows were outside the prison walls, and the condemned were executed before large, clamoring crowds.

Apart from Newgate and the Fleet, other London prisons that housed debtors included Coldbath Fields Prison, King’s Bench Prison, and Marshalsea, which became arguably the most notorious Victorian-era prison. Marshalsea, built in the late 14th century, was located south of the River Thames in what is today London. It housed a variety of prisoners over the centuries, including men accused of crimes at sea and political figures charged with sedition, but it became known, in particular, for its incarceration of the poorest of London’s debtors.19 The Marshalsea was far from occupied by the dregs of society, with many of the imprisoned debtors coming from the more “respectable” sections of society, often as the result of having spent more than they could afford just to keep up appearances. Besides Oscar Wilde, a number of other well-known writers served time as inmates in debtors’ prisons, including Robinson Crusoe and Moll Flanders author Daniel Defoe and, in Spain in the late 16th century, Cervantes, who began writing Don Quixote while in a debtors’ prison. The experiences these writers had not only affected them on a personal level, but they also inspired them to share their stories in their works, which allowed others to see the human suffering by putting a face on the men, women, and children who were locked up in prisons throughout Britain.

In Moll Flanders, Daniel Defoe described the horrific conditions inside the walls of Newgate this way:

I looked around upon all the horrors of that dismal place. I looked on myself as lost, and that I had nothing to think of but going out of the world, and that with the utmost infamy: the hellish noise, the roaring, swearing, and clamor, the stench and nastiness, and all the dreadful crowd of afflicting things that I saw there, joined together to make the place seem an emblem of hell itself, and a kind of an entrance into it.20

Famed British writer and social critic Charles Dickens was just twelve years old when he was forced to work at a shoe polish factory to help support his family after his father was sent to the Marshalsea in 1824 because he owed a local baker £40. It was a defining life experience from which Dickens would later draw inspiration in many of his literary works. In his pen-portrait of a visit to Newgate prison, the ancient and notorious jail on the edge of the City of London, Charles Dickens wrote,


The girl belonged to a class—unhappily but too extensive—the very existence of which should make men’s hearts bleed. Barely past her childhood, it required but a glance to discover that she was one of those children, born and bred in neglect and vice, who have never known what childhood is. . . . Talk to THEM of parental solicitude, the happy days of childhood, and the merry games of infancy! Tell them of hunger and the streets, beggary and stripes, the gin-shop, the station-house, and the pawnbroker’s, and they will understand you.21



DEBT AND TAXES

So the obvious question then is why was debt was so prevalent in 19-century England? In order to understand debt in Victorian-era England, you have to keep in mind that this was a time of unprecedented population explosion. One of the reasons for this was that there were no catastrophic epidemics or famines. The devastating epidemics like smallpox, typhoid, and cholera gradually disappeared. The high birth rates resulting from dropping infant mortality, coupled with fewer deaths as people’s overall health improved, greatly increased Britain’s population. The progress and advances in medical science were good for society, but it had a detrimental impact on the economy. Despite the many jobs that the Industrial Revolution brought to the city, unemployment was high. There were several reasons for this, including automation that put jobs such as hand weavers out of business. With longer life spans, lower infant mortality rates, and improved health, there were simply more people than there were jobs. The resulting overabundance of workers also enabled factory owners to keep wages low, leaving many people either unemployed or underemployed. This change in the economic landscape caused families to go into debt. Additionally, England was in debt from the Napoleonic wars. The cost of the wars was nearly £1 billion, and by the end of the conflict in 1815, the British national debt soared to £679 million. Top all this off with deflation of the pound, and you have a volatile combination.22

How was all of this going to be paid? The taxpayer, of course.

Determining the exact the cost of living in Victorian England is complicated for several reasons. The first is that the Victorian period lasted a good long time, during which the UK went from being a largely rural, lightly industrialized country to a heavily industrialized urban nation. Also, the extended period of growth was followed by slumps at the end of the nineteenth century. The relationship between income and expenditure in Victorian England is difficult to equate with present-day figures because of the changes in the inherent value of goods. A worker in 1870 might make 150 percent of what a worker just twenty years before made, but because different prices had increased at different rates, the actual buying power of the wages increased only moderately. At the end of the century, prices fell considerably, more rapidly than wages, so that despite a lower wage, the workers’ buying power increased. In the Victorian era, wages could vary dramatically from employer to employer in the same industry. On the low end of the spectrum, manufacturing workers in 1880 earned just $8 a month, compared to the more than $166 a month that the top-paying manufacturing firms paid their employees during the same period. Rising wage disparity in the 19th century was attributed, in part, to the growing numbers of workers who were finding employment in very large establishments, which generally paid far less than their smaller counterparts.23

However, it was more than just the economy that was changing, affecting the population of debtors’ prisons—Victorian attitudes toward these institutions changed, as well.

By the 1860s, Victorians were largely of the opinion that most criminals were habitual and nothing would change them, and they just had to be scared enough by imprisonment to never offend again. People wanted prison reform for different reasons. Christian reformers felt that prisoners were God’s creatures and deserved to be treated decently. Rational reformers believed that the purpose of prison was to punish and reform, not to kill prisoners with disease or teach them how to be better criminals.

During the first part of 18th century, when the British government transported prisoners to the colony of Georgia in America, it was done in the name of prison reform. James Oglethorpe, a British soldier, Member of Parliament, and humanitarian, worked tirelessly to reform Britain’s prison system after seeing the horrible conditions and abusive behavior prisoners endured. As a result of his advocacy, Parliament released many debtors from prison early; but with no means of support, and deposited into big cities, particularly London, they often became impoverished or resorted to criminal activity. Unable to eradicate or prevent the extreme number of poor people living in England, who were ultimately jailed for small offenses, including unpaid debts, Oglethorpe petitioned to establish a colony in Georgia to transform the prisoners into hardworking people with a trade: farmers, merchants, or artisans. In 1733, after months of travel, Oglethorpe and 114 men, women, and children arrived in Georgia and settled along the Savannah River. Oglethorpe’s plan was a brilliant one. However, King George II had only given Oglethorpe the charter to advance England’s economic circumstances as well as to serve as a buffer to the Spanish military in Florida. Because Oglethorpe had to focus all of his attention, energy, and resources on the Spanish in the south, his dream of an ideal agrarian society of reformed debtors had to be stalled and, in the end, never fulfilled.24

The actual transition concerning the overhaul of debtors’ prisons in England was evident as far back as 1831 and later, when it was decreed that people who owed small amounts of money would be subjected to lenient treatment, unlike those who were repeat offenders or those with massive debts to settle. The small debtors were expected to be detained in their own cells away from those with huge debts or the general criminal or civilian prisoners. These regulations marked the beginning of a significant period in which debtors would be given better considerations, moving away from the darker days of European and English debtors’ prisons.

The Victorian Age also brought reforms to debt relief. In 1844, the Insolvency Act abolished imprisonment for debts under £20, allowed private persons to become bankrupt, and lowered the financial limit to £50. The 1861 Bankruptcy Act abolished the Court for the Relief of Insolvent Debtors. Those imprisoned for debt could apply to the court to be released (unless they were in trade or guilty of fraudulent or other dishonest behavior) by reaching an agreement with their creditors that ensured a fair distribution of their present and future assets and transferred its jurisdiction to the Bankruptcy Court. All of which resulted in a dramatic fall in the number of debtors in prison.25

In 1868, another Act was introduced that provided even greater specifics regarding who could be considered a debtor. In this Act, debtors were people who had the means to pay their creditors but had willingly and knowingly refused to do so. The law treated them as those who were in contempt of court and could be sent to debtors’ prisons. A year later, the government abolished all debtors’ prisons in England. The Debtors Act of 1869 was an Act of the Parliament of the United Kingdom of Great Britain and Ireland that aimed at reforming the powers of courts to detain debtors.26 While setting a new stage for the treatment of debtors, those with the capability to pay their creditors who refused to do so willingly could still be jailed, as could those who defaulted on payments to the court. The Act did not so much abolish the jailing of people for failing to pay their debts as significantly reduce the ability of the courts to detain those in debt.

Further reform followed through the Bankruptcy Act of 1883. These Acts initially reduced the amount of debtors sentenced to prison, but by the early twentieth century, the annual amount had risen to 11,427, an increase of nearly 2,000 from 1869.27 Much of the Act has been repealed, but some provisions, such as the section relating to the judgment summons procedure, have survived.

THE NEW DEBTORS’ PRISONS IN ENGLAND

Recently, there have been cases that have been taken up in the Centre for Criminal Appeals based in London, where people get jailed for failing to pay council tax debts and fines. The draconian laws that were used to jail citizens for failing to settle their debts have just come up in new forms. According to the report by the National Association of Probation Officers 2015 report, the number of people incarcerated for failing to pay their debts has increased like never before. The belief that debtors’ prisons ended a long time ago is a big fallacy; they are still in operation in Britain, with more and more people being jailed for not settling debts. These institutions have had, and continue to have, a dire impact on the lives of all citizens, not just those who have been jailed.

Furthermore, the debtors’ prisons have resulted in many poor citizens being jailed with no avenue for salvation. The poor have filled most of the prisons because of failing to pay council taxes and fines while the affluent maneuver their ways with a lot of ease. All stakeholders should work together to ensure the rights of the poor are protected and that the authorities are checked against misusing their powers to collect illegal fees and fines and to stop illegal arrests and harassment of those who are unable to settle debts.

EARLY AMERICAN HISTORY OF DEBTORS’ PRISONS

The founders of a new colony, whatever Utopia of human virtue they might originally project, have invariably regarded it among their earliest practical necessities to allot a portion of the virgin soil as a cemetery, and another portion as the site of a prison.28

Nathaniel Hawthorne begins The Scarlet Letter with a reflection about the need for cemeteries and prisons, suggesting that whatever Utopia is established, there always will be death, and there always will be crime, that this is just part of humans living in a community. This theory isn’t just applicable to Puritan New England, but to any new colony at any time in history.

As settlers arrived in their newfound land, prisons were, indeed, some of the first buildings erected. Unlike today, these early prisons in America were not places where criminals were housed for long periods of time. In fact, most punishments were dealt with in terms of fines, public shame, physical chastisement, and death. Many people held in jail were awaiting trial and received their punishment immediately once a verdict was rendered. The only exceptions usually involved the offense of debt, which commonly brought periods of long-term incarceration.

The first American settlement was established in 1607 at Jamestown, Virginia. Many of the 104 men and boys who arrived by ships were under indenture contracts and were in servitude to the Virginia Company, which had the charter from the King of England to establish the first English settlement in North America. While these indenture contracts were entered into freely and voluntarily, many of the first colonists were imprisoned debtors in England, and the contracts were entered forcibly. So, to some degree, the start of the first colony in America was established on the backs of inmates of English debtors’ prisons. Those debtors came in hopes of escaping their debt, but to do this, they had to become indebted to the Virginia Company.29

As in England, common law allowed creditors to imprison debtors as an avenue of collection. There was the writ of capias ad respondendum, or in simple terms an arrest warrant for a debtor when a lawsuit commenced. The writ of capias ad satisfaciendum was a warrant upon the body of a debtor once a creditor obtained a judgment. The colonies and the states, post-Revolutionary War, kept remains of these English procedures in place. There are estimations that as many as two out of every three Europeans who immigrated to America in the 17th and 18th centuries were in debt as soon as they arrived in the New World. To many, the only option available to cross the Atlantic was by entering into indentured servitude to pay their price of travel.

WORKING-CLASS DEBT

The attack on the working class started early on in American history. In 1638, the Massachusetts Bay Colony ruled that anyone delinquent on their taxes could be jailed. However, if a court determined that the taxpayer was too poor to pay his overdue taxes, that person was set free, leaving only the struggling working-class people to spend their time in prison for outstanding taxes. As early as a year later, debtors of private debt were being jailed, too. Then in 1641, Massachusetts courts ruled that any person owing money to private creditors may be imprisoned until the debt was paid off.30 These rulings revolutionized not only the public sphere, but also the private sector. A lot of individuals found their ways into prisons due to their inability to pay debts, with few managing to come out. Debtors’ prisons at this time created quite the paradox. Inmates of debtors’ prisons in the early American colonies, just as the ones across the ocean in England, were forced to pay the cost of their incarceration and repay their debts, even though they were given no viable means or opportunity to pay off the debt. If a debtor did obtain a release, it was due to a family member or outside sources paying their way to freedom.

The 17th century also became a period that began to see some transformations, at least in thought, about debtors’ prisons, even as the incarceration institutions for those who couldn’t settle their debts or pay taxes increased further. A Maryland statute, passed in 1639, stated that any insolvent debtor would have to assign his property to the creditor in proportion to the debts he owes. Debtors had the option of insolvency, where they would work for their creditors in declining sequence until the debts were settled in full. In 1682, the Pennsylvania authorities followed Massachusetts’ lead and came up with a law to collect debts from insolvent debtors. The law stated that anyone arrested for failing to pay a debt would be kept in prison. The creditors in those cases could permit a debtor to pay off the debt through servitude and work toward their release.

Regarding the plights of debtors in the United States, the trend of incarceration and suffering continued to grow exponentially. It was apparent that further reforms were crucial, prompting a sequence of changes to some of the laws. Actual reform began in 1729, when Pennsylvania officially came up with debt servitude requiring any debtor to serve his creditor until fully settling the debt. In circumstances where the debtor was released from prison, the debt was still in place and could be collected should the debtor obtain any property in the future. More crucial reforms came with the passing of the Act for the Relief and Release of Poor Prisoners for Debt and Damages in Massachusetts. The Act allowed for the release of debt prisoners in exchange for taking an oath after serving one month. If a prisoner were to swear that he was unable to settle his debts and that he had not transferred or hidden his wealth to defraud his creditors, he could be released based on the Act.31

In 1732, the English crown chartered its last American colony, Georgia, when King George II appointed James Edward Oglethorpe, a trustee who later led the first colonists to the settlement in Savannah. As mentioned earlier, for Oglethorpe, an English political activist who chaired a parliamentarian committee on British prison reform, things did not turn out as planned, and none of the first settlers were actually debtors. Slavery was banned, but that too changed by 1750, when African slaves were imported into Georgia.32

As the colonies became more commercialized and industrialized, debts became more rampant. The interchange of goods and commodities between England and the colonies was substantial, and so was debt prior to the American Revolution, causing creditors to be more active in using the writs influenced by English law. The threat of imprisonment for failing to pay a debt was strong and influential. Therefore, debtors handed over property voluntarily to pay bills and stay out of prison. In that sense, debtors’ prisons actually worked for creditors, with the dreadful side effects of long-term imprisonment and life sentences all but ignored.

Discontent regarding the institution of debtors’ prisons started to grow in the 1750s, and a movement began with the circulation of a pamphlet that spoke out against the injustice of incarcerating people who could not afford to pay off their debts. There was plenty of disquiet around at this time, and the seeds of war were already planted. A profound change was imminent.

Some historians have even suggested that the rise of debt to the English crown by the colonists was a contributor to the American Revolution, seemingly as a way of debt relief for those indebted to the crown. By the 1780s, as the dust was still settling from the American War of Independence, debtors were starting to organize into societies to seek brotherhood with other debtors seeking relief. A lot of challenges remained as a result of debtors’ prisons, in particular with the passage of The Pennsylvania Bankruptcy Act of 1785. The law allowed flogging and nailing of the ears of any convicted debtor. In Massachusetts during 1786 and 1787, a series of confrontations took place between desperate farmers in debt and state government authorities. The events that became known as Shays’ Rebellion came to symbolize the widespread discontent manifested throughout New England during the economic depression that followed the American Revolution.33

Debtors’ prisons in early America, though modeled after the prisons in England, typically were separate prisons or wings of a jail, so that debtors were not intermingled with the general population of criminals. Debtors’ prisons of America did not discriminate based on economic class, as many affluent figures in society faced debt problems, some even jailed for not paying debts.

James Wilson, a signer of the Declaration of Independence, was incarcerated in a debtors’ prison at the same time that he was an Associate Justice of the Supreme Court. The New Gaol prison was another famous debtors’ prison in New York City, which once housed William Duer, a prominent attorney, member of the Continental Congress, and speculator from New York City. Duer would later die in prison after being jailed for causing the first financial scandal in America.

The fact that all classes of society were in danger of being incarcerated is where the nondiscrimination policy ended. The conditions in prison for the upper class were comparatively comfortable living with good food, while the lower classes faced overcrowding, disease, starvation, and other burdens.

The population of debtors’ prisons was not diverse in early America, consisting of whites. Women were seen in debtors’ prisons, but mostly as prostitutes for the upper class or wives of debtors living amongst them. While the poor of the population lived in dismal conditions, they could take a “poor man’s oath,” allowing them to be released from prison after thirty days upon stating under oath they had no assets or ability to pay the debt, a “privilege” not afforded the middle class and more affluent debtors. However, the upper class who owned property could escape capture if they stayed in their locked houses, where they were immune from the service of writs.

Robert Morris was a Liverpool-born American merchant who financed the American Revolution and signed the Declaration of Independence, the Articles of Confederation, and the United States Constitution. He was one of Pennsylvania’s original pair of US senators and invested a considerable portion of his fortune in land shortly before the Panic of 1796–1797, which led to his bankruptcy in 1798. He evaded capture for several months on outstanding debts by staying locked in his Philadelphia home before he was arrested and incarcerated in the famous Prune Street Debtors Prison in Philadelphia. After he was released in 1801, he lived a quiet, private life in a modest home in Philadelphia until his death in 1806, never recovering his fortune.34

BANKRUPTCY AND DEBT

Bankruptcy played a large role in debt in early American history, as it does today. The Bankruptcy Laws in the United States are at least partially derived and influenced by the Bankruptcy and Insolvency Laws that eventually formulated in England.

Congress first exercised this power in the Bankruptcy Act of 1800. This act, which virtually copied the existing English law, provided for involuntary bankruptcies and was only available to traders (merchants). The act was repealed three years later in 1803.

The growing wave of imprisoned debtors both wealthy and poor alike only wanted relief. By the early part of the 19th century, in Philadelphia, the debtors outnumbered the violent offenders by 5 to 1, some of whom fought in the Revolutionary War, and in Boston, approximately 15 percent of the debtors in prison were women. As a result, some states began to exclude veterans and women from prison, and by 1811, Massachusetts would not imprison petty debtors.35

After the War of 1812, which was a costly endeavor that left a struggling economy, the amount of Americans carrying debt rose precipitously. As a result, debtors’ prisons began to balloon with prisoners. To place all these debtors in prison seemed absurd, and impossible. Moreover, America was seen as a country of immigrants, and many European immigrants had come here to escape debt. Popular sentiment swelled against debtors’ prisons based upon the large numbers of persons incarcerated, and the reform agenda now seemed to be on course to finally transform the debtors’ prisons within the United States of America once and for all.

In 1833, Congress officially abolished imprisonment for debt in the District of Columbia and the territories, leaving the power to implement debtors’ prisons in the hands of the states, many of which followed Washington’s lead. Later in 1839, a Conformity Act was passed by Congress, stating federal courts would follow the law of the state where the court was seated, indirectly, banning the nationwide imprisonment for debt. However, some federal district courts interpreted the Conformity Act and exempted debts owed to the United States from the ban.

Around the same time, two short-lived federal bankruptcy laws were enacted from 1841 to 1843, and then from 1867 to 1878. A permanent federal bankruptcy law would not go into effect until 1898. Therefore, states were free to make their own bankruptcy laws without federal restriction for the vast majority of the first one hundred years after the constitution was ratified.

The Bankruptcy Act of 1898 marks the origins of bankruptcy law legislation in the United States. Unlike many prior laws in England and America, the Act provided for both voluntary and involuntary bankruptcies. Furthermore, the Act allowed debtors a discharge for most kinds of debt. Voluntary bankruptcy was allowed for everyone, not just traders.36
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