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What they said about the first edition of The Truth of The Matter:


‘The merit of this book is the accumulation of detail—facts not really secret but unknown to the public at large—that makes a very formidable indictment against Kerr.’


Graham Freudenberg


‘Who to believe. Sir John or Mr Whitlam? Mr Whitlam’s account, in my view, is more believable than Sir John’s.’


Peter Bowers, Sydney Morning Herald


‘...makes some powerful points, both as to the political happenings during the troubled years of 1975 and in regard to Whitlam’s relationship with Sir John Kerr, points which un-doubtedly put some very large question marks after some of Kerr’s assertions in his book Matters For Judgment.’


Alan Reid, Bulletin


‘The last chapter of Mr Whitlam’s book is entitled “Towards the Republic”. It is also the best chapter...With characteristic fresh-ness he points out that under the Statute of Westminster, which he would like repealed, Australia and Canada are less indepen-dent monarchies than Papua New Guinea...’


Peter Hastings, Sydney Morning Herald
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FOREWORD


THE HON. ANTHONY ALBANESE MP
PRIME MINISTER OF AUSTRALIA





‘THROUGHOUT MY PUBLIC LIFE, I HAVE TRIED TO APPLY AN OVERARCHING PRINCIPLE AND A UNIFYING THEME TO MY WORK. IT CAN BE STATED IN TWO WORDS: CONTEMPORARY RELEVANCE.’1


Fifty years after the dismissal, Gough Whitlam’s forensic and forceful The Truth of the Matter has grown in historical value while retaining its contemporary relevance. The book exists outside traditional genres. It is not a political diary or an autobiography; at the time of publication its events were barely history. These are not the remembrances of a spectator; this is the vivid tale of the man at the centre of events.


The passion in these pages rings true because the consequences at the time of writing were all too real, the matter still unresolved and the characters were all drawn from life. What’s more, even at the distance of fifty years, we can grasp the stakes. A Labor Government elected with one of the most comprehensive policy programs in Australian political history, obstructed in the delivery of its vision, denied the legitimacy of its mandate and then, in scenes of unprecedented secrecy and chaos, dismissed from office.


One of my earliest political memories is of that fateful day. The drama of my history teacher, Mr Vince Crow, interrupting our Year 7 class to declare: ‘Our government has been dismissed.’ The shock and dismay that such a thing could happen angered all those true believers who had celebrated the ‘It’s Time’ victory less than three years earlier, after 23 years in the wilderness. For Labor people, Gough was a hero who had won successive democratic elections, and they felt that their values and worth had been summarily dismissed that day. This was deeply personal.


First published in 1979, The Truth of the Matter was far from the first word on the events of 1975. In addition to the acres of newspaper coverage from the time, there was already Graham Freudenberg’s A Certain Grandeur (1977) and Sir John Kerr’s autobiography Matters for Judgment (1978). Perhaps it is not surprising that when Whitlam’s account was published, some went so far as to suggest that:




After a few years the great passions about who did what to whom and precisely when in the great drama of 1975 have lost all their urgency and much of their interest ...2





Of course, The Truth of the Matter quickly proved otherwise. It was an instant bestseller and remains an indispensable guide to those turbulent times. The book is neither Gough Whitlam’s memoir nor a history of his government and its nation-defining achievements. Whitlam only touches lightly on the transformative program of economic and social change that his government delivered, so much of which lives on even today.


As he explained in the preface to the first edition, The Truth of the Matter arose from his decision to ‘set the record straight immediately’ upon the release of Kerr’s version of events in order to deal with ‘the personal, political and constitutional issues raised’.3 Yet in a timeless and vital way, The Truth of the Matter travels to the heart of Whitlamism. The book captures the essence of Whitlam’s deep respect for the institutions of Australian democracy and his unmatched understanding of the purpose, power and value of a reforming Labor Government.


Yes, it is about ‘who did what to whom and precisely when’, but it also asks and answers the bigger questions: how could it happen, why did it matter and where to for Australia from here?


Right through to the final chapter and its call for a republic, this book is also a magnificent expression of Whitlam’s sustaining optimism and enduring faith in the ability of the men and women of Australia to engage with bold ideas and make the big decisions.


Whitlam never doubted the difficulty of achieving progress or the institutional resistance set against it. He knew, better than anyone, that ‘the way of the reformer is hard in Australia’, yet here he once again urges us to stay the course.4 For this reason alone, this book remains both an inspiring and instructive read.


At the time, reviews were mixed. One praised Whitlam’s ‘very readable’ account while noting ‘there is a bitterness that might have been avoided’.5 Another sniffed that the ‘intemperate tone and blatantly disputatious manner do not do the former Prime Minister much credit’, as if Whitlam would have been better served by history if he had meekly accepted Kerr’s decision, praised the parliamentary obstructionism that led to it and supported the subsequent justifications for both.6


This book is not a dry, detached account voiced by the all-knowing narrator, but neither does it pretend to be. The Truth of the Matter is disputatious precisely because it takes a side in a seismic national dispute.


A procession of respected journalists, historians, constitutional experts and biographers have grappled with the events of 1975. We can look to them for a temperate tone. This is the work of a prime minister, protagonist and prima donna assoluta and all the better for it.


As for bitterness, one of the most striking things about The Truth of the Matter is that none of its central argument rests on a sense of personal injustice, or calls for retribution. Instead, Whitlam trusts to logic, reason, parliamentary precedent and democratic principle. This is indeed a passionate appeal but one that aims for the head, not the heart.


In fact, more often than not, even in describing scenes of high drama, Whitlam opts for studied understatement. To take one example, I started working on this foreword soon after the swearing-in of Australia’s 28th Governor-General, Her Excellency the Honourable Sam Mostyn AC. It was a day marked by unity, optimism and bipartisanship. Compare that to Kerr’s appearance in 1976. Beneath headlines such as: ‘Booing, boycott greet Sir John’ and ‘The pomp proceeds as mob howls hate’. The Age called it ‘one of the most bitter Parliamentary openings in Australia’.7


Yet Whitlam gives only one, matter-of-fact paragraph to those events:




When the Governor-General entered the Senate chamber to deliver his address opening the Parliament, the Labor senators left the chamber. When he invited members of the House of Representatives to attend in the Senate chamber to hear his address the Labor members declined the invitation.8





Just as Gough cautioned us that he was eternal rather than immortal, his self-discipline is admirable but not infallible. There are healthy doses of the wicked Whitlam wit and some devastating asides.


The author plainly delights in exposing Kerr’s preoccupation with accumulating various imperial honours, as well as securing artwork from the national collection for his residences. The former draws a reference to Coriolanus; the latter a comparison with both the Prince Regent and Catherine the Great.9 In the great tradition of ‘Tiberius with a telephone’, Caligula, Claudius, the consul Varro and many others make an appearance.


Yet in the end, the most lethal weapon Whitlam deploys against Kerr are the words and actions of Kerr himself. It is one of those engaging quirks of this episode that Kerr sacked the person best equipped to put him under the microscope. This is what Gough does in these pages. He stretches Kerr’s speeches, writing and reasoning out like specimens on a slide, dissecting the assumptions, pretensions and contradictions with unflinching, forensic concentration. No Prime Minister of Australia, before or since, has been better suited to the task.


At the distance of half a century, only the most committed contrarian would try to make a case for Sir John Kerr’s decision, but at the time of publication and for many years after, this was considered to be a story with two sides. In his appeal to history’s judgement, Whitlam does not rest his case on concepts of fairness or honesty, he advances an intellectual, legal and constitutional argument that has become the national consensus.


He takes the same approach to the Liberal and National parties who prevailed on Kerr to break a parliamentary deadlock of their own making. As Whitlam wrote in the introduction he provided to the third edition of this book in 2005:




If I were rewriting this book the only change would be to emphasise the parliamentary record as the primary source of the truth of the matter for the new generations.10





Those words took on on new significance in recent years, in the historical debate about any role that the Queen’s advisers and even the monarch herself may have played in Kerr’s decision.


Just as Whitlam worked to shield the Queen from any reflected controversy at the time, he makes it plain in this book that it is the Parliament and not the Palace that holds the important answers.


The Parliamentary Debates open a window on to the drama of those days and they highlight the consistency and clarity of Whitlam’s advocacy. So much of it centred on the simple principle that a government’s mandate—its ‘command to perform’—is determined by the composition of the House of Representatives, not control of the Senate.


I was first elected to the House of Representatives in 1996 and have had the privilege of serving as Prime Minister and Labor leader as well as Leader of the House. Through all those years in the chamber and out of it, I have never heard or read a more eloquent tribute to the democratic supremacy of the people’s house than this book.


At Whitlam’s memorial service at the Sydney Town Hall in 2014, Graham Freudenberg said of his leader and friend:




His great stage was the House of Representatives—stage, pulpit, arena. For a decade, he won memorable victories in the House of Representatives.


In 1975, he fought his mightiest fight, in defence of the House of Representatives, and suffered his worst defeat, on the verge of victory.11





Yet The Truth of the Matter is much more than a great actor’s tribute to his favourite theatre. Because while every contemporary account agrees Whitlam’s oratory was electric, it is the substance, not the style, he wants the reader to consider.


Whitlam extracts the speech he gave in the chamber on 16 October 1975, the first debate on the deferred supply bills. On that day, in full flight, he quoted constitutional experts John Quick and Robert Garran:




The House of Representatives is not the only national chamber: it is the democratic chamber; it is the grand depository and embodiment of the liberal principles of government which pervade the entire constitutional fabric. It is the chamber in which the progressive instincts and popular aspirations of people will be most likely to make themselves first felt.12





Whitlam then sets that high principle against the low motives of the Opposition in the Senate:




It is because this Government has attempted to make this Parliament the instrument of reform, for long overdue change, for progress, for the redistribution of wealth, for the uplifting of the underprivileged, for the reduction of the privileges of great wealth and deeply entrenched vested interests, an instrument towards equality of opportunity for all Australians, that our opponents and those vested interests have from the very beginning, as Senator Withers revealed, embarked on a course to destroy this Government at the earliest opportunity. But what they are really doing is destroying the basis of parliamentary democracy in our country.13





For generations of true believers, this will always be the heart of it. Behind all the various schemes and subplots was an intractable conservative refusal to respect the mandate or even acknowledge the legitimacy of a Labor Government that had secured a majority in two consecutive federal elections inside three years and was using its mandate to drive new progress in virtually every facet of Australian life.


The legacy of the Whitlam Government stands tall in history: new equality for women, land rights for Aboriginal and Torres Strait Islander peoples, the recognition of China and a new assertion of Australia’s place in the world, the creation of Medibank, greater access to university, infrastructure investment that changed the face of Australia’s suburbs and much more. Yet for all these achievements, Labor people are still left to wonder what more time and a fair go might have brought.


Characteristically, this is not where Gough ends his book. Instead, in the final chapter he mounts his case for an Australian republic and in the new introduction he added to the 2005 edition, he advocates fixed terms.


The contemporary relevance of this closing call to arms goes beyond proposed constitutional amendments. It is a bigger message of hope and optimism. Even in a book detailing the truth of history, Whitlam urges Australians to reject the habits and fears of the past and choose the demands and opportunities of the future.


In The Truth of the Matter, Whitlam reminds us that for all the obstacles set in the path of progress and all the resistance marshalled against reform, our democracy still entrusts each of us with power to change Australia for the better. This is our privilege, our responsibility, our command to perform.


If we maintain our enthusiasm, it’s always time.





1 E. G. Whitlam, ‘Thirty years later: The Whitlam Government as modernist politics’ [speech transcript], keynote address by the Hon E. G. Whitlam AC QC, 2002.


2 P. Cook, ‘Reviewed work(s): by G. Whitlam, G. Whitlam and M. Sexton’, Labour History, 1982, vol. 42, pp. 137–9.


3 G. Whitlam, The Truth of the Matter, Penguin Books, 1979, p. ix. here he once again urges us to stay the course.


4 G. Whitlam, ‘Chifley Memorial Lecture, delivered by the Prime Minister, the Hon. E. G. Whitlam, QC, MP, at the University of Melbourne’, Australian Government, Department of Prime Minister and Cabinet, 14 August 1975.


5 C. Aikman, ‘Reviewed work(s): The Truth of the Matter by Gough Whitlam’, New Zealand International Review (July/August 1979), vol. 4, no. 4, p. 31.


6 R. J. Williams, ‘Review: To the precipice and back: Reflecting on the 1975 Australian “Constitutional Crisis”’, Pacific Affairs, Autumn 1980, vol. 53, no. 3, p. 520.


7 J. Jost and P. Smark, ‘Boos, jeers and a boycott for Sir John Kerr’, The Sydney Morning Herald, 16 February 2023.


8 G. Whitlam, The Truth of the Matter, Melbourne University Press, 2005, p. 222.
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10 Whitlam, The Truth of the Matter, 2005, p. xi.


11 G. Freudenberg, ‘Now it’s time for Australia after Gough Whitlam’, The Sydney Morning Herald, 6 November 2014.


12 Whitlam, The Truth of the Matter, Melbourne University Press, 2005, p. 104.


13 Whitlam, The Truth of the Matter, 2005, p. 105.





INTRODUCTION TO THE THIRD EDITION





MAINTAIN YOUR RAGE AND YOUR ENTHUSIASM FOR THE ELECTION NOW TO BE HELD


 


I republish The Truth of the Matter as a tribute to the men and women of Australia who uphold the spirit of the second and more important of my injunctions on the steps of Parliament House on 11 November 1975—to those of all parties who maintain their enthusiasm for Australian parliamentary democracy, despite the grievous blow it suffered on that momentous day thirty years ago. The youngest voters in 1975 are now forty-eight; and I am grateful to Melbourne University Publishing for the opportunity to present to the new generations the enduring principles at stake in the crisis, as relevant as ever to Australia’s future.


I offer this edition unrevised since 1979. In the second Penguin edition of 1983 I was able to say:




The revelations of the past four years have reinforced the central themes of this book: that the crisis of 1975 was essentially not only a constitutional crisis but also a political crisis; that the action of the Governor-General can be understood only in political terms, not in constitutional terms at all; and that his action represented not only a gross perversion of the Constitution and its conventions but a gross misreading of the political realities. The Governor-General had no right whatsoever to make a political assessment even if it had been correct. There was a political crisis entirely capable of a political solution. Although the constitutional anomalies would remain, the political resolution was imminent.





Since then, a mass of new material has accumulated in the shape of histories, biographies and autobiographies, personal reminiscences, television interviews, documentaries and scholarly writings on the law and the Constitution. My Government’s Cabinet papers are now open to the public. No episode in our political history has been so thoroughly traversed. Overwhelmingly, the new material confirms the central arguments and assertions of this book.


Yet illuminating and conclusive as the additional matter may be, it can at best only supplement what is already known from the contemporary public record. In the writing and understanding of history, there is no substitute for the document. In the case of Australia’s political and constitutional crisis of October–November 1975, we have always had available the greatest public document of all—the Hansard, the record of debates and proceedings in the Australian Parliament. In no other publication is the true nature of the crisis in its political and constitutional aspects more thoroughly exposed, explored and explained. Even in its more farcical aspects, Fred Daly’s hilarious account to Parliament of the visit of Tirath Khemlani to Canberra tells more about the so-called loan affair than all the other outpourings put together.


The real story revealed in Hansard is a tale of two crises; one conducted openly, frankly, robustly in the full light of day before Parliament and the public; the other conceived in secrecy and deceit. One was the authentic crisis from 15 October to the morning of 11 November. By definition, Hansard is silent on the ambush. Yet knowing what we now know, that silence itself speaks volumes; and again, a careful reading of the available documents, such as Sir John Kerr’s Statement and Sir Garfield Barwick’s Opinion, can provide fresh insights in the light of the later knowledge.


If I were rewriting this book the only change would be to emphasise the parliamentary record as the primary source of the truth of the matter for the new generations. I take the opportunity of this new introduction to make the point by way of five references to Hansard.


(1) Even after thirty years, it is breathtaking to read the actual terms of the Senate resolutions against my Government and to realise the arrogance of the demand which a mere half of the Senate was making on the House of Representatives. The breaches of constitutional convention which had created this ‘tainted Senate’ are described in Chapter 5 of this book. Thus, on 15 October the coalition Opposition was able to muster the numbers for a resolution: ‘This Bill (the Loan Bill 1975) be not proceeded with until the Government agrees to submit itself to the judgement of the people . . .’.


The Senate was claiming the unilateral power to terminate the House of Representatives, elected only seventeen months earlier, without itself going to an election. Further, it was claiming to exercise this power, not by a vote to reject the Budget or refuse Supply—it never dared to do so from the beginning to the end of the crisis—but by the mere expression of its political opinion. This is what I called the Senate’s act of aggression. My colleagues and I were determined to resist it because we were duty bound to resist it. As I said in the House of Representatives on 21 October (p. 2306):




The Government—any elected government—based upon the majority in the House of Representatives, must be able to govern. This is an issue not just for this present Government or for me; it is a principle of fundamental importance for all future governments and Prime Ministers and for Australia. This must be emphasised: In this grave constitutional crisis, this crucial dispute between the two Houses, none of the electoral options available are in any way relevant to the issue at stake. The fact, for example, that there are grounds extant for a double dissolution does not solve the problem—it compounds it. There can be no double dissolution on this issue—on the grounds of Senate deferral or even rejection of the Budget. The grounds for a double dissolution on this issue do not exist. They could not exist for at least another 3 months—until after the Senate had twice rejected the Appropriation Bills.


To seek a double dissolution now on other grounds, however sound in themselves, would simply concede the right of the Senate to send the House of Representatives to an election any time the Senate chose. It would concede the very principle at stake. It would be surrender to the unconstitutional pretensions of the Senate to make or break governments formed in the House of Representatives. To concede that right now, to surrender that principle now, would be to establish a spurious right, a non-existent power to the Senate for all time. We will not sell out the constitutional rights of this House. We will not barter away the future of this House.





That was the whole issue at stake throughout the entire crisis, until the moment of Sir John Kerr’s coup.


(2) Far from denying the existence in the Constitution of a Senate power to reject money Bills, I never ceased to challenge Mr Fraser to bring it to the test. In answer after answer and speech after speech, Hansard shows that our standing challenge to him was to allow his followers to stop stalling and vote directly to reject the Appropriation Bills. Everyone in the House knew that such a vote would end the crisis once and for all. I knew and he knew that there were honourable senators who would never break the fundamental convention of our parliamentary democracy. Just one changed vote would have been enough.


Hansard discloses a decisive change in the atmosphere in Parliament from Tuesday 28 October. Two things had happened during the weekend. The published opinion polls showed that 70 per cent of the people wanted the Senate to pass the Budget. On the Saturday night, on the ABC’s Four Corners, Senator Eric Bessell (Liberal, Tasmania) said that he would not vote for rejection and ‘I would think that there would be a good many others who would feel the same as I do on the question of rejection’. In other words, Senator Bessell would never have been party to the ultimate breach of parliamentary government—the rejection of Supply by an Upper House. In the original edition of this book, Chapter 6, entitled ‘The Senate on Strike’, I was able to provide indirect evidence of ‘the good many others’ who shared his principled view; and after its publication, Senators Neville Bonner (Queensland) and Don Jessop (South Australia) identified themselves. But the great significance of Senator Bessell’s statement was that it placed on the public record, as an absolute certainty, that the Budget Bills would pass as soon as the Senate could be brought to vote on them. From that moment it was no longer a question of ‘if’, but only a question of ‘when’. Senator Bessell had clearly pointed the way to an end of the crisis. I read his statement to Parliament on 28 October. Sir John Kerr must have known about it.


(3) Hansard explodes the many myths about my attitude to Sir John Kerr. Indeed, the most remarkable feature of the parliamentary record of the crisis is the almost total absence of discussion of the Governor-General or his role. For my part, the one substantial reference was on Tuesday 21 October when I said:




There have been those long months of conditioning by the political, the business and media interests who have never been prepared to accept the legitimacy of an Australian Labor government. Now we are seeing a fresh phase in this exercise. Now we have the headlines: ‘Will Sir John Kerr act?’ and ‘Fraser says Kerr must sack PM’. Where will this intimidation stop?





In Chapter 7 of this book, entitled ‘The Governor-General Consults’, I give the context of this reference (pp. 125–7). I included it in my speech in response to, and in sympathy with, a complaint about the ‘intimidation’ by Sir John Kerr himself!


Mr Fraser made almost as many speeches as I did during those four weeks. Yet in Hansard you will find only one reference to the role of the Governor-General. Almost literally at the eleventh hour of the eleventh day of the eleventh month, in his last speech before my dismissal, when he was privy to what was about to happen, he said:




He has not said that he would accept the Governor-General’s decision taken in accordance with his constitutional prerogative. There are circumstances, as I have said repeatedly, when a Governor-General may have to act as the ultimate protector of the Constitution. He ignores that prerogative.





And that’s it. Whatever Mr Fraser might have said outside about the Governor-General’s ‘prerogative’, he never discussed it openly in Parliament. There it could have been debated seriously and disposed of completely. But that would have given the game away.


(4) The only notable exception to the general parliamentary silence about the Governor-General was a speech by Robert Ellicott, also on 21 October. In his speech Mr Ellicott repeated his notions of the Governor-General’s ‘prerogative’ which he had already communicated to Sir John Kerr, at least by way of press release, on 16 October, the first full day of the crisis. On the very day Mr Ellicott made his speech, Sir John Kerr telephoned me at Parliament House to say: ‘This Ellicott thing . . . it’s all bullshit, isn’t it.’ The full story of the Ellicott memorandum, and its 6000-word rebuttal by the Crown law officers, is set out in the book on pages 113–16. I need, however, quote only one sentence from Mr Ellicott’s statement: ‘The Prime Minister is treating the Governor-General as a mere automaton with no public will of his own, sitting at Yarralumla waiting to do his bidding.’ Note the date—16 October, less than twenty-four hours into the crisis!


The more sinister implications of Mr Ellicott’s speech in Parliament surfaced only months later when he had become Attorney-General in the Fraser Government. Vowing to leave ‘no stone unturned’, he referred to a petition he had presented earlier that afternoon after it ‘just happened to come in the mail’. The petition was in fact from the Sydney solicitor Danny Sankey, seeking Hansard documents in order to prosecute me, Rex Connor, Jim Cairns and Lionel Murphy under the Commonwealth Crimes Act in relation to the Executive Council’s authority to borrow US$4000 million in December 1974. I describe the so-called loan affair, which was used to ignite the crisis, in Chapter 4, entitled ‘Resource Developments’. The Sankey prosecution, as it stood at the end of 1978, is dealt with in Chapter 10, entitled ‘Breach of Faith’; the end of this expensive farce is described in the third item in Extended Biographies in this edition.


(5) Hansard utterly refutes Mr Ellicott’s claims about my attitude to the Governor-General. Assuredly, I asserted the fundamental principle of Westminster parliamentary democracy: that the monarch or the viceroy must act only with and upon the advice of the Prime Minister having the confidence of the people’s House, in Britain the House of Commons, in Australia the House of Representatives. On 11 November Sir John Kerr, in collusion with the Chief Justice, Sir Garfield Barwick, turned this basic principle on its head. Barwick invented the monstrous doctrine that a Prime Minister must have the confidence of both Houses; that, he later said, was a condition of a government’s legitimacy. Thus, according to the Barwick doctrine, the Howard Government was illegitimate from 1996 to 2005. In essence, Sir John Kerr dismissed the Prime Minister who had the undefeated confidence of the House of Representatives but who would not give him the advice he wanted and installed a Prime Minister who would. The House of Representatives immediately voted no-confidence in the new Prime Minister by a majority of ten. The House requested Speaker Gordon Scholes to inform the Governor-General of its vote. Kerr refused to receive the Speaker until after the Parliament had been dissolved, the ultimate act of contempt for the House of Representatives.


The spurious nature of the advice Mr Fraser purported to give the Governor-General is revealed in his first and last speech as Prime Minister to the 29th Parliament, when he said:




Under the terms of the double dissolution the Bills that are in a double dissolution position will all be cited in that double dissolution and honourable members will have in mind the significance of that.





He had been commissioned to form government on condition that he advise the Governor-General to dissolve both Houses on the grounds that the Senate had twice rejected twenty-one Bills. If Sir John Kerr had believed for a minute that this rejection was a genuine ground for a double dissolution, he would have insisted that Mr Fraser undertake that, if he won the election, he would reintroduce and support the twenty-one Bills. If he had been in the least competent, he would also have submitted the Constitutional Alteration (Simultaneous Elections) proposal to the electors on the same date as the elections were held.


In this retrospect, I have stressed the importance of the parliamentary record because I believe it contains the most coherent and comprehensive account of the crisis and the issues at stake—right up to the morning of 11 November. We then move into a murkier sphere, from the openness of Parliament to the secrecy and duplicity of Yarralumla. Herein lies the importance of publications and revelations since the first edition of 1979 and the second edition of 1983. From the mass of material I select a few of the most illuminating.


(i) Sir Clarrie Harders, Secretary of the Attorney-General’s Department (1970–79), has condemned Kerr’s conduct in a comprehensive interview for the Oral History Collection at the National Library of Australia (December 1996—January 1997):




Peremptorily handing Mr Whitlam a letter [of dismissal] but giving at the very least a broad hint that things would be okay pretty soon for Mr Fraser . . . was not excusable. Sir John should have taken his courage in his hands and had it out with Mr Whitlam before 11 November.





(ii) In Things You Learn Along the Way (David Lovell Publishing, 1999) John Menadue, who was the Secretary of the Prime Minister’s Department from August 1974 to November 1976, wrote:




The Palace was not amused by what Kerr had done. I learned of this later from a note from Tim McDonald, the Official Secretary at Australia House, London, who relayed to me a discussion he had had with Sir Martin Charteris, who was personal secretary and political adviser to the Queen at the time. The discussion that McDonald had with Charteris was within a few weeks of the dismissal. Commenting on the Whitlam dismissal, Charteris said to McDonald that ‘the Palace shared the view that Kerr acted prematurely. If faced with a constitutional crisis which appeared likely to involve the Head of State, my advice would have been that [the Queen] should only intervene when a clear sense of inevitability had developed in the public that she must act. This had been Kerr’s mistake.’ A clear sense of inevitability had not been arrived at.





(iii) Sir John Kerr purported to dismiss my Government under what he called the ‘reserve powers’. Despite the 6000 words in the memorandum by the Solicitor-General Sir Maurice Byers, endorsed by the Attorney-General Kep Enderby, he said in his statement of 11 November: ‘I should be surprised if the Law Officers expressed the view that there is no reserve power for the Governor-General to dismiss a Ministry.’


Sir Maurice Byers condemned Kerr’s plea of ‘reserve powers’ in a powerful interview published in Millennium Dilemma (University of Wollongong, 2000):




I would say now, having a long life of reflection, that the reserve powers are a fiction. They don’t exist. I’ve refrained from saying so in the advice I gave to the Governor-General at Gough Whitlam’s suggestion in 1975. But it seems to me that the reason why the reserve powers can’t exist is that you can’t have an autocratic power which is destructive of the granted authority to the people. They just can’t coexist. Therefore you can’t have a reserve power because you are saying ‘the Governor-General can override the people’s choice’. That is really what you’re saying. And that’s nonsense. I should have been more explicit and said ‘reserve powers are nonsense’.





(iv) In his balanced account November 1975 (Allen & Unwin, 1995), published for the twentieth anniversary of the Dismissal, Paul Kelly quotes an interview he had with Sir Roden Cutler VC, who, as Governor of New South Wales, would have been Administrator had Kerr proceeded with his proposed overseas trip in November.




I thought it was wrong for the Governor-General to dismiss Whitlam when he had a majority in Parliament. I thought that the Parliament had created the problem and the Parliament should solve it . . . My view was that he did not have to act at that time . . . My impression is that Kerr acted from a sense of folie de grandeur. I think that Kerr liked being in the job and did not want to leave it. In one sense I think he welcomed the opportunity to be the political dictator of Australia. (p. 298)





Further, in a Four Corners program on 6 March 1995, Sir Roden said:




I think a Governor-General should never be worried about the security of his job. I think that it is always on the line and I think Sir John Kerr was not prepared to put it on the line. I think he intentionally meant to deceive Whitlam.





I had readily agreed to Kerr’s request that he be allowed to discuss the Supply crisis with the Leader of the Opposition. Paul Kelly wrote (p. 160):




Whitlam let Kerr see Fraser because he trusted Kerr.





That trust, more than anything else, was based on my respect for the office, whoever held it. Writers and commentators continue to assert that my great mistake was to take Kerr for granted. The only thing I took for granted was that he would act honourably and openly with the Prime Minister. Kerr himself has said: ‘I can hardly be blamed for the fact that they misread my character. If they were deceived they deceived themselves.’ And Malcolm Fraser told SBS television that he was a better judge of Kerr’s psychology than I was. I reject the notion that my job was to assess Kerr’s character or to psychoanalyse him. If there was any assessment to be made, it was about the character, duties and responsibilities of our respective offices under the Constitution, on the same basis of mutual trust and respect which I enjoyed with his predecessor, Sir Paul Hasluck.


*      *      *


In December 1974 Hasluck prepared five groups of records for the National Archives. The records were to remain sealed until they approached the open period. They included his notes of conversations with Prime Ministers and ministers, including his conversations with me about his retirement as Governor-General and the appointment of his successor. These records were at last released on 5 May 2005.


Hasluck took office as Governor-General on 30 April 1969. The Queen commissioned him to be Governor-General ‘during Our Pleasure’. There is a tradition that Governors-General should hold office for five years but their commissions do not state periods or dates. Quite soon after I was elected I had asked him if he would stay in office for a further two years after April 1974 and he had said that he would consider it but, having regard to the attitude of his wife, he doubted whether he could do so. In June 1973 I again raised the possibility with him. He told me that since I had taken office he had had more conversations with me in six months than he had had in the full term of my predecessors. He said that in order to be of possible help to me he had jotted down some names to be considered as examples of various classes of persons to be considered rather than as nominations: Ministerial, Crean and Beazley; Judiciary, John Kerr; Academic, David Derham and Kenneth Wheare; Big Business, Vincent Fairfax and Kenneth Myer; and Trade Unions, H. J. Souter. It is reasonable to speculate why Hasluck could have confidential and fruitful conversations with me and why Kerr could not. There was not the slightest reason, at least on my part, why Sir John Kerr could not have had the same frank and open relationship. It was his for the choosing. He chose otherwise.


I am profoundly, almost preternaturally, reluctant to use the term ‘conspiracy’, whether referring to collusion between Kerr, Barwick and Fraser or to allegations of possible CIA involvement. In the light of later revelations, however, there is one aspect of those events which is seldom noticed but which might justify the term. I refer to the question of a half-Senate election. On page 135 of this book I deal with Kerr’s failure to take the many opportunities to be open with me, such as our relaxed conversation at Kirribilli House after the visit there by Princess Margaret late in the afternoon of Sunday 2 November. On page 37 of my book Abiding Interests (University of Queensland Press, 1997) I was able to give an account of another event that same afternoon, the meeting at Treasury Place, Melbourne, between Fraser, Lynch and Anthony and Premiers Hamer (Victoria), Lewis (NSW) and Bjelke-Petersen (Queensland). At that meeting the Premiers decided that they would advise the State Governors to disregard any request by the Governor-General to issue writs for a Senate election. There could scarcely be a more flagrant breach of the conventions of the Constitution. Fraser’s staff telephoned this information to Kerr’s Official Secretary, David Iser Smith, at Admiralty House. At no time did Kerr discuss this with me. With the authority of the Labor Caucus I had gone to Government House to advise such an election; instead he handed me his letter of dismissal. I later learnt that a few days after 2 November, in the critical first sitting week in November, the President of the Senate, Justin O’Byrne, happened to walk round to the office of the Clerk of the Senate, James Rowland Odgers, who was notoriously involved in giving tactical advice to the Opposition. O’Byrne found Odgers closeted with Smith. One is entitled to ask why the Official Secretary of the Governor-General was consulting the Clerk of the Senate without informing the President of the Senate. From such improprieties, piled one upon the other, the coup of 11 November 1975 was manufactured.


[image: image]


Sir Paul Hasluck’s list of types of possible successors


Kerr’s conduct towards me would be unimportant today except that its result was a blow to the authority of the House of Representatives from which it has never really recovered. A House of Parliament whose Speaker, metaphorically and almost expressly, was kept waiting outside the gates of Government House, was lowered immensely in public esteem. I was the last Prime Minister of Australia to defend and protect the rights and authority of the House of Representatives. The constitutional right of the House of Representatives to run the term for which it was elected is basic to its authority, just as this right was not only at the heart of the crisis of October–November 1975 but also at the heart of the crisis of April 1974. As the leader of the coalition in the Senate, Reg Withers, confessed: ‘From March 1973 we set upon a course to bring about an election for the House of Representatives.’ Until 1955 the House of Representatives ran its term except for the double dissolutions of 1914 and 1951 and the government defeats in the House in 1929 and 1931. Sir Robert Menzies held premature and opportunistic elections in 1955 and 1963; but even he felt obliged to cite exceptional circumstances to justify his advice to the Governor-General. Since 1975 it has become routine, accepted apparently without demur, for my successors to advise elections at any time to maximise their Party’s advantage. Especially since 1996, nothing has done more to undermine the effectiveness of the House of Representatives as a legislative body than the way in which the Prime Minister has kept its members in almost permanent election mode.


In 1979 I concluded this book by a commitment to an Australian republic. In the preface to the 1983 edition I stressed the necessity to amend the Constitution to synchronise the elections and terms of members of both Houses and to counter the capricious conduct of Prime Ministers. I concluded:




The uncertainty of election dates remains the most serious problem of Australian politics. Its resolution is the most urgent task for the Federal Parliament, whichever party or coalition has a majority in it.





Since then I have constantly urged Federal and State parliamentarians to move to the US system of holding simultaneous Federal and State elections on fixed dates. Since the double dissolution election on 13 December 1975 there have been eleven elections for the Senate and the House of Representatives (four in March, one in July, three in October, one in November and two in December), ten elections for the Assembly in Queensland, nine elections for the Assemblies and Councils in NSW, Victoria and WA and the Assembly in Tasmania and eight elections for the Assembly and Council in SA. (Some of Tasmania’s Legislative Councillors are elected every May.) States held simultaneous elections only once; WA’s two Houses and Tasmania’s Assembly were both elected on 8 February 1986.


Australia and the USA have two-party systems. In Australia both sides of politics at Federal elections blame the State Governments for health, educational and transport shortcomings and at State elections both sides blame the Federal Government for those shortcomings. In the USA each side presents a co-ordinated and co-operative program at simultaneous Federal and State elections.


In Australia since 1918 a Federal law has prevented State elections being held on the day of a Federal election or by-election or referendum; it should be repealed. The permanent electioneering associated with the multiplicity of election dates comes at an unacceptable cost: the lack of respect for parliaments and politicians, the buck-passing of responsibility for finances and functions between the parliaments and the risk of political corruption in the political parties.


In Australia the multiplicity of State and Federal elections, far from strengthening parliamentary democracy, weakens it. It is the major reason for the growing ascendancy of the party machines over parliamentarians and candidates. It facilitates the systematic corruption of democracy perpetrated by the expenditure of vast sums of public money on propaganda masquerading as government advertising on television. Democracy! What crimes are committed in thy name!


During the crisis of 1975 the debate hinged upon the meaning of the constitutional term ‘responsible government’. It revived the question which dominated the great Constitutional Conventions from 1891 to 1898: ‘Will Federation kill responsible government or will responsible government kill the Federation?’ Next year the Parliaments of NSW, Victoria, South Australia and Tasmania will celebrate 150 years of responsible government. Parliamentarians of all parties could make no greater contribution to restoring the health and strength of responsible government, in both its constitutional and common usage, than to celebrate 2006 by working towards simultaneous Federal and State elections on fixed dates. It would transform our parliamentary democracy. It would transform and re-energise our Federation. Not least, it would make impossible a repetition of 11 November 1975.





PREFACE TO THE FIRST EDITION (1979)





 


OVER THE PAST YEAR I have been gathering material for an account of the aspirations and achievements of the Labor Government which was elected by the Australian people on 2 December 1972 and again on 18 May 1974 but which was dismissed by the Governor-General, Sir John Kerr, on 11 November 1975.


Late in November the Australian metropolitan dailies serialised Sir John’s book, Matters for Judgment. It was published in December. I decided to set the record straight immediately on the personal, political and constitutional issues raised in that book.


Gough Whitlam


Australian National University


Canberra


January 1979
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THE SENATE V. THE PEOPLE





‘WE EMBARKED ON A COURSE SOME TWELVE MONTHS AGO—I AM NOT TRYING TO BE PROVOCATIVE—TO BRING ABOUT A HOUSE OF REPRESENTATIVES ELECTION.’


Senator Reginald Withers, 10 April 1974


On 10 November 1975 the Chief Justice of Australia, Sir Garfield Barwick, visited Admiralty House, the Governor-General’s official residence in Sydney, at Sir John Kerr’s request. Sir John’s invitation was made without the knowledge or consent of his constitutional advisers, of whom I, as Prime Minister, was then chief. Rather, I had specifically advised against such a course as improper. Writing to the Governor-General that day, to confirm that in his opinion ‘the course upon which Your Excellency has determined is consistent with your constitutional authority and duty’, Sir Garfield asserted: ‘A government having the confidence of the House of Representatives but not that of the Senate, both elected Houses, cannot secure Supply to the Crown.’


I shall, in its appropriate place, examine the merits of Sir Garfield’s assertion—and his action. At this stage, it is enough to point out that, in a single sentence, he purported to settle the whole range of issues, political as well as constitutional, which had been the subject of the most intense and intensive debate of its kind Australia has ever known.


It must be emphasised that the crisis of October–November 1975 was essentially a political crisis, capable of solution by political means. Sir Garfield’s assertion is in fact not a description of the Australian Constitution at all but a description of the Australian political situation as he claimed to see it on 10 November 1975. I propose to show that it was, at best, an inadequate description; there was, neither on 10 November nor on 11 November, justification for anybody to assert baldly that my Government ‘cannot secure’ Supply. Again, I emphasise that such a judgement, in the circumstances of October–November 1975, was political not constitutional. Of all the principal persons involved in the crisis, the Chief Justice of Australia was the least fit or fitted to make it. When judges make pronouncements sub rosa and ex parte, they are no wiser than lesser breeds without the law.


Australian conservatives have since attempted to erect Sir Garfield’s dictum into a doctrine. That is why it is so dangerous and why I have chosen to introduce my account by referring to it. If indeed, as Sir Garfield asserts, a government must have the confidence of both Houses of the Australian Parliament to secure Supply, he has written a prescription for permanent instability and for the paralysis of responsible government. In a two-party parliamentary system, such as ours essentially is, the ‘confidence’ of both Houses would require a majority in both Houses. Such a requirement overturns the fundamental principle of responsible government: that governments are made and unmade in the Lower House—in Australia, the House of Representatives.


Between 1949, the first election using the proportional system of voting for the Senate, and the 1975 double dissolution, the parties controlling the House of Representatives had had a majority in the Senate for only eight years. The Liberal and Country Parties never had a majority in the Senate under Prime Ministers Holt, Gorton and McMahon and had a majority for less than half the time under Prime Minister Menzies. They did not have a majority in the Senate for over two of the five years that Sir Garfield was Attorney-General.


In 1963 Sir Robert Menzies successfully asked the Governor-General, Lord De L’Isle, to dissolve the House of Representatives a year ahead of due time. The senators at that time had begun their six-year terms of service on 1 July 1959 and 1 July 1962. The Constitution allows an election to fill vacant places in the Senate within one year before the places are to become vacant. Therefore there could not be a Senate election before July 1964. As a result, Australia had an election for half the Senate in 1964, a House of Representatives election in 1966, another half-Senate election in 1967, a House of Representatives election in 1969, yet another half-Senate election in 1970 and a House of Representatives election in 1972. For a decade, therefore, the two Houses of Parliament lacked contemporaneity; they were chosen at different times, on different issues. The two Houses were neither co-equal nor coeval. Above all, in none of the separate elections for half the Senate, in 1964, 1967 or 1970, was the fate of the government involved.


In May 1977, 62.2 per cent of Australia’s electors voted to correct the disruptive consequences caused by Sir Robert Menzies’ decision of 1963. They then supported a referendum which they had rejected in 1974, to ensure that elections for the House of Representatives and half the Senate should be held simultaneously and terms of both Houses should be synchronised. The majority view still did not prevail because the proposal was beaten narrowly in Queensland, Western Australia and Tasmania. Had the proposal for simultaneous elections applied in 1972, the course of events in 1974 and 1975 would have been vastly different.


Even this reform, however, would not and could not guarantee that the party gaining a majority in the House of Representatives would possess control of the Senate. The Barwick ‘doctrine’ remains a potentially disastrous interpretation of responsible government under the Australian Constitution.


The Barwick ‘doctrine’ of 10 November 1975 was no more than a single-sentence summary of the entire case put in Parliament and the press by the Leader of the Opposition, Malcolm Fraser, and his supporters throughout October and November 1975. It was no more correct then than it had been at any time in the preceding three years. For the fundamental fact is that my Government, twice elected with a clear majority in the House of Representatives in 1972 and 1974, never enjoyed the ‘confidence’ of both Houses. At no time in those three years did we have a majority in the Senate. And in our first truncated term, between December 1972 and April 1974, there was just no possibility of having such a majority. The reason is simple and absolute: the election of 2 December 1972 was for the House of Representatives alone; there could be no election for the Senate that year. Thus it can be seen with hindsight that the seeds of destruction of the Labor Government in 1975 took ground in December 1972.


Yet it must be stressed that the crisis of October–November 1975 was unthinkable in 1972. We still lived in an age if not exactly of innocence, yet of decent regard to constitutional conventions. The Barwick ‘doctrine’ was unknown to most Australians, if not, as most of us would have believed at the time, unknown to the Constitution itself. The Australian voters took it for granted that what they were doing on 2 December 1972 was electing a government for a normal parliamentary term of three years. It was certainly on this basis that both the Prime Minister, William McMahon, and I campaigned. I cannot recall the fact that a successful Labor Party would inevitably face a hostile Senate ever being mentioned by either side throughout the campaign or by press commentators in its immediate aftermath. I did not use it as an alibi against reform; Mr McMahon did not use it as a reason for the return of his Government. As late as 10 November 1975, on the eve of my dismissal, two elections later, I was able, with complete empathy on the part of my audience, to recall the prevailing atmosphere and attitudes of 1972 in an address to the Melbourne Press Club:




It’s like Churchill explaining in his war memoirs why he failed to make any inquiry at all about whether the great guns at the Singapore Naval Base could shoot north as well as south—landward as well as seaward. He didn’t raise the question because it never occurred to him: ‘It no more occurred to me to ask that question than to ask if a battleship were launched with a bottom’—to quote him.





The comment has since been made, with some justice, that the Churchillian analogy is even more pertinent to my attitude to Sir John Kerr before 11 November 1975.


The Senate as it existed at the end of 1972 comprised twenty-six senators from the Australian Labor Party, twenty-seven from the Liberal and Country Parties,1
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