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′Luku-Wäŋawuy Manikay1 (1788)′


by GalarrwuyYunupiŋu
as performed by Yothu Yindi on Homeland Movement2


My boys at ye olde Parliament, I raise a tale to relate
Now Balanda3 say we lost our land in 1788


It seems that in that year of grace one Captain Phillip4 landed
At a place in the east called Sydney Cove but he didn’t come empty handed


For he put up a flag and said this land now belongs to George the Third5
and if anyone wants to challenge this then let his voice be heard


Oh haven’t I told you often, my boy, that the land was all created
By Barama and the Djaŋ′kawu,6 and then it was populated


By the Yirritja and the Dhuwa of the Yolŋu7 at Yirrkala
By Rirratjiŋu, Gumatj, Dhalwaŋu8 and the other matha and mala9


But there was no fight when the white man came, we welcomed him as a friend
But we never said he could have our land because that would be the end


For if Captain Phillip would have landed here and tried to take Yirrkala
It wouldn’t have taken us very long to fix that English fellow


The madayin system10 can only work if we own the land today
The older people are passing songs to the djamarrkuli’s11 hands


The buŋgul,12 land and the manikay13 go hand in hand as one
As tomorrow calls we will decide a better destiny


Perhaps we should’ve known better boy, instead of the songs we sing14
To pledge allegiance to a white aristocracy


__________________


1 Foundation-Site Song. Gumatj–English transcription and translation by Aaron Corn (2004).


2 Yothu Yindi, Homeland Movement (Producer Leszek Karski, Mushroom Records, D19520, 1989, 15).


3 Europeans.


4 The first colonial Governor of NSW.


5 British monarch (1760–1820).


6 Waŋarr (ancestral progenitors) of the Yirritja and Dhuwa patri-moieties.


7 People.


8 Yolŋu patrifilial groups.


9 Patrilects (literally, ‘tongues’) and patrifilial groups.


10 Religious–legal system.


11 Children’s.


12 Public ceremonial dances.


13 Public song series.


14 Manikay.
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Preface


The Hon Sir Anthony Mason AC KBE


This volume of essays presents various perspectives—legal, historical and humanistic—on a wide range of issues including such matters as sovereignty, treaty and agreement making, land rights, autonomy and self-determination. The essays seek to set these issues in a wider context. They deal with the evolution of international law as it expanded from a system of rules to govern the relations of European nation states inter se to a system of rules which sought also, however inadequately, to govern the acquisition of colonial territories in America, Africa, Asia and Australasia by the major European powers. International law is presently in the process of endeavouring to articulate the rights and interests of Indigenous peoples.


In this context, the essays highlight the difference between the treaty-making approach adopted in North America and New Zealand with the absence of such an approach in Australia. The reasons for the difference are discussed. They include the concept of terra nullius and the unconvincing distinction drawn between the degree of advancement of other Indigenous peoples and the Australian Aboriginal peoples for the purpose of denying the existence of rights of property, matters which were dealt with in the Mabo (No. 2) judgments of the High Court.


While the recognition of native land rights by statute and in Mabo has been seen as an important step forward, the difficulties of establishing Indigenous land rights are clearly acknowledged. The result has been to emphasise the virtues of resolution by agreement.


The essays, notably that by Noel Pearson, suggest that the High Court’s interpretation of ‘native title’ in s 223(1) of the Native Title Act is unduly narrow and departs unjustifiably from the Mabo concept. One consequence is that the Australian concept of native title is more limited than that in North America and New Zealand, though there are other factors which contribute to that conclusion.


In the light of what has happened since, it can now be seen that the Mabo decision was not the threat to established land titles that some critics of the decision suggested. It may have played a significant part, however, in paving the way for the making of agreements whereby Indigenous peoples have achieved larger rights to the use and enjoyment of land.


One strong message conveyed by these essays is that the way forward to rectification of the injustice suffered by the Indigenous peoples is through the making of agreements. Another message is that the very process of negotiation reinforces the sense of community in the Indigenous peoples and in this way the process of negotiation strengthens their identity. The issues raised in the book are important. These essays will contribute to a better understanding of them into the future.





Prologue


Marcia Langton, Maureen Tehan, Lisa Palmer and Kathryn Shain


This collection is an important contribution to international debates on Indigenous peoples’ rights, treaties and agreement making. The contributions in Honour Among Nations? describe and analyse a diversity of treaty and agreement-making instances between Indigenous peoples and others in settler states.


Drawing on a variety of academic disciplines, legal jurisdictions and contexts, the collection provides a comprehensive overview for readers interested in learning more about new directions in treaties, agreement making and Indigenous public policy and aspirations in settler states. The scope of the collection includes recent cases and historical analyses of past events. The main body of the collection consists of nineteen critical chapters grouped into four main sections. In addition, there is a general critical introduction, and four brief introductions that contextualise each of the volume’s sections.


Many of the contributions in this collection were first presented as seminar papers in a seminar series titled ‘Negotiating Settlements: Indigenous Peoples, Settler States and the Significance of Treaties and Agreements’, convened in 2002 by The University of Melbourne’s Professor Marcia Langton at the Institute of Postcolonial Studies in North Melbourne. The seminar papers were later revised by the authors for inclusion in this collection, while other papers were commissioned by the editors in 2003.


Both this collection and the 2002 seminar series are part of a broader Australian Research Council (ARC) and industry funded research project, ‘Agreements, Treaties and Negotiated Settlements with Indigenous Peoples in Settler States: Their Role and Relevance for Indigenous and other Australians’. Beginning in 2002, outcomes of this project include the establishment of the Agreements, Treaties and Negotiated Settlements (ATNS) Project database. The ATNS database is an online gateway which links current information, historical detail and published material relating to agreements made between Indigenous peoples and others in Australia and other settler states. The ATNS database is designed for the use of Indigenous and other community organisations, researchers, government and industry bodies. It can be located at http://www.atns.net.au. This project also includes case studies of agreement making and the production of a series of legal issues papers.


This ARC Linkage project was awarded for 2002–2004 to Professor Marcia Langton, Foundation Chair of Australian Indigenous Studies at The University of Melbourne; Professor Larissa Behrendt, Faculty of Law and Jumbunna Indigenous House of Learning, The University of Technology Sydney; Ms Maureen Tehan, Faculty of Law, The University of Melbourne; and Dr Lisa Palmer, Postdoctoral Research Fellow, The University of Melbourne, to work in collaboration with the Aboriginal and Torres Strait Islander Commission, and continuing with the new Aboriginal and Torres Strait Islander Services as the project’s industry partner. The Australian Institute of Aboriginal and Torres Strait Islander Studies has also supported this project.
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Introduction


Marcia Langton, Maureen Tehan and Lisa Palmer


Indigenous peoples, encapsulated by colonial regimes, and subsequently, settler states, have long attempted to negotiate for the recognition and redress of historical injustices. To varying degrees, they have also sought state recognition of their rights of sovereignty. Barkan1 argues that these claims (whether by Indigenous peoples or others), based on injustice and the desire for recognition by the nation-state, are increasingly addressed by negotiating restitution.2


The power of this process of voluntary negotiations and agreements is that, while it goes some way towards making amends for past injustices, it also redefines future interactions between victims and perpetrators and attempts to negotiate improvements on existing social injustices. Moreover, restitution enables victimised groups to be recognised as groups, forcing a reexamination of the Enlightenment understanding of justice as exclusively the protection of individual human rights.


Indigenous peoples have brought to international attention the injustice of colonialism and the colonials’ self-justifying claims to dominion. They have developed various models for the negotiated settlement of rights in their ancestral property and jurisdiction. Legal scholars have supported their rejection of the fantastic nature of settler states’ claims to legitimacy and the alternative arrangements developed, such as treaties.3


The contributions in this book examine, among other things, the idea of recognition and restitution through the making of agreements, which has become the principal form of engagement between Indigenous nations and the modern nation-state. Building on their histories of engagement through treaty making (and breaking), in the United States of America, Canada and New Zealand, negotiated agreements have replaced treaties as the modern arrangement for engagement with Indigenous peoples with respect to resource use.4


Agreement making emerges in our historical analysis as an instrument of governance within and between the nation-state and Indigenous nations, or, as we sometimes refer to them, aboriginal polities. Particularly in settler nation-states that coincide with a number of aboriginal polities having their own customary law regimes, agreement making has evolved among these diverse entities as a means of engaging rationally in dealings in land access and use, resource distribution and governance. Such agreements eventuate in only the most opportune circumstances, however. The variation in outcomes from comprehensive settlements in Canada, such as the Nunavut Agreement,5 to the agreement involving extinguishment or impairment of native title or other rights, such as in Australia, requires, at the very least, some explanation. Some of this explanation lies in history, and several contributions in this collection expand our understanding of the political status of Indigenous peoples under colonialism and the practice of treaty making. Other chapters explain how the standing of Indigenous nations has been diminished, whether as a result of judicial decision or executive fiat. Others consider the ways in which recognition and substantive outcomes flow from agreement making, even in circumstances in which law has failed to accord formal recognition.


Indigenous people and human rights law


The twentieth-century paradigm of evolving Indigenous rights has involved a refining of human rights and law, with special reference to the circumstances of Indigenous peoples, as Morse explains.6 There is no single concept of Indigenous rights, but rather an ever-growing body of law, opinion and practice, much of it developed during the twentieth century and arising from both the demands of Indigenous peoples themselves and from the concessions made by governments, international bodies and others to recognise various special rights and interests, and to accommodate them.


Moreover, as Morse observes,7 the stature of Indigenous legal issues and the position of Indigenous peoples have grown dramatically in importance under both international and domestic law:




In 1994, the Sub-Commission on the Prevention of Discrimination and Protection of Minorities adopted a Draft Declaration on the Rights of Indigenous Peoples, which had been under development by the Working Group on Indigenous Populations since 1982. This Draft Declaration is currently under exhaustive clause-by-clause review before the UN Human Rights Commission. … In 1994, the UN adopted the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, thus ensuring that it made advances for both indigenous and minority peoples. The International Labour Organization (ILO) overhauled Convention 107 through the development in 1989 of the Indigenous and Tribal Peoples Convention 169, which has subsequently come into force, that concentrates upon a collective rights base approach and recognizes the continued existence of indigenous peoples as distinct peoples. More recently, the Organization of American States (OAS) has been consulting upon a proposed American Declaration on the Rights of Indigenous Peoples that could be adopted for the Western Hemisphere. In other regional fora, the European Council and the Organization for Security and Co-Operation in Europe (OSCE) have developed a series of international documents and institutions to recognize and protect the rights of minorities, which can provide some advances for the indigenous peoples of that continent. … Associations that are founded on shared history of colonialism, such as the Commonwealth and la Francophonie, have also begun to develop embryonic documents on human rights, as well as generate initial studies and rudimentary discussion on the rights of indigenous and minority peoples.


Simultaneously, many countries have chosen or been compelled to address the economic, political and legal situations of indigenous peoples within their domestic context. Constitutional recognition of indigenous peoples and their unique rights has occurred over the last two decades in a number of countries, while others have enacted fundamental changes through national legislation and policies. The highest appellate courts in a variety of countries have issued landmark decisions that have transformed the internal relationships between indigenous peoples and the nation states in which they live and fundamentally affected the political and legal landscape.8





Treaties and the development of international law


The period of the expansion of empires that led to the kinds of treaties, and the later forms of these pacts as modern agreements, is fertile terrain for understanding the several key concepts in the body of political thought and law on the nature of Indigenous rights. The history of treaty making in the ‘New World’ extended over 400 years for the British and French, and over 500 years for the Spanish, Dutch and Portuguese, with divergent outcomes throughout the colonies. Imperial powers found it necessary in various situations to justify acts of domination for juridical purposes.


The starting point for European expansion in the fifteenth century was the absence of formal relations between sovereigns with extra-European peoples, despite the legacy of the Roman Empire throughout Europe, and the trade relations that extended as far as China. The reach of the European powers into the ‘New World’ brought new peoples and civilisations within the ambit of a new international code of European regulation, and law developed ad hoc to justify conquest, trade, safe passage and other exigencies of imperialism. Thus, after initial contact had been established, the potential approaches of the imperial entities to regulate relations included all of those from unilateralism to reciprocity. Between these two extremes it was possible to find variants that expressed relations of ambiguous equality and inequality.9


The British have used treaties for the settlement of disputes since the thirteenth century. Treaties have been common practice between nations and states, either in the form we now know them at international law, or in different forms which stem from past customary law practices.10 When the British and other European imperial powers entered the New World, treaties and agreements with Indigenous people ensued. Following the War of Independence in the colonies of America:




Chief Justice Marshall of the United States Supreme Court explored the dilemma of the conflicting rights of settlers and Indigenous people, and adopted the compromise known as native title at common law. The Chief Justice reviewed the practice of Europe which developed after the 1537 Papal Bull, and declared that the ‘rights of the original inhabitants were, in no instance entirely disregarded … They were admitted to be the rightful occupants of the soil, with legal as well as just claims to retain possession of it’.11





Richard Bartlett, writing about Johnson v McIntosh, says that ‘the equality declared by Chief Justice Marshall was tempered by a regard for pragmatic considerations’.12 This decision was qualified to the extent that Chief Justice Marshall declared that, where the interests of settlers conflicted with the interests of Indigenous people, it was necessary to ‘resort to some new and different rule, better adapted to the actual state of things’ in recognising title to land. Thus, although ‘Indians were recognised as the “rightful occupants of the soil”, …their title was “necessarily, to considerable extent, impaired”’.13


Such general justifications played a crucial role in European expansion overseas. They had inherent universal applicability and included such well-known terms as ‘the right of conquest’, and ‘humanitarian’ or ‘civilising intervention’. Significantly, such justifications referred to rights that were specifically claimed by the European powers, such as the right to propagate the faith unhindered. Formally established juridical relations co-existed alongside claims to rights which the European powers never succeeded in securing in practice or which could only be secured at a much later stage.14


From the early nineteenth century, international law and its norms, elaborated by Europeans as an essential adjunct to their expansionist and colonialist activities around the globe, were taken to be universal. ‘The bone of contention was determining who were the subjects of such a universal system of norms’.15


Colonial subjecthood


As Evans shows in Chapter 3 of Part 1, with her comparison of nineteenth-century settler manipulation of Indigenous peoples’ political and legal subjecthood in Natal and Western Australia, the rule of law enabled the replication of the nation-state that evolved in Britain—‘a nation-state which had itself been constituted through conquest, coercion and colonialism’.16 As Evans argues, the rule of law operated ideologically throughout the nineteenth century as though the colonies were already the nation-states they would become, but with enduring and detrimental consequences for the Indigenous subjects, especially denial of equality before the law. In colonies of conquest, international law demanded the recognition of customary law and polities, while in settled colonies such as Australia (where the fiction of terra nullius was upheld), pre-existing laws and customs were not recognised. Rather, as British subjects, Indigenous peoples were theoretically entitled to the equal force and protection of British law. However, Evans argues that the British were able to circumvent their own legal standards by creating a separate system of criminal law which belied Aboriginal people’s status as equal subjects. Evans’s analysis places the scourge of racism, the hallmark of Enlightenment ideas that were fostered in Imperial expansion, at the centre of these developments. The colonial law effectively punished Aboriginal people, whose allegedly criminal offences inhibited settlement, and in this way criminalisation of native subjects went hand in hand with their dispossession.


In the 1830s, the Colonial Office in Britain had decreed that ‘the new colonial constitutions should contain no discriminatory provisions on the basis of race, colour, class or creed’.17 However, Evans notes that:




the incommensurability of this theoretical commitment to liberty and equality with the economic aims of settlement—predicated on the need to subject and dispossess these same Indigenous peoples—together with prevailing notions of European superiority, meant that caveats were placed on the possibility of full equality for Indigenous peoples as British subjects at the outset.18





By example, the use of the British criterion of property qualifications for political rights in Natal was a powerful tool for disenfranchisement and disempowerment, while all the while appearing as the application of the rule of law. Such colonial foils, in the end, placed the issue of property and rights to land at the centre of the decolonisation agenda, and indeed, postcolonial history.


North America


During the same period, in the United States of America, despite the findings at law as to Indigenous nations being the ‘rightful occupants of the soil’, the doctrine of discovery was interpreted as an exercise of dominion that impaired the standing of these Indigenous nations. Nevertheless, the formal recognition of Indigenous peoples as entities with sovereign status, such as in the United States of America and New Zealand, had considerable advantages over the situation in Australia.


In North America, from the time of first settlement, in the years 1533 to 1789—that is, prior to independence and the Marshall cases—the administrators of British colonies treated Indian nations as equal sovereigns. They were relationships ‘between sovereign nations’ that ‘accorded tribes an equivalent status to that of the colonial governments’.19


After independence, up until 1871, ‘the United States government assumed the role of the British and Spanish governments and continued the earlier British policy of treating with the Indians as members of sovereign nations. These treaties were made under the authority of the federal treaty making power’ enshrined in the United States’ constitution.20


‘In 1871, treaty making with the Indian tribes was discontinued as it was seen as an impediment to the assimilation of Indians into white society’.21 After 1871:




‘agreements’ rather than ‘treaties’ were made with the Indians. Between 1911 and the 1970s, Congressional practice was to obtain some kind of consent from the Indians for any action it was considering which might affect them. Current practice is to use negotiated settlements as a means of dealing with complex issues.22





Dorsett and Godden suggest ‘[a]n example of this is the Alaska Claims Settlement Act (43 U.S.C. 1601–1629). Other subjects of negotiated settlements include child welfare and gaming on Indian reservations.’23


Treaties in Canada proceeded from a different basis from those in the United States of America. Almost forty treaties were negotiated between first nations and the British Crown during the period 1693 to 1862. The majority of these were peace and friendship treaties. However, Indian peoples were not considered to be sovereign powers. Post Confederation treaties, the numbered treaties, ‘tended to follow a pattern of surrender of lands in return for particular rights, for example continued hunting and fishing rights, supplies or monetary payments’, or smaller areas of Reserve land.24


In 1982, a new section, section 35, was inserted into the Constitution Act. It provides that ‘the existing Aboriginal and treaty rights of the Aboriginal peoples of Canada are hereby recognised and affirmed’. Further, at sub-section 3, it includes land agreements as ‘treaty rights’ in order to achieve ‘greater certainty’. In addition, section 25 of the Charter of Rights and Freedoms provides that ‘the guarantee in this Charter of certain rights and freedoms shall not be construed so as to abrogate or derogate from any aboriginal, treaty or other rights or freedoms that pertain to the aboriginal peoples of Canada’.25 The existing aboriginal and treaty rights include common law aboriginal rights and title. Together with the notion of the honour of the Crown and the Crown’s fiduciary obligation to aboriginal peoples, these elements underpin agreement and treaty making in modern Canada.


The historical interplay between coloniser and aboriginal nations in North America and modern aspects of Canadian/aboriginal relations in the agreement-making process are explored by Morse in Chapter 2. A broad range of agreements exists in Canada today, including comprehensive land-claim settlements, some of which include self-government agreements; impact-benefit agreements; interim-management agreements; consultation agreements; local-service agreements; and many other types.26 Some are legally enforceable; others are not.27 The Canadian Constitution Act 1982 protects some, while the status of others is uncertain. Some agreements are based on building long-term relationships; others involve only short-term, singular projects. However, Morse argues that the totality of these agreements demonstrate that Indigenous people are now engaging with others across the public and private spectrums in a manner that has become a normal part of business in Canada. It is an outcome that demonstrates that ‘the unthinkable can in fact become commonplace’.28


The common law and constitutional tapestry woven by Morse provides a more optimistic backdrop for Chartrand, de Costa and Tehan in Part 2 (Chapters 6, 7 and 8, respectively), whose detailed analyses of the application of some of these principles present a more pessimistic view. For these authors, the pathway to modern, comprehensive agreements with aboriginal nations in Canada is strewn with obstacles, and in British Columbia at least, the unthinkable is not yet commonplace. Using the Royal Commission On Aboriginal Peoples as his guide, Chartrand points to serious anomalies in the modern Canadian treaty process, which excludes some aboriginal peoples such as the Métis,29 and does not adequately extend recognition and self-governance principles within existing treaty negotiations. He identifies the failure of the common law to accord adequate modern recognition to all aboriginal nations and the reliance on nineteenth-century notions of recognition as central to the failure of the modern process to meet the standards set by the Royal Commission for ‘nation-to-nation relationships institutionalised in treaties’30 and a reconciliation of ‘the national interest of each aboriginal treaty party with the interests of other Canadians’.31 He proposes direct legislative recognition of all aboriginal nations as the first requirement for a realigned relationship on a nation-to-nation basis.


Both de Costa and Tehan add a further dimension to this critical analysis of the modern treaty process by focusing in detail on the operation of the process in the Province of British Columbia. Tehan takes up the theme of the inadequacy of the common law in relation to the modern treaty process in British Columbia, suggesting that common law recognition of aboriginal rights and title has failed to produce meaningful negotiations or agreement in the Province. She argues that while law may to some extent operate to transform attitudes, the inexorably political dimensions of negotiating agreements requires more than law to produce agreements that adequately protect aboriginal rights and title and engage the jurisdiction of aboriginal nations. Complementing this analysis, de Costa argues that the British Columbia Treaty Process is institutionally flawed in its structure, the content of negotiations and the attitudes of the federal and provincial governments. Resonating with Chartrand’s broader analysis and Tehan’s view of law’s role, de Costa paints a bleak picture of the political processes surrounding treaty negotiations, and questions whether in this political and institutional moment in British Columbia there can be a rebalancing of the ‘colonial relationship’.32 Rather, he suggests that ‘an incremental approach, even a permanent culture of negotiation’33 may be preferable to final agreements, a view also taken up by Agius et al.34


New Zealand


The Treaty of Waitangi, signed in 1840 between the Maori and the British colonial government, ‘is recognised as the founding document of New Zealand which resides in the constitutional field of its system of government.35 The Treaty is in two versions: English and Maori. Because they vary in meaning quite substantially, there were problems of interpretation such that the English version had been privileged over the Maori. These differences between the versions have caused controversy in the interpretation of the Treaty and the application of treaty principles.36


The Treaty established the right of the Crown to govern in New Zealand and the terms of a peaceful settlement:




In exchange Maori rights to their lands, resources and taonga [treasured things] were affirmed and Maori were granted the rights and privileges of ‘British citizenship’. As New Zealand became constitutionally independent from Britain the treaty obligations of the British Crown were transferred to the Crown in New Zealand.37





Unlike Australia, New Zealand has a unitary rather than federal structure of government, and while it is a constitutional monarchy it does not have a written constitution. The government’s power to deal with Maori affairs derives not from a nominated head of power as under the Australian Commonwealth Constitution, but from the inherent plenary power arising from sovereignty itself.38


The Treaty provided that the Crown’s right to govern was dependent upon it meeting its obligations to Maori people under articles of the Treaty. In recent times, the Treaty has been considered in a number of landmark cases dealing with Maori rights. In interpreting the Treaty, the courts have ‘held it to be of no legal force, in itself, without incorporation into domestic New Zealand law’.39 Dorsett and Godden explain that over the past ten years there has developed a significant body of case law that has clarified the Treaty obligation of the Crown:40




Of particular importance in marking a change in the attitude of the Court was the Maori Land Council Case where the Court found that the Treaty should be interpreted in a broad manner and as an evolving instrument, taking account of international human rights norms. A number of treaty principles were elucidated in the course of that decision including: Sovereignty was exchanged for the protection of Rangatiratanga [full authority, chieftainship]; the treaty established a partnership imposing on the partners a duty to act reasonably and in good faith, and Maori are to retain Rangatiratanga over their resources and taonga [treasured things].41





As Williams says, the Treaty was ‘an exchange of promises rather than a declaration of rights’,42 and it does not constrain the sovereign power of the New Zealand legislature.43 However, that is not to say that the Treaty has no legal effect.


Williams simply and concisely locates the Treaty in the constitutional landscape of New Zealand, identifying its place as a relevant consideration in statutory interpretation.44 Perhaps more significantly, Williams identifies the raft of legislation in which treaty references now appear and that the Treaty now has a central place in legislation, bureaucracy and the scheme of New Zealand life.45 Regardless of the lack of specific enforceability, the Treaty is entrenched in the political and legal processes, and will not ‘go away’. Rather, Williams countenances the possibility of recognition of Maori jurisdiction and autonomy but within existing institutions. To this extent, the Treaty contrasts with the disparate approach to jurisdiction in Canada, and provides an alternative method by which to conceive Aboriginal sovereignty within the nation-state. Ultimately, Williams’ contribution reinforces the fiercely regional and culturally specific nature of solutions to the issue of reconciliation of settler and Aboriginal sovereignty.


The idea of a treaty in Australia


Throughout Australian history, entrepreneurial, evangelical and humanitarian figures have attempted by various means, including attempts to make treaties, to resolve the hostile relationship between the Indigenous and settler Australians.46 However, unlike in other settler societies, no treaty documents or treaty proposals were officially recognised. Judicial decisions declared Australia an uninhabited wasteland.47 Consequently, the large body of treaty law centred upon developments in the United States of America and in Canada has not developed in Australia. This is despite numerous attempts at negotiated settlement and offers of settlement.


In his book, Fate of a Free People,48 Henry Reynolds examines the evidence of treaty making during the early years of the first colonial settlement in Tasmania, when a treaty with the ‘Chiefs’ of the Aboriginal ‘tribes’ was discussed and considered. It was suggested that a treaty should have been entered into in order to restrain and prevent the extermination of Aboriginal people by the settlers. In Governor Arthur’s correspondence, Reynolds finds explicit discussion of the need for treaties.49 This is not surprising, given the international context of treaty making that we have just discussed. The missionary George Augustus Robinson was eventually commissioned to negotiate with the Aboriginal people.


Reynolds’s evidence shows that ‘treaty making was well understood among the Tasmanian tribes’.50 He concedes that we may never know with any certainty whether or not George Augustus Robinson negotiated a treaty on behalf of the government; the conditions were not recorded. However, he does conclude that the evidence suggests that Robinson ‘did reach an agreement similar to the treaties with tribes in North America’, although the terms of the agreement were not honoured.51 The ill-fated Batman treaty concerning an area of land, now encompassing Melbourne, met a similar fate. It was firmly rejected by Governor Bourke in 1835.52


Focussing on northern Australia, in Chapter 1 of Part 1, Langton and Palmer note that the Aboriginal societies along much of the northern coastline of Australia had traded with the seafaring peoples of the Indonesian archipelago, popularly known as the ‘Macassans’, from at least the seventeenth century till the early twentieth century, and concluded dealings with them which bear the hallmarks of the verbal treaties of North America and other colonies. They argue that Aboriginal peoples have continued this process of negotiation in their attempts to negotiate settlements with colonial authorities and the settler nation-state to the present day. Furthermore, they suggest that these negotiations, by, or with, Aboriginal people in northern Australia for settlements of trade and peace, have resulted in the extension of the jurisdiction of surviving Aboriginal customary polities, beyond their traditional boundaries into postcolonial commercial and legal domains. They observe, further, that modern agreement making affords recognition of Aboriginal customary polities that Australian statutes and common law have not. They draw our attention to the political terms of these contracts. Even though the Aboriginal parties must often negotiate under duress, consensus confers legitimacy on the state as it benefits from access to the Indigenous domain, while the Aboriginal parties have the opportunity to extend their customary jurisdictions into the modern economic and political spheres.


Unsettling sovereignties


It is not possible, as we have seen, to reduce the international relations between the Europeans and Indigenous peoples as a whole to a single pattern. For a long period a number of variants of international law co-existed and were employed by the Europeans, depending on the various circumstances and their diverse interests. While in their earlier engagements with non-European peoples the European interlocutors had strategically negotiated treaties of peace, friendship and trade, with the rise of the positivist doctrine of the nation-state during the nineteenth century, the principles of the law of nations were taken by the Europeans to be universal, and these new European norms of governance were considered to be applicable to the whole world.53 It was a doctrine that excluded any recognition of the alternative traditions of governance and sovereignty and increasingly provided the legal means for colonising states to consolidate territorial sovereignty over Indigenous lands.54


For the past two centuries, with the rise and decline of the ‘blood and soil’ doctrine of nation-state and sovereignty, the twinned ideas of nation-state and sovereignty have been challenged. As legal history scholar Joaquin Varela Suanzes has noted, Britain itself has not been free of serious challenges to the idea of sovereignty:




On the other hand, there is no doubt that during the current century the principle of Parliamentary sovereignty has had to face new and very difficult challenges. Particularly three: firstly that faced by the 1937 Statute of Westminster, which compelled the reconsideration of the relationship between the British parliament and the Commonwealth; secondly that caused by Britain joining the European Economic Community in 1972, which put on the table the no less problematic relationship between the sovereignty of the British Parliament and the primacy of European Community Law; thirdly that implied by the approval in 1997 of the Autonomy polls in Wales and Scotland, which have compelled a redefinition of the role of the Parliament of Westminster and its relationship with the two new legislative assemblies. Such challenges have forced a reconsideration of the validity of Parliamentary sovereignty in Great Britain today where the debate regarding sovereignty has acquired great political importance and substantial academic interest…55





Recent literature on federalism draws attention to the way in which diversity is accommodated in constitutional and political arrangements in various state formations. Thomas Fleiner56 has proposed that, in Europe at least, a number of different solutions have evolved in European nation-building, particularly expressed in European Constitutions with regard to their diversities. While the German constitution constructs the volk, or one-people, as the equivalent of the nation (conceived as a unity of people, territory, language and polity), Belgium, made up of three communities, the French community, the Flemish community and the German-speaking community, recognises this diversity in its constitution. In the Serbian constitution, it is stated that ‘[p]ersons belonging to a national minority shall have special rights which they exercise individually or in community with others.’ The Bosnian constitution asserts that it is the will of its various communities in the following: ‘Bosniacs, Croats, and Serbs, as constituent peoples (along with Others), and citizens of Bosnia and Herzegovina hereby determine that the Constitution of Bosnia and Herzegovina is as follows’.57 This rich diversity of communities of people caught up in several modern nation-state formations in Europe contrasts with the settler-state situation in Australia, in which unitary principles of nation-building have been, and remain, dominant in constitutional affairs. This has occurred notwithstanding the diversity of communities of interest inherent in the Australian Federation itself. Articulating this multilayered approach to sovereignty within the Australian nation-state may begin to prise open alternative ways of accommodating diverse communities.


In this respect, Chapter 5 by Corn and Gumbula is timely. It concerns an Aboriginal society with a history of asserting its customary rights in dealings with outsiders. The authors detail the depth, complexity and nuances of Yolŋu law and culture in their explanation of Yolŋu aspirations for full political rights in northeast Arnhem Land, in Australia’s Northern Territory. They also present fascinating historical details of the events in Arnhem Land, many violent and brutal, that shaped their modern political aspirations. They clarify events so often misrepresented in the European accounts of those dealings.


In protest at the excision of their lands for bauxite mining by the Federal Government, the Yolŋu clan leaders prepared the famous Bark Petition in 1963, which was submitted to the Parliament in Canberra. The meetings of elders to prepare the petition was the precursor to their subsequent litigation in Milirrpum and Others v Nabalco Pty Ltd and the Commonwealth of Australia58 and the Parliamentary Inquiry into the acquisition of the Yolŋu land for mining followed in 1964. Their case ‘against the Swiss–Australian mining company, Nabalco, and the Commonwealth of Australia in the Supreme Court of the Northern Territory from 1970 to 1971 probed the complexities of Yolŋu law and its traditional provisions for managing property rights’.59 Justice Blackburn, in 1971, ‘ruled that Yolŋu proprietary interests in land could not be recognised under Australian law’.60 This was the first native title case in Australia, and its defeat was a source of dispute and protest until the decision of the High Court of Australia in Mabo v Queensland (No 2).61


Historian Henry Reynolds has brought clarity to the issue of sovereignty in Australia. He observes:




Aboriginal tribes were, in effect, small nations which had long traditions of complex ‘international’ relations. They made war and peace, negotiated treaties, settled conflicts, arranged marriages and organized access to resources and right of way across territories.62





In his study of Aboriginal sovereignty,63 Reynolds clarifies the confusion in the conflation of two separate notions: nation and state. He distinguishes between them and examines the evidence for a conceptualisation of Aboriginal sovereignty. His conclusion is that sovereignty in Australia can be understood as residing within the distinct Indigenous and settler nations, and as such is compatible within the framework of the sovereign state. Such an arrangement need not be regarded as threatening the dismemberment of the existing state, or as separatism. As arrangements elsewhere in the world demonstrate, there is compatibility between a nation’s sovereignty and a state’s sovereignty. This is the essence of federalism.


Recognition, polities and agreement making in Australia


As we have already argued, negotiation and agreement making encourages the recognition of Aboriginal polities by government and other parties. Some of the contributions in this book examine the ways in which this is occurring in a variety of contexts. Negotiation and agreement making was not unknown prior to the High Court’s recognition of native title in its famous Mabo decision.64 Before 1992 statutory land rights schemes and, to a lesser extent, heritage legislation both provided a framework for some negotiation and agreement making.65 However, native title is important in our project because, for the first time, it engaged large groups of Aboriginal and Torres Strait Islander peoples in a process of recognition of their jurisdiction through negotiation and agreement making. It has provided a platform on which much negotiation, both native title and non-native title, has been built.


The common-law recognition of native title by the High Court established that customary rights to land had pre-existed and, under certain conditions, survived British sovereignty, giving rise to a customary title to land. The title survived in a range of circumstances in which it was not extinguished by valid acts of the Crown, such as valid grants of title to third parties or legislative acts which clearly intended to extinguish the title or limit the recognition of the title. The title was clearly outside the common law’s tenurial system, but it encompassed rights that were recognised and protected by the common law, although those rights were not a part of the common law itself.66 In fact, the title was said to be sui generis but the precise nature of the title and where it sat within the broader property system was unclear. It may be proprietary or merely a usufructuary right, or it might amount to a right to exclusive occupation, but it may be a lesser right. It was unclear what the right conceptually entailed.67


In reaching its decision, the Court in Mabo placed considerable reliance on the jurisprudence relating to common law aboriginal title in other jurisdictions. Johnson v McIntosh68 from the United States, the Canadian cases of Calder v Attorney General of British Columbia,69 Baker Lake (Hamlet) v Minister of Indian Affairs and Northern Development,70 Guerin v The Queen71 and R v Sparrow,72 R v Symonds73 emanating from New Zealand, and Amodu Tijani v Secretary Southern Nigeria74 were all crucial in providing jurisprudential and intellectual rigour to a decision that was bound to be controversial.


Since Mabo, three significant developments from our point of view have occurred. First, the Native Title Act 1993 (Cth) (NTA) was passed and aimed, among other things, to resolve the retrospective effects of an underlying title which had the potential to invalidate land titles, including pastoral leases issued since annexation.75 It also sought to codify the protection extended to the title through a regulatory scheme for decision making about land and resource use in the future act regime.76 Subsequent amendments to the legislation in 1998 restricted the scope of the rights attaching to native title, both as a title to land and water and in relation to future uses of the land.77


Second, the High Court has gradually moved away from its engagements with the jurisprudence of common-law aboriginal title from other jurisdictions. The import of the common law in governing relations between aboriginal nations and the settler state in Canada are explored by both Morse and Tehan in Chapters 2 (Part 1) and 8 (Part 2), respectively. Whereas in Canada there has been development of the common law principles of recognition and protection of aboriginal rights through the notion of the honour of the Crown, the idea of a title to land based on prior occupation and limits on extinguishment, there has been little ongoing consideration of common-law principles in Australia. In the most recent trilogy of cases78 there is little or no mention of any jurisprudential developments elsewhere. Where there is such a reference it is for the purpose of rejecting the jurisprudence, particularly any of the reasoning in Delgamuukw relating to the idea of a robust aboriginal title to the land itself.79 Similarly there was no mention of the approach of the Supreme Court of Canada to the treatment of oral evidence and to making findings of fact in cases involving aboriginal rights and title.80 In fact, in this trilogy, the Court has retreated from the common law, treating the rights associated with native title as little more than statutory rights under the NTA.81


The third development has been a faltering, uneven but undoubted movement towards agreement making within the native title process which has now flowed beyond that increasingly complex and difficult jurisdiction.82 Native title raised the possibility, for a brief period, of a realignment of power relations in land and resource allocation that challenged preconceived systems of decision making, and also the possibility of a new relationship between Indigenous and non-Indigenous people that went beyond land management to embrace fundamental issues of rights and status.83 In Chapter 4 of Part 1, Pearson analyses the promise and disappointment of native title. What we have now, Pearson suggests, is an unfair denial of land justice resulting from the failure of the High Court to grasp the promise and meaning of Mabo. His exposition of this failure provides an alternative way to envisage native title rights as a fulsome title to land as recognised in other jurisdictions and provides for a principled re-appraisal of the native title regimen. For the moment, however, native title is not only a diminished title but, as Pearson argues, is based on a reversion to the nineteenth-century principles of discrimination found in Re Southern Rhodesia.84 This view resounds in a number of chapters in this volume, in which the substantive content of agreement making rather than its legal context or reliance on strict legal rights or determinations of title is identified as the way forward.


What native title did stimulate was a culture of agreement making, and it is this culture, within and outside the native title process, that begins to engage Aboriginal polities and Aboriginal jurisdiction. We do not assert that this is always so or that there are not significant difficulties in both processes and outcomes. Agreements may not be negotiated in environments of equal bargaining power and resources.85 As Jonas has posited:




I must say that I do not share the optimism … that agreement making processes under the Native Title Act offer a de facto treaty making process. This is too simplistic and fundamentally ignores the point that the native title system as structured is one that is not based on equality and non-discrimination. It does not facilitate the full and effective participation of Indigenous people. It is not a respectful system. Only when the native title system does provide real equality of opportunity—ranging from adequate, and equitable, resourcing of native title representatives through to the ability to negotiate over economic and development opportunities through to processes which facilitate Indigenous governance rather than imposed management structures—can it aim to fulfil this broader role.86





Agreements may fail to deliver promised benefits because of a lack of resources or a failure to address implementation issues,87 or because the terms have been poorly negotiated.88 In Chapter 18 of Part 4, O’Faircheallaigh explores key research questions and issues in relation to agreement outcomes and results, focusing on agreements between Indigenous groups and mineral resource companies. The paper contributes to the development of benchmarks, and identifies criteria for assessing the outcomes for Indigenous interests in relation to key issues commonly addressed in agreements.


In spite of these limitations in Chapter 10 of Part 3, Neate situates agreement making within the procedural maze of the native title scheme and the avenues for agreement this provides through native title consent determinations, Indigenous Land Use Agreements, the future act regimes and the right to negotiate. In so doing, he provides a cogent argument that the native title scheme ultimately endorses and promotes agreement making, whether in relation to the existence of native title in consent determinations or in relation to management of native title land and resources. Perhaps more importantly, Neate points to the capacity of the native title process to produce agreement on non-native title matters. Thus the process, while based in native title, has the capacity to and does go beyond native title processes and rights to produce agreed outcomes, even where no native title exists. This chapter presents negotiation between Aboriginal and Torres Strait Islander peoples and settlers as an established element of their continuing relationship.


Because of the NTA administrative regime, governments are being forced to treat Aboriginal people in a variety of ways. We thus find that by default Aboriginal people are, through the cumulative effect of native title determinations both by the Tribunal and by the Federal Court, being treated as peoples. The Aboriginal polity has emerged from the factors at work in the environment of dealing with native title holders in relation to economic and land use issues and resource distribution. By drawing on some specific examples Strelein (Chapter 11 of Part 3) points to the emerging paradox of narrowing native title rights and expanding ideas of Indigenous autonomy, authority and jurisdiction in agreement making; that is, a conflict between the ‘legal conclusion’ of native title and ‘the idea’ of native title. She identifies a similar paradox in governments at once opposing native title applications but engaging in and promoting agreement making, a paradox also identified by Tehan in the British Columbia Treaty Process. Exploring this tension allows an exposition of the significance of native title for both Indigenous and non-Indigenous Australians. Native title, she argues, is not limited to its strict legal parameters and the mired process accompanying it. It provides a framework for engagement between the state and Indigenous peoples and, as a result, goes beyond a form of title to a fundamental recognition of the distinct identity and special place of Indigenous peoples as first peoples.


The capacity to provide recognition through agreement making takes a variety of forms, although the scope, subject matter and legal context of agreements varies widely. Jackson (Chapter 13 of Part 3) provides an example of this in the context of agreements that ultimately recognise customary marine tenure. Most of the agreements that Jackson records are made outside of the native title process, although she emphasises that the Croker Island89 decision has operated as an impetus to the more recent agreements. It is the variety of agreements that makes Jackson’s contribution to this volume instructive. The agreements involve aquaculture and both commercial and recreational fishers, and generally arise out of a need for a land base from which to operate. However, the agreements herald a changed approach to management of marine resources. This approach allows Aboriginal people to have a say in their estates. By implication, this recognises an inherent aboriginal jurisdiction over marine resources and their management.


Bruce Harvey (Chapter 14 of Part 3), who has two decades of experience as a geologist and community relations expert in the mining industry, both in Australia and elsewhere, describes the process of cultural change in Rio Tinto Ltd that ultimately allowed the negotiation of the Western Cape Communities Co-existence Agreement in Cape York, northern Queensland. Backed in part by some nascent native title rights but equally covering large areas of land in which any native title rights had been extinguished, the negotiation of this ground-breaking agreement is detailed from the perspective of Rio Tinto Ltd. This story re-emphasises the twin points argued elsewhere in this volume that a willingness to move beyond strict legal rights and the recognition of the identity of the Wik, Wik Way, Thaayorre, Alngith and other peoples as polities with jurisdiction over land and resources were essential elements in reaching agreement. In a personal reflection on the process, Harvey suggests that globalisation played a major role in transforming the culture of Rio Tinto Ltd and producing the agreement. This discussion, perhaps presciently, builds on the argument we have made elsewhere in this Introduction that the transformation of the nation-state may accommodate broader treaty negotiations between Indigenous nations and the nation-state.


The experience of negotiating a broad-based, comprehensive agreement in South Australia, detailed by Agius et al. in Chapter 12 of Part 3 is one such example. The negotiations reflect the paradox identified by Strelein, of the South Australian Government at once arguing that native title did not exist in De Rose Hill90 and engaging in the wide-ranging negotiations discussed here. Key elements identified in the process include the willingness of all parties to negotiate on identified issues and a recognition of the legitimacy of Aboriginal peoples’ claims to property rights and concomitant governance rights as a basis for negotiations. A crucial element of transforming this recognition into reality, the authors argue, is to refocus attention on the process element and away from the expert-centered attention to substantive issues. In this, the authors are not arguing for the procedural maze that is the native title process, but rather, the human dimension of the process of negotiation and agreement. Thus intra-Indigenous decision making or the processes within the Aboriginal polity is a crucial element of successful negotiations.


One of the most pressing issues facing Aboriginal and Torres Strait Islander people in Australia today is that of health. In Chapter 15 of Part 4, Anderson says that until 1967 there was no Commonwealth health program for Indigenous Australians, and only in 1989 was the first National Aboriginal Health Strategy announced. He examines the history and development of the intergovernmental agreements known as the ‘Framework Agreements’ in Aboriginal and Torres Strait Islander health. These multi-sectoral agreements have become a key structural element of health delivery, allowing for co-ordinated strategies and collaboration in policy and planning in Australia’s federally structured health system. They are process agreements which potentially suffer from a lack of central oversight and commitment to results. However, they are underpinned by the significant involvement of the Aboriginal and Torres Strait Islander community health sector. Anderson suggests that the effectiveness of these strategic agreements could be enhanced by moving beyond a sole focus on health-sector reform and developing better links to the whole-of-government decision-making processes as this relates to a range of other key social and economic indicators.


The moral claims for a treaty are considered by McGlade in Chapter 16 of Part 4, in which the opportunities to overcome racism provided by international covenants and conventions and domestic legislation and associated institutions are discussed. In this chapter, McGlade considers the political constraints and cultural biases which hinder the application of race-discrimination law in Australia. She argues that the exclusion of Indigenous people from both legislative responses and the institutions established to effect these responses leads to a loss of significant opportunities for change. It is suggested that a treaty or Bill of Rights pursued through constitutional amendment may provide more effective legal redress to counter the overt and veiled racism that continues to pervade the relationship between Indigenous and non-Indigenous Australians.


In Chapter 17 of Part 4, Grossman similarly raises the idea of a treaty to enshrine effective mechanisms for cultural protection for Indigenous cultural creators and authors. While there have been several important research investigations and publications on the issue of protecting Indigenous intellectual property in the arts and publishing,91 Grossman notes that, for a variety of reasons, including entrenched cultural and historical biases, Australian publishing agreements ‘have been slow to take up and explore the options’ in their dealings with Indigenous cultural creators.92 Recent government initiatives and the national debate concerning the usefulness of a treaty hold some promise for a better resolution of these issues. Grossman suggests that until publishing agreements are better equipped to deal with Indigenous concerns, Aboriginal and Torres Strait Islander people may wish to pursue a range of innovative strategies and mechanisms to circumvent the entrenched processes that currently take out of their control the reproduction and resale of their cultural creations.


A consistent theme in this collection is the intersection between pursuing the legal rights, international and domestic, of Indigenous people and pragmatic means for furthering Indigenous aspirations and goals outside of the formal legal conclusion of these rights. The negotiations over the Timor Sea Treaty exemplify this. Previously known as the Timor Gap Treaty between Australia and Indonesia,93 the newly independent nation of East Timor was thrust into negotiations as a sovereign party with Australia soon after the United Nations Security Council declared its independence on 20 May 2002. For more than 350 years a Portuguese colony, East Timor became an internal colony from 1975, after the Indonesian invasion following the withdrawal of Portuguese troops. In Chapter 19 of Part 4, Triggs, writing on the new Timor Sea Treaty between Australia and East Timor, provides us with an example of a ‘functional approach to international problem solving’94 and argues that if parties are willing to set aside seemingly intractable disputes over sovereignty, then practical mechanisms and creative wording contained in skilfully negotiated treaties and agreements can allow the focus of negotiations to shift to defined and achievable goals of mutual concern while at the same time preserving each party’s legal position. This focus on immediate or short-term priorities also provides a foundation from which to build firmer relationships of trust and confidence, a position from which parties may be able to better negotiate more difficult issues in the future. Triggs suggests that the outcome in this instance has been to the strategic advantage of both parties.



Conclusion



From its origins in imperial treaties, agreement making with Indigenous people has survived the end of Empire and infiltrated legal, constitutional and commercial institutions in settler states as a commonplace fact of modernity.


Consensus and contracts between Indigenous and settler state parties have avoided much unnecessary conflict, so that agreement making has become a preferred, sometimes unavoidable part of the political and economic landscapes of settler states in which Indigenous and local peoples have a case for restitution of their inherent rights as peoples. Regardless of the legal and political recognition, or lack of recognition, of Indigenous rights, agreement making is an important process through which people build relationships and carry forward the public recognition of Indigenous rights.


While Indigenous people may continue to be disadvantaged, even in apparently consensual arrangements, increasingly, the use of agreement-making tools by Indigenous peoples and settler states and their instrumentalities, described in this collection, are forging a new approach to governmental and Indigenous affairs that, to varying degrees, gives Indigenous people a genuine decision-making role in a range of issues affecting their lives and their territories. In this way, agreement making is an important means through which Indigenous people and nations can pursue recognition and restitution for historical and continuing injustices.


While we cannot claim that every instance or type of agreement discussed here results in justice or restoration of rights, we do contend that the works of the authors represent a significant contribution to the cause of justice in their careful expositions and comparisons of the situation across jurisdictions, particular statutes, treaties, agreements and cases. Dispossession and disruption, international and domestic laws, and the never-ending expansion of the market and modern urban settlement into Indigenous domains, have all had an impact on the capacity of Indigenous peoples to sustain ancient livelihoods and lifeways. This does not mean that Indigenous people are not willing to change. On the contrary, Indigenous peoples want to benefit from the economic projects that consume their resource base, and moreover want to develop economically in their own right.


Forearmed with studies of the historical origins of present-day institutions and modern-day innovations in this field, future negotiators and protagonists may be better equipped to tackle the bewildering complexity of issues that Indigenous people contend with in their dealings with states, commercial and corporate entities, courts and others.


We have not directly addressed the possibilities for a treaty in Australia as the means for addressing past injustice and grounding future relationships. Professor Michael Dodson and others have done so elsewhere.95 Whatever the possibilities and pathways for a treaty in Australia may be, they inevitably involve the need to redress past injustice and to accord recognition and protection to the distinctive rights and special status of Aboriginal and Torres Strait Islander peoples, based on prior occupation. Current negotiations and agreement making within the domestic Australian legal setting, in spite of their flaws, may be characterised as part of the process of recognition of Aboriginal and Torres Strait Islander polities and their accompanying jurisdiction. These developing processes and practices, and the existing institutions in a democratic federal state, then become the starting point for expanding possibilities for a new relationship.


__________________
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