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PART I [image: ] Judicial Review











CHAPTER 1 [image: ] Least Dangerous?



The Supreme Court, Alexander Hamilton predicted, “will always be the least dangerous” branch.1 Hamilton got it wrong. The 2021–2022 term displayed the Supreme Court’s power as never before. On June 24, 2022, in Dobbs v. Jackson Women’s Health Organization, the justices reversed Roe v. Wade, the 1973 case that had recognized a constitutional right to abortion. Dobbs sent the question back to the states to decide.2 In May 2022 someone had leaked a draft of the Dobbs opinion, which provoked a legion of pro-abortion protesters to descend on the justices’ homes—one of whom planned to assassinate Justice Brett Kavanaugh—and triggered overwhelming criticism from progressive lawyers, professors, and politicians. Senate Majority Leader Chuck Schumer and House Speaker Nancy Pelosi issued a joint statement on the day of the leak to warn, “If the report is accurate, the Supreme Court is poised to inflict the greatest restriction of rights in the past fifty years—not just on women but on all Americans.”3 This great tragedy was the Supreme Court’s refusal to decide abortion disputes any longer—a ruling that sent the question back to the states to decide through democratic means.



It’s Not Just Dobbs



Dobbs was no anomaly. The Court issued other groundbreaking decisions in the last final two weeks of the 2021–2022 term. In New York State Rifle & Pistol Association v. Bruen, the justices limited gun control by expanding the Second Amendment right to bear arms.4 In West Virginia v. EPA, handed down on the last day of the term, the Court pushed back against the expanding reach of the Administrative State.5 In other major cases from that term, the Court demonstrated its firm control over the question of religion in public life, allowing a high school football coach to lead players in prayer at the end of games.6 It even intervened in the COVID emergency by striking down presidential orders suspending evictions and requiring vaccines at work.7


And 2022 was no anomaly either. In the past few years, the Court has decided that Presidents Obama and Biden could defer the removal of illegal aliens who were brought to the United States as children.8 It held that President Donald Trump could impose a “Muslim ban” restricting immigration from several Islamic countries.9 It explained that states could not exclude churches from participating in state grant programs on an equal footing with secular groups.10 It read the First Amendment to bar the government from limiting independent campaign contributions and spending.11 The Court has even intervened in politics—it turned away challenges to the results of the 2020 election12 and rejected cases inviting it to overturn partisan redistricting maps,13 but also allowed Democratic state courts to replace congressional redistricting maps enacted by Republican legislators.14


And the Court shows no signs of slowing down. In a case against Harvard and North Carolina Universities argued in the fall of 2022, the justices will decide whether schools can continue to consider race when admitting students.15 Also in the 2022–2023 term, the Court will review whether the government can use environmental laws to limit the right of property owners to develop their land.16 It will further address whether individual rights to privacy extend to new technologies such as smartphones and self-driving cars, and whether social media companies must recognize free speech rights for their users. Not only has the Court expanded its powers to decide many of our society’s fundamental questions, now most Americans seem content to have judges, rather than elected politicians, make the calls—at least until a Supreme Court decision doesn’t go their way.
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I’ll See You in Court!


“There is hardly any political question in the United States that sooner or later does not turn into a judicial question.” —a keen observation of French thinker Alexis de Tocqueville in 1835, after he traveled throughout the United States investigating what made the New World so different from the Old17





These cases, and others spanning sex, race, religion, and speech, underscore the Court’s unmatched influence over American society. Its authority to “say what the law is,” as Chief Justice John Marshall put it in the foundational 1803 decision Marbury v. Madison,18 has placed it at the center of our nation’s most controversial and sensitive issues. But this great power comes at a price, because our Founders created a Supreme Court deliberately insulated from political influence. Once nominated by the president and confirmed by the Senate, Supreme Court justices serve for life at a salary that cannot be reduced. Unlike presidents and members of Congress, federal judges need never return to the people for approval of their actions.


If the justices get the wrong answer—or, even worse, substitute their own ideas for those of the Founders—the American people can reverse the error only by amending the Constitution, something that requires the approval of two-thirds of the House and Senate and three-quarters of the state legislatures. (The states have never used the alternative procedure, which requires them to call a convention.)


Rather than mount a challenge to the Court, our presidents and Congress defer to the justices to settle our most divisive national controversies. Whereas a hundred years ago there would have been a lively debate over the Court’s power to reverse the decisions of elected legislatures, today debate concentrates instead on which laws the Court should strike down. Nevertheless, the anti-democratic or “counter-majoritarian” feature of striking down acts of Congress, the president, and the states remains the central challenge posed by the nature of the Supreme Court. Americans must constantly reconsider whether the power to block the will of the majority should rest in the hands of nine judges who, after the president has nominated and the Senate confirmed them, enjoy their jobs for life.
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Nice Work, If You Can Get It


Supreme Court justices have job protections that would make a tenured professor or unionized schoolteacher blush.





My, How Things Have Changed


The Court’s supremacy in our lives is recent—and runs counter to American history. Abraham Lincoln, for one, did not believe that the Supreme Court should have the vast power that it wields today. Lincoln rose to prominence because of his opposition to Chief Justice Roger Taney’s opinion in Dred Scott v. Sandford that blacks could never become citizens of the United States and that the federal government had no power to limit the spread of slavery in the territories.19 In his first inaugural address, delivered even as the South descended into secession, Lincoln made clear his opposition to the Court. “I do not… deny that such decisions must be binding in any case, upon the parties to a suit, as to the object of that suit,” he said. Decisions of the Court should receive “very high respect and consideration, in all parallel cases, by all other departments of the government.”20 At times it might even be worth following erroneous decisions because the costs of reversing them could be high. But, Lincoln argued, “if the policy of the government, upon vital questions, affecting the whole people, is to be irrevocably fixed by decisions of the Supreme Court… the people will have ceased, to be their own rulers, having to that extent, practically resigned their government, into the hands of that eminent tribunal.”21
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A Book You’re Not Supposed to Read


A Matter of Interpretation: Federal Courts and the Law by Antonin Scalia. Princeton: Princeton University Press, 1997.





On this question, as on many others, Lincoln understood the deeper structures of American politics and society. He was also harking back to an older understanding of constitutional interpretation, one closer to the Founding. In our nation’s early years, the president and Congress decided the great constitutional questions first, and the Supreme Court followed years later. On, for example, the great question of whether the United States could operate a national bank—the precursor to the Federal Reserve—President George Washington fully aired the constitutional arguments when deciding whether to veto the bill to establish the bank. Secretary of State Thomas Jefferson argued in the cabinet that the bank exceeded the limited powers of the federal government, and Congressman James Madison opposed it on the floor of the House. Secretary of the Treasury Alexander Hamilton, however, persuaded President Washington that the bank was “necessary and proper”—in the words of Article I, Section 8, Clause 18—to the execution of explicit constitutional powers granted to the government. That was all in 1789, the first year of our Republic under the new Constitution. The Supreme Court would not address the national bank for thirty years, until McCulloch v. Maryland.22 We can tell the same story of the nation’s struggles over the powers of the presidency, federal versus state power over the economy, military conscription, states’ rights, freedom of speech, and the spread of slavery. Before the Civil War, the great debates over these and other constitutional issues arose between figures like Madison, Hamilton, Jefferson, James Monroe, John Quincy Adams, Andrew Jackson, Daniel Webster, John Calhoun, Abraham Lincoln, Stephen Douglas, William Lloyd Garrison, and Frederick Douglass in the halls of Congress, the state legislatures, public meetings, election campaigns, pamphlets, and the press. Rarely did the Supreme Court get there first.


Today, the Court has expanded its power to decide society’s important questions while the president and Congress watch from the sidelines. Gay marriage is a case in point. Until the twenty-first century, both the federal government and virtually all states had refused to recognize same-sex marriages. In 2008 that deeply blue state, California, had voted by popular initiative to ban gay marriage, and Democratic Party nominee and President Barack Obama had campaigned in 2008 and 2012 against it as well. Over time, however, several states had legalized such unions, and attitudes began to change, particularly among the young. Then in 2015, in Obergefell v. Hodges, the Supreme Court held that the Constitution itself, through the Due Process Clause of the Fourteenth Amendment, required all states to recognize gay marriage. In order to reach that result—while refusing to find that gays, like racial minorities, constituted a class entitled to heightened judicial protection—the Court had to declare that any restriction singling out gays could only arise out of malicious hatred rather than rational public policy.23 While this made for a clear rule of law, it effectively ended prospects for political compromise. After all, the Supreme Court found that restrictions on gays could arise only from bigotry. Rather than allowing societal change to come about through debate, give-and-take, and compromise in the states, the Supreme Court decided to short-circuit the political process and seize control over the issue.


This development makes Lincoln’s challenge even more acute: How do we reconcile the Court’s authority to interpret the Constitution with the people’s right to govern themselves? How do we define the line between constitutional law, on the one hand, and politics, on the other? Progressives answer by denying that any such dividing line exists and demanding that we treat law as just another form of politics. We saw this attitude on display during the 2019 Senate confirmation hearings on Brett Kavanaugh’s appointment to the Supreme Court. Progressive senators, supported by their expert witnesses, advanced a view of judges as simply enablers of a political party’s policies. They cross-examined Kavanaugh on his decisions based on whether the outcomes favored certain interest groups: minorities, women, environmental organizations, and the like. In their view, it would seem that the only difference between a judge and a member of Congress is that the former wears a robe.
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Unequal Justice?


President Obama said he was looking to appoint judges with “empathy”24—though no one thought he meant empathy for corporations or the police.





Two Ways of Judging


If judges simply advance political goals, then progressives are at least honest in their desire for a judge who favors their causes and supporters. Under this view Democrats should only pick judges who rule in favor of unions, racial minorities, and criminal suspects. Republicans should only want judges who always rule in favor of business or landowners. The courts only provide a different kind of arena—one populated by lawyers, judges, and legal arguments instead of candidates, campaign platforms, and elections—for the fundamental political struggle for control over society.
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Judging, or Legislating?


In 2005, at a panel discussion at Duke University, the future Justice Sotomayor stated, “All of the legal defense funds out there, they’re looking for people with Court of Appeals experience. Because it is—Court of Appeals is where policy is made. And I know, and I know, that this is on tape, and I should never say that. Because we don’t ‘make law.’ ” Sotomayor’s mocking tone made clear that she was deriding the idea that judges “don’t ‘make law.’ ”25





Our constitutional order rejects this politicized approach. Judges must be blind to the race or gender, wealth or beliefs of the parties who appear before them. In Chief Justice John Roberts’s metaphor, judges are umpires who call balls and strikes but do not play in the game itself.26 In other words, as even the progressive Justice Elena Kagan put it in her confirmation hearings, “The question is not, ‘Do you like this party or do you like that party? Do you favor this cause or do you favor that cause?’… The question is what the law requires.”27 Justice Sotomayor, who accepts that the judicial function subsumes policy-making, is an outlier.
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Accepting His Limitations


“Judges are like umpires. Umpires don’t make the rules, they apply them. The role of an umpire and a judge is critical. They make sure everybody plays by the rules, but it is a limited role. Nobody ever went to a ball game to see the umpire.” —John Roberts, testifying in his confirmation hearings for the position of chief justice of the Supreme Court28





Who wins and who loses should not be the point of a court case. It’s the method that judges use to interpret the law and apply it to the parties that matters. Thomas Jefferson viewed judging as a mechanical exercise. He hoped that judges would take the law written by the legislature and apply it to the facts presented by the parties with as little discretion as possible. Of course, judging is not easy, and judges are human. But the ideal is that everyone is equal in the court of law—that there are no favorites before blind justice—is as old as the Republic itself. Properly applied, it would vindicate Hamilton’s prediction that the courts would be the “least dangerous [branch] to the political rights of the Constitution.”29
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A Book You’re Not Supposed to Read


The Least Dangerous Branch: The Supreme Court at the Bar of Politics by Alexander M. Bickel. 2nd ed. New Haven, Connecticut: Yale University Press, 1986.





These two opposing visions of the courts have given birth to distinct approaches to judging. The first approach has a lot in common with the way state judges decide the cases that Americans are most likely to encounter in their personal lives: criminal trials, contract and property disputes, and civil lawsuits over accidents. Judges in these cases apply what is known to lawyers as the “common law,” which we inherited from Great Britain and which is still the foundation of the law of the states. Common law judges are free, within constitutional bounds, to create the rules as they see fit, when they apply established precedents to novel situations. They often exercise the equivalent of legislative power—when they, rather than the elected legislature, make rules on property, contract, and torts—though most states check this power by subjecting judges to regular elections. Importing the common law model into the federal judiciary, however, will create judges who do not feel themselves bound by the written Constitution or by the laws enacted by Congress. Supreme Court justices will find themselves tempted to lead the people to where they “should be,” rather than to apply the legislation that reflects where the people are. There will be nothing to limit a justice but his imagination and his fellow justices.
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Might Makes Right?


The great liberal justice William J. Brennan reportedly said that the most important rule in the Supreme Court is the “Rule of Five”: the number of justices needed to produce a majority, and hence the power to change the law. 30





The alternative, conservative view, as expounded by Chief Justice Roberts at his confirmation hearing, is that the judge is an umpire—as bound as a philosopher-king is free. An umpire judge relies on a few basic principles: The people, through their elected representatives, make the law. The law is composed of words, those words have meaning, and that meaning is fixed at the time of the law’s passage. The judge must determine the words’ meaning as understood by those who enacted the law. This method of judging is called “originalism” when applied to the Constitution and “textualism” when applied to statutes or regulations. The terms originalism and textualism are of recent vintage, but the methodology they represent can be traced to the beginning of our nation.
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A Book You’re Not Supposed to Read


A Debt against the Living: An Introduction to Originalism by Ilan Wurman. New York: Cambridge University Press, 2017.
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A Book You’re Not Supposed to Read


Common Good Constitutionalism by Adrian Vermeule. Cambridge, United Kingdom: Polity, 2022.





Originalism is superior to the common law approach of judges who enact their own policy preferences in their “interpretation” of the law. Originalism is the only legitimate way for a Supreme Court justice to approach the job. As Alexander Hamilton noted in The Federalist No. 78, “Courts must declare the sense of the law; and if they should be disposed to exercise WILL instead of JUDGMENT, the consequence would equally be the substitution of their pleasure to that of the legislative body.”31 Supreme Court justices who exercise their will rather than their judgment misuse their judicial power.


Further, common law–style judging by Supreme Court justices weakens our Republic. It takes sovereignty away from the people and places it in the hands of five justices who, by design, have been given political independence. Allowing a majority of the Supreme Court to amend the Constitution or a statute is anti-democratic—particularly in the constitutional context. Legitimately amending the Constitution takes supermajorities of Congress and the states, just as a supermajority of the original thirteen states had to adopt the Constitution in the first place. The Bill of Rights and the Reconstruction Amendments, which recognize and protect our individual rights against the federal and state governments, had to pass this supermajority bar. Allowing five unelected justices to overrule the will of the people as expressed in the Constitution and our laws upends our constitutional system. The fundamental tension that afflicts the current Supreme Court—between fairly interpreting a Constitution that is designed to restrain the majority, on the one hand, and, on the other, falling prey to the temptation to use the Constitution to advance a judge’s own preferred policies—has lain at the center of our constitutional history from the very beginning. It is to that history we now turn.










CHAPTER 2 [image: ] Marshall, Marbury, and McCulloch



The Supreme Court’s awesome power to “say what the law is,” as Chief Justice John Marshall famously declared in 1803 in Marbury v. Madison, was itself a creation of judicial fiat. Read the Constitution from front to back, and you will not find a provision that clearly grants the Supreme Court the power to block an act of Congress or the executive order of a president. In fact, Chief Justice Marshall and his colleagues successfully grabbed a power that would gradually place the Court on the pedestal on which it sits today. But the story of the Court’s growing power has not been a happy one: it has suffered from conflict, controversy, and setbacks that have harmed the nation and roiled its politics.


Of the three branches of government, the Constitution places the Supreme Court last. Article I lists the limited authorities of Congress, while leaving the bulk of public power in the hands of the states. Article II sets out the vague but broad executive power that the president wields to protect the nation, to execute the laws, and to guide the administration. Article III vests in the Supreme Court and the lower federal courts “the judicial Power,” which includes the sole right to decide cases or controversies arising under the nation’s laws. Nothing in Article III or any other clause of the Constitution states that the Supreme Court is allowed to overturn the acts of the other branches.
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A Book You’re Not Supposed to Read


Novus Ordo Seclorum: The Intellectual Origins of the Constitution by Forrest McDonald. Lawrence, Kansas: University Press of Kansas, 1985.





Judicial Review


In Marbury the Court deduced this power we now term “judicial review” from the structure, not just the text, of the Constitution. The case grew out of a lawsuit brought by William Marbury, whom President John Adams had appointed to a lowly federal job in his final days in office. Adams signed Marbury’s commission, but Adams’s secretary of state (one John Marshall) failed to deliver it. When Thomas Jefferson took office in 1801, his secretary of state, James Madison—who had been the primary drafter and defender of the Constitution in 1787–1788—refused to hand over the commission, preventing Marbury from taking office. Madison himself did not believe the Supreme Court enjoyed the power of judicial review; he held the justices in such contempt that he refused even to appear to defend the Jefferson administration in the litigation. Madison and Jefferson were daring Chief Justice Marshall to order them to deliver Marbury’s commission, an order they would have refused. Defiance of the Supreme Court by a Jefferson administration that had swept into the White House with large majorities in Congress would have rendered the young Court’s authority stillborn.


But instead, Marshall pulled off one of the great feats of political gymnastics in American history. He concluded that Jefferson and Madison were illegally withholding Marbury’s commission, but he also found that the Judiciary Act of 1789, which gave the Supreme Court jurisdiction over the case, violated the Constitution. Congress could not give the Court the power to hear more cases than the Constitution permitted, and, Marshall found, the Constitution did not include cases such as Marbury’s in its list of those within the Supreme Court’s jurisdiction. “The powers of the legislature are defined and limited; and that those limits may not be mistaken, or forgotten, the constitution is written,” Marshall argued. “To what purpose are powers limited, and to what purpose is that limitation committed to writing, if these limits may, at any time, be passed by those intended to be restrained?”1 The Court, in other words, claimed the power of judicial review but then used that power to find that it lacked the power to decide Marbury’s case. Jefferson had no way to challenge Marshall’s opinion—or the novel doctrine of judicial review—because, technically, he had won the case. Jefferson might have won the battle, but the Supreme Court won the war, because it successfully asserted the power to strike down any federal law that violates the Constitution.


Marbury is the greatest of all Supreme Court decisions because it established the power from which the Court’s other decisions have flowed. Without Marbury the Supreme Court might have contented itself with interpreting and enforcing acts of Congress, and deferring to the elected branches on the meaning of the Constitution—as was the case, at that time, in Great Britain, from whose legal system the American judiciary drew its origins. John Marshall became the greatest chief justice in the history of the Supreme Court because he established the power of the Court to act on a par with the president and Congress.


It was indeed Marshall who created judicial review, because its existence was by no means foreordained. Marshall claimed that judicial review emanated from three sources in the Constitution’s text: from the oath that judges are required to take to uphold the Constitution, from the Supremacy Clause (which declares the Constitution and federal law superior to state laws in conflict with it), and from the grant of the judicial power to the courts in the Vesting Clause of Article III. None of these provisions grants the Supreme Court the awesome power of judicial review; they only establish, at best, that the federal government as a whole (including the judiciary) has a duty to enforce federal laws. And if the federal government’s duty is to enforce the Constitution and the laws, why shouldn’t the Supreme Court defer to the considered judgment of the Congress and the president when they enact and enforce those laws? Marbury’s textual analysis does not explain why the courts have a special duty to enforce the Constitution against Congress and the president.
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Keeping an Open Mind


“I do not want to say that anything is a ‘settled issue.’ If somebody wants to come in and challenge Marbury v. Madison, I will listen to that person.” —Justice Antonin Scalia at his confirmation hearing2





Ever since Marbury, presidents, justices, and scholars have questioned whether the Supreme Court truly has the power of judicial review. We believe it does, but for the reasons set out in the second half of the opinion, which rely on constitutional structure rather than any isolated constitutional text. (Structural arguments are in fact a type of textual argument.) In the first step of his argument from the Constitution’s structure, Marshall declared that the Constitution had to be superior law to any act of Congress. “The constitution is either a superior, paramount law, unchangeable by ordinary means, or it is on a level with ordinary legislative acts, and like other acts, is alterable when the legislature shall please to alter it,” Marshall wrote. Unlike the British, who to this day follow an unwritten constitution, the Framers wrote America’s down to make this clear. “Certainly all those who have framed written constitutions contemplate them as forming the fundamental and paramount law of the nation,” Marshall observed, “and consequently the theory of every such government must be, that an act of the legislature, repugnant to the constitution, is void.”3


In his second step, however, Marshall had to explain why the courts had the authority to reject the considered judgments of the Congress and the president, who would not enact legislation they believed violated the Constitution. According to Marshall, the Constitution gives the judiciary an equal status to the other two branches of government, but a very different job. While Congress may make the laws, and the president enforces them, the federal courts alone decide the cases that arise under them. In deciding a case where one party (in this case Marbury)depends on a federal law and the other party (in this case Madison) depends on the Constitution, a court must choose which form of law should prevail. Supreme Court justices, like any other officers of the government, must obey the Constitution as the supreme law of the land, because it is the highest form of law. As Marshall concluded, the Constitution embodies “the principle, supposed to be essential to all written constitutions, that a law repugnant to the constitution is void; and that courts, as well as other departments, are bound by that instrument” [emphasis added].4
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A Book You’re Not Supposed to Read


Commentaries on the Constitution of the United States by Joseph Story. 3 vols. Boston: Hilliard, Gray, and Company; Cambridge: Brown, Shattuck, and Co., 1833.


The Creation of the American Republic, 1776–1787 by Gordon S. Wood. Chapel Hill: University of North Carolina Press, 1998.





Notice that Marbury, the very foundation of the Supreme Court’s power today, does not claim that the courts can lay sole claim to the right to interpret the Constitution. Instead, Chief Justice Marshall describes it as a duty that applies to all officers of the government. When they enforce the laws, presidents must uphold the Constitution first above any other laws—to do this effectively, they must first understand the Constitution’s meaning. Congress must refuse to enact laws that conflict with the Constitution, which requires members of the House and Senate also to understand the Constitution first. And the Supreme Court enjoys the power of judicial review because when it performs its unique function of deciding cases or controversies, it must interpret the Constitution when one of the parties claims it gives him a right. As Marshall emphasized, “It is emphatically the province and duty of the judicial department to say what the law is.”5 But Marshall could not claim that the Constitution gave the responsibility to interpret the law solely to the courts—it comes naturally to the president and Congress as well.


“Necessary and Proper”


Judicial review’s initially weak hold on the political order led the early Supreme Court to exercise its power sparingly. The Court would not block another federal law until the disastrous Dred Scott v. Sandford case, which helped bring on the Civil War. Instead, the justices turned their efforts toward the defense of national authorities against the centrifugal forces of the states. The Marshall Court’s most important decision during this period, McCulloch v. Maryland (1819), upheld the ability of the federal government to create institutions. Where Marbury established basic principles of the separation of powers, McCulloch did the same with federalism. In its very first year under the new Constitution, Congress had created a national bank that could borrow and lend funds, issue bonds, and handle the federal government’s financial operations. The Constitution, however, provided no explicit power to create a bank or any other federal agencies. In fact, during the secret Constitutional Convention, the delegates had rejected Benjamin Franklin’s proposal to allow the federal government to create a national university and other proposals to grant monopolies—powers very similar to the creation of a bank.
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A Book You’re Not Supposed to Read


Democracy and Distrust: A Theory of Judicial Review by John Hart Ely. Cambridge: Harvard University Press, 1980.


Constitutional Fate: Theory of the Constitution by Philip Bobbitt. New York: Oxford University Press, 1984.





Nevertheless, Chief Justice Marshall used the nature and structure of the Constitution to support a reading of the Necessary and Proper Clause to allow the bank. Coming at the end of Congress’s enumerated powers in Article I, Section 8, that clause declares that Congress shall have power “to make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States.” Marshall argued that the bank helped implement “the great powers” given to the federal government to wage war, to regulate interstate commerce, and to tax, spend, and borrow money. But rather than explain why the bank was necessary to achieve these goals, he instead proposed that the powers granted in the Constitution depended on the circumstances, rather than fixed limits. “The sound construction of the constitution must allow to the national legislature that discretion, with respect to the means by which the powers it confers are to be carried into execution, which will enable that body to perform the high duties assigned to it,” he wrote. “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.”6 The courts, Marshall concluded, would defer to Congress on whether the means were “Necessary and Proper” to the Constitution’s ends.7


The importance of McCulloch to our constitutional and political order is almost without rival. Thanks to McCulloch v. Maryland, Congress could create today’s Federal Reserve Bank and, through its sophisticated control of the money supply, its influence over the national economy. Thanks to McCulloch v. Maryland, Congress could establish the innumerable agencies that have expanded the federal government beyond any conceivable original design. Thanks to McCulloch v. Maryland, Congress could push the role of the federal government into areas unimaginable at the time of the Framing, such as education, welfare, and health care. At an early date in the Supreme Court’s history, Marshall introduced into the corpus of constitutional law the idea that the Constitution did not necessarily have a fixed meaning, and that the federal government’s powers were not narrowly limited.
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Supremely Adaptable?


In McCulloch, Marshall famously declared that the Constitution was “intended to endure for ages to come, and consequently, to be adapted to the various crises of human affairs.”8





Marshall is often considered the greatest justice in the history of the Supreme Court. He was a Virginian who had served as an artillery officer during the Revolutionary War, as a delegate at the Virginia Ratifying Convention, and as a member of Congress. Marshall rose quickly within the Adams administration to become secretary of state from 1800 to 1801 and then chief justice just before Jefferson became president. Marshall was not great simply because he was the longest-serving chief justice (thirty-four years), or the leader of the Court during its infancy, or because he was chief justice during a nationalizing period. We do not think of John Jay (the first chief justice) or Harlan Stone (justice, and then chief justice, who supported the New Deal) as “great.” Chief Justice John Marshall deserves his reputation because of his defense—in Marbury v. Madison—of the idea of a written constitution that places limits on the government.


Some, Jefferson most of all, have argued that Marshall was nothing more than a partisan Federalist who, after defeat by Jefferson’s Democratic-Republicans in the election of 1800, led his party’s retreat behind the walls of the federal judiciary. But in Marbury, Marshall spurned the opportunity to strike a blow against Jefferson. Instead, Marshall adopted an approach to constitutional interpretation that hewed closely to the constitutional text and structure and made it the judiciary’s duty to enforce the written limits on government power.


McCulloch, however, imprinted an expansive reading on the Necessary and Proper Clause that bestowed on Congress powers that the Framers had not contemplated. As Madison wrote in reaction to McCulloch, “Those who recollect, and still more, those who shared in what passed in the State conventions, through which the people ratified the Constitution, with respect to the extent of the powers vested in Congress, cannot easily be persuaded that the avowal of such [an interpretation] would not have prevented its ratification.”9 If the Constitution really gave the federal government the powers that McCulloch said it did, it would never have been adopted in the first place. McCulloch injected the Supreme Court into the partisan politics of the day, and undermined the very concept introduced in Marbury, of a Constitution of limited powers.


Interstate Commerce


The third great case in the trilogy of Marshall Court decisions addressed the federal government’s power to regulate interstate commerce. Article I, Section 8 of the Constitution contains the principal legislative powers, such as the power to raise the military, declare war, and set rules for intellectual property. Perhaps the most important of these powers for domestic affairs is the Interstate Commerce Clause—with the taxing and spending powers providing perhaps even greater (though indirect) levers of federal influence. In Gibbons v. Ogden (1825), the Court considered a New York law that granted a monopoly on steamboat traffic between New York City and New Jersey. Again writing for the Court, Chief Justice Marshall held that the Interstate Commerce Clause applied to more than just goods crossing state borders. Instead, Congress could regulate both goods and services—including navigation and the transportation of people—not just at the time of their interstate travel, but also throughout their journey. The clause said that Congress could regulate commerce “among the several States,” and Marshall observed that “the word ‘among’ means intermingled with…. Commerce among the States, cannot stop at the external boundary line of each State, but may be introduced into the interior.”10 And the power was to “regulate,” which gave Congress almost complete discretion over that intercourse. With this authorization, Congress would eventually, by the time of the New Deal, claim the power not just to regulate goods and services that moved between the states, but virtually all commercial activity in the nation, even if the activity took place entirely within a single state. By the year 2000, Justice Thomas could complain that the Court’s expansive reading of the Commerce Clause had allowed the federal government to usurp the basic “police powers” of the states.
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The Clause That Ate the Constitution?


“Until this Court replaces its existing Commerce Clause jurisprudence with a standard more consistent with the original understanding, we will continue to see Congress appropriating state police powers under the guise of regulating commerce.” —Justice Clarence Thomas, concurring in United States v. Morrison11













CHAPTER 3 [image: ] From the Civil War to the New Deal



Though it claimed the power of judicial review in Marbury v. Madison, the Court did not strike down another federal law for another fifty-four years. Instead, the Court spent the intervening half century preventing states from intruding upon federal prerogatives. McCulloch blocked Maryland’s tax on the national bank, while Gibbons felled a New York law for conflicting with federal control of the waterways. The Court often encountered issues long after the president and the Congress had decided them—McCulloch was issued nearly three decades after President Washington had decided the bank bill was constitutional and signed it. The Court did not reach many of the important constitutional issues of the day, such as the structure of the executive branch, the president’s conduct of foreign affairs, the scope of Congress’s spending power, the management of the territories and their accession as states, and—most dire of all—slavery.


The nation’s antebellum leaders had sought to maintain the Union even as slavery drove the North and South apart. The Northwest Ordinance, which the Continental Congress had enacted to govern the first territories, banned slavery entirely. The Framers deliberately avoided using the word “slavery” in the Constitution. Nevertheless, their Constitution allowed the states to protect the terrible institution by giving the federal government no explicit power to regulate it. In fact, insofar as the Constitution touched on slavery at all, it was to give slave states an advantage. Most infamously, the Three-Fifths Clause allowed states to count “three fifths of all other Persons” (an oblique reference to slaves, who are never mentioned by that name in the Constitution) for purposes of allocating congressional seats—which meant that Southern states received a boost in their House delegations from the very slave populations that could not vote. That in turn had an effect on outcomes in the Electoral College by giving the slave states more leverage there than the size of their voting populations warranted. Thus the system was skewed in favor of electing pro-slavery presidents. Article IV’s Fugitive Slave Clause required states to return any “Person held to Service or Labour in one State, under the Laws thereof, escaping into another.”
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It Took a Civil War


In the Reconstruction Era, the Three-Fifths Clause, found in Article I (at Section 2, Clause 3) of the Constitution, was repealed by the Thirteenth and Fourteenth Amendments.





The Importation Clause allowed Congress to regulate or prohibit the slave trade, but not until 1808. Although the Framers allowed slavery, many of them hoped that slavery would come to a timely end on its own.


Because the Constitution allowed states to protect slavery, the constitutional struggle between the “free soil” North and the unfree South came to a crisis in the territories. Southern leaders believed that slavery had to keep expanding into new lands in order to survive (some of them even had designs on annexing Cuba), while many in the North hoped that confining slavery to the states where it already existed would lead to its eventual demise. Article IV of the Constitution gave Congress the power “to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States.” As we have seen, when Congress ratified the 1787 Northwest Ordinance, covering the territory from which Illinois, Michigan, and other states would emerge, it prohibited slavery in the future midwestern states. But as the nation steadily expanded westwards across the Mississippi, free and slave states fought over whether to permit slavery in the new territories. Congress admitted slave and free states in tandem in order to preserve a balance of power in the Senate. In the 1820 Missouri Compromise, for example, Congress admitted Missouri as a slave state and Maine as a free state and then prohibited slavery in other territories north of Arkansas. But the balance of power between North and South eroded as the North’s population grew quickly and huge swaths of land came into the possession of the United States after the Mexican-American War ended in 1848. The admission of California into the Union in 1850 tipped the balance of the Senate in favor of the free states. In the Compromise of 1850, and then the Kansas-Nebraska Act of 1854, Congress eventually settled on a principle of “popular sovereignty” that left the slavery question up to the majority of the voters of each territory.


The Worst Decision Ever


After fifty years of deference to the decisions of Congress and the president, however, the Supreme Court thrust itself into the political maelstrom. In Dred Scott v. Sandford, the Court struck down the part of the Missouri Compromise that allowed federal regulation of slavery in the territories. By implication, the power of the free soil states in the North and the West to prohibit slavery fell into doubt. Dred Scott had challenged his enslavement because his owner had taken him to Illinois and Minnesota, a free state and free territory, respectively, and then returned with him to Missouri, a slave state. For a 7–2 majority, Chief Justice Taney wrote that African Americans could never become American citizens and that Congress did not have the constitutional authority to restrict slavery in the territories. Despite the Declaration of Independence’s recognition of the natural equality of all, the Court held that the Framers would have understood that African Americans “are not included, and were not intended to be included, under the word ‘citizens’ in the Constitution, and can therefore claim none of the rights and privileges which that instrument provides for and secures to citizens of the United States.”1 According to Chief Justice Taney, slaves fell under the constitutional right to property, and hence the federal government could not restrict their ownership in the territories without denying slave owners who settled there “due process of law.” As Lincoln and other members of the new Republican Party would argue, Taney’s theory implied that Southerners could bring slaves into the North.


Chief Justice Taney could have decided the case on narrower grounds. He could have held that Dred Scott had no standing to sue or that Missouri law controlled the question of Scott’s status. Instead, the Court sought to settle the slavery question once and for all. Chief Justice Taney and his majority thought their opinion would end the political conflict and head off civil war. Fierce opposition to the Kansas-Nebraska Act had led to the Whig Party’s demise, the loss of 70 percent of the Democratic Party’s House seats in the free states, and the rise of a new anti-slavery political party, the Republican Party, which existed only in the North. The Republican Party asserted that Congress could regulate slavery in the territories—as it had in the Missouri Compromise. Under the leadership of Senator Stephen Douglas, the Democratic Party adopted the South’s belief that the territories should be able to choose for themselves, upon becoming states, whether to adopt slavery.


There has been no more woeful moment in the Supreme Court’s history than Dred Scott. The Court based its holding on ideas of white supremacy. According to Taney, at the time of the Founding, African Americans were “a subordinate and inferior class of beings, who had been subjugated by the dominant race, and, whether emancipated or not, yet remained subject to their authority.”2 Because the text of the Constitution did not prohibit the states or Congress from vesting African Americans with political equality, Taney had to resort to the worst sort of interpretation, claiming that the Framers must have thought that African Americans should remain permanently subordinated to whites—even though they had never said so in any Founding document—and that their unexpressed intentions somehow superseded the constitutional text as written and ratified. (Taney ran roughshod over history: he ignored the facts that some five thousand African Americans had fought for American independence during the Revolutionary War and that by 1800 almost every Northern state had abolished slavery or provided for gradual emancipation. The Massachusetts Supreme Court had ruled slavery to be incompatible with the state’s constitution in 1783.) Taney turned his back on the Declaration of Independence’s self-evident truth “that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.” Instead, Taney claimed that the drafters of the Declaration “knew that it [the language about self-evident rights] would not in any part of the civilized world be supposed to embrace the negro race, which, by common consent, had been excluded from civilized Governments and the family of nations, and doomed to slavery.”3 Again, Taney was holding that the unexpressed (supposed) intentions of the Framers pre-empted the plain meaning of the Founding texts that they had written and ratified.
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A Book You’re Not Supposed to Read


The Unconstitutionality of Slavery by Lysander Spooner. Boston: Bela Marsh, 1845.





Dred Scott was not just bad constitutional interpretation, but bad politics. By foreclosing federal regulation of slavery in the territories, the justices hoped to put an end to the struggle between North and South. They thought the controversy over slavery would evaporate or fade away—the North would come to terms with the existence of slavery and no longer pursue the end of the damnable institution. The justices viewed the North as the aggressors against the constitutional rights of the South. Some politicians of the time also looked to the Court to end the dispute that threatened the Union. Indeed, President James Buchanan, without doubt the worst president in American history, declared Dred Scott a welcome resolution of the problem, “ ‘congratulat[ing]’ the American people ‘upon the final settlement by the Supreme Court of the United States of the question of slavery in the Territories’ which ‘irrevocably fixed’ the issue and put an end to the ‘dangerous excitement’ ”[brackets in the original].5 But the political controversy did not end. Dred Scott neither brought the nation together nor solved the slavery question. In fact, it helped precipitate the bloodiest war in American history, one that killed about six hundred thousand soldiers (still the largest number of deaths in any U.S. conflict) and ripped the country apart. Republicans viewed the Supreme Court as hostile to their cause. Perhaps the Civil War would have come anyway. But Dred Scott closed off a route to political compromise and instead compounded the divisions between North and South.
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The Exception That Proves the Rule?


In Ex parte Milligan (1866), a groundbreaking case that was not decided until after the Civil War, the Supreme Court declared it unconstitutional to try civilians before military tribunals as long as civil courts are open.4 Milligan and two codefendants, all civilians, had been sentenced to hang at a military trial for conspiracy and inciting rebellion.





Hostility toward the Supreme Court reached its high point during the Civil War and Reconstruction. Lincoln, as we have seen, conceded in his first inaugural address that Supreme Court decisions should receive “very high respect and consideration,” but he also argued that for “the policy of the government, upon vital questions, affecting the whole people… to be irrevocably fixed by decisions of the Supreme Court” was incompatible with government by the people.6
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