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This book is dedicated to William Hubbs Rehnquist, the sixteenth Chief Justice of the United States and my friend.










INTRODUCTION


Huddled in a modern, all-glass conference room in Greenville, South Carolina, with afternoon sunshine streaming through every window, a dozen of us were preparing for the presidential debate that evening. Our campaign had just shocked the world by winning Iowa. We placed third in New Hampshire, and South Carolina was the next primary coming up. My debate-prep team consisted of hardened political operatives, policy experts, and seasoned Supreme Court advocates.


Into the room walked Bruce Redden, my body man. Bruce had played football at Oklahoma State; he was the field-goal kicker, the team’s second leading scorer whose college nickname was “Sunshine” because of his (then) long, bleached-blonde hair. He’s charming, utterly trustworthy, and I love him like a brother.


Gesticulating with his right hand, Bruce interrupted our strategy session to ask, “You know about the thing?”


“What thing?”


“The Scalia thing.”


“What Scalia thing??” I replied, puzzled.


“He died,” Bruce answered.


“What?!?”


That morning, February 13, 2016, the great Antonin Scalia was found dead in his sleep at the Cibolo Creek Ranch hunting lodge near Marfa, Texas. After nearly thirty years on the Court, after ushering in a profound restoration in judicial fidelity to the Constitution and becoming one of the greatest justices in the history of our Nation, Justice Scalia had moved on to meet the Good Lord. The news was not yet public. Nobody knew.


But the local Texas sheriff, whose office had discovered the body, called me and my fellow Texas senator, John Cornyn, to let us both know what had happened. The sheriff got Bruce on his cellphone, and Bruce had just informed me.


Immediately, that became the sole topic of our debate-prep session. President Obama, of course, would try to rush through a replacement in the waning months of his presidency. Replacing Scalia with a liberal would flip the Court and create a five-justice left-wing majority that would produce lasting, fundamental damage to our constitutional liberties. And there was a real risk that Republicans in the Senate—far too often faint of heart, worried about press criticism—would roll over and let him.


Together, we drafted a statement calling on the Senate to hold the seat vacant. To let the voters decide. It was an election year—we were already well into the presidential primaries—and for the past eighty years, no Senate had confirmed a Supreme Court vacancy that had occurred in a presidential election year. We should not be the first.


As soon as the news broke publicly, we released my statement. I sent out a tweet, “Justice Scalia was an American hero. We owe it to him, & the Nation, for the Senate to ensure that the next President names his replacement.” And, remarkably, in the hours that followed, my statement was echoed by many other Senate leaders, including Judiciary Chairman Chuck Grassley and Majority Leader Mitch McConnell. Later, McConnell’s former chief of staff told a New York Times reporter that Mitch had rushed his statement out that afternoon because he knew that I would call for keeping the seat vacant in the debate that evening, and he didn’t want to be seen as being pressured to follow my lead.


Regardless of how or why, to the astonishment of everybody, Senate Republicans held firm. Every one of us. Instead of letting Obama dictate the outcome, we together argued that the 2016 election should be a referendum on what type of nominee should replace Justice Scalia. We the People should decide.


That vacancy became a central—perhaps the deciding—issue in the 2016 presidential campaign. For many Americans, myself included, it was the single most important reason we voted for Donald Trump over Hillary Clinton.





This book is about the Supreme Court. It’s about the critical cases before the Court and the imperative for us to defend our constitutional liberties. But to understand how central the Court was to my own decision-making in 2016, this introduction will take a brief detour through the tumultuous months immediately following my presidential campaign.


I ended my presidential campaign on May 3, 2016. At that point, our campaign had defied all expectations. When we entered the race—in a crowded, diverse, and talented field of seventeen different Republicans—the media immediately dismissed me as having no chance whatsoever. Instead, we went on to earn nearly 8 million votes and win 12 states; our campaign amassed over 326,000 volunteers, and we raised over $92 million, the most raised in the history of Republican presidential primaries—more than Bush, McCain, or Romney—from over 1.8 million contributions. Other than Trump and myself, no other Republican won more than a single state. (Kasich won Ohio, and Rubio won Minnesota; Trump and I won every other state.)


There was a time when it looked like we were going to win. In March and April of 2016, we had a three-week period where I won five consecutive primaries, all by double-digit margins. We won Utah, Colorado, North Dakota, Wyoming, and Wisconsin, each one right after the other. But then the phenomenon that is Donald Trump took over. The mainstream media, which claim to hate the man, would only run stories about Trump, around the clock. Each of our primary victories was largely ignored—the media basically pretended they didn’t happen—and altogether the media gave Trump $3 billion in free media coverage. That was, and is, utterly unprecedented in the history of presidential politics.


And it became too much to overcome. Throughout 2016, whenever primary voters actually heard our message, we won, over and over again. But then the tsunami of free media coverage drowned everything else out, and we could no longer be heard. The only events that consistently broke through the media fire wall were debates, and the GOP stopped holding debates on March 10 (while the field was still crowded). Therefore, during the two months when it was basically a two-man race, Trump and I never had even a single one-on-one debate. Even though the media made millions on every debate, they didn’t care about making money on more debates; they had decided they wanted Trump to be the nominee because many of them cynically believed he’d be the easiest for Hillary to beat. (It is rich irony that many of these same media figures now incessantly bemoan the Trump presidency, given that their deliberate actions played a decisive role in his election.)


Trump won New York (his home state), and the media immediately treated the race as if it were over, repeating that message 24/7. And it worked. The nonstop media coverage (“It’s over. It’s over. It’s over.”) moved the numbers, and in states where we had been leading or tied (like Maryland, Pennsylvania, Indiana, and California), our numbers plummeted, dropping 10–20 points in thirty-six hours.


On the night of May 3, after Indiana, the numbers showed there was no longer a viable path to victory, and so I ended my campaign. Doing so wasn’t easy. We had thousands of activists who had traveled from state to state to state, knocking on doors for us and making phone calls. They had poured their lives, their energy, their passion into the campaign. When I said we were suspending the campaign, one woman in the crowd let out a wail of pain that pierced me deeply; I could barely finish speaking.


Afterwards, I desperately wanted to stay and hug and thank every single volunteer. But I just couldn’t do it. Tears were streaming down my face, and I lacked the strength to stop them. With a battery of TV cameras watching, I damn sure wasn’t going to let the media try to turn “Lyin’ Ted” (Trump’s false but brutally effective nickname) into “Cryin’ Ted.” And so I went backstage to grieve with my family and closest advisors. Remarkably, Heidi stayed out with the crowd, spending over an hour thanking every single person there. I was immensely grateful that she did.


For the next couple months, I withdrew from politics. I spent a week down in Mexico, lounging in the pool with close friends, zip lining with my girls, playing hoops, and enjoying more than a few margaritas. And then I just let the political process play out.


Remember, in May of 2016, it wasn’t at all clear what type of general election campaign Trump was going to run, much less what kind of president he would be. On policy issues, he’d been all over the map: At various times, Trump had advocated for gun control, higher taxes, and the Gang of 8 amnesty bill. He’d been a Democrat, he’d supported and contributed to both Chuck Schumer and Nancy Pelosi, and he had described himself as “very pro-choice” and an enthusiastic supporter of partial-birth abortion.


All of those positions changed dramatically in the 2016 campaign, but campaign conversions have a way of not sticking very long. Especially since most Republican political consultants believe you should run to the middle in a general election and run away from any conservative positions you might have taken in the primary.


So I just watched and waited. At the time, I was deeply conflicted. I was certain I didn’t want Hillary to win; her policies, I had no doubt, would be a disaster for the nation. But there were also massive uncertainties as to what Trump would actually do as president. Too many Republicans had failed to deliver in the past; after eight years of Obama, we desperately needed a real conservative in the Oval Office, and we needed conservative policies to turn our country around. I wanted to do everything I could to maximize the chances of that.


Contrary to the media perception, my hesitancy wasn’t personal. For most of the campaign, on a personal level, Trump and I had gotten along quite well. At my invitation, we participated in a rally together on the steps of the Capitol. We both went out of our way to be nice to each other, to praise each other, and we were appealing to the same core voters: working-class Americans fed up with the Washington swamp.


Then, when the campaign clearly came down to just the two of us, we beat the living daylights out of each other. “Politics ain’t beanbag,” as the famous saying goes.


The next month, Trump asked to see me in D.C. I of course agreed, and we sat down at the National Republican Senatorial building. It was a friendly meeting, a little stiff, but Trump was relieved (and surprised) that I had suspended the campaign when I did. By not fighting to the bitter end—by suspending once it became clear there was no longer a realistic path to victory—we allowed his campaign to pivot to the general three months earlier than they would have otherwise.


At that meeting, Trump asked me if I’d be willing to give one of the prime-time speeches at the RNC national convention. I said, “Sure, I’d be happy to.” He didn’t ask for my endorsement, and I didn’t offer it.


I thought long and hard about that speech. At the time, I wasn’t yet ready to endorse. The reason was not that Trump had attacked my family, as the media later supposed. Both my wife and my dad, who were the targets of Trump’s ire, are strong, fiercely independent, and love our country. They had both laughed off his attacks at the time. The reason I wanted to hold back was that I had real doubts about what Trump actually believed, how he would campaign, and, if elected, how he would govern. Trump’s history had been all over the map—on virtually every policy issue under the sun—and we were in a moment in time when the stakes of getting it wrong were massive. I believed I was in a position where I could have a meaningful, positive influence on how he would campaign and what policies he would actually support.


I wanted to use the speech to encourage Trump to be more conservative. To lay out a path for him to reassure conservatives that he really meant to keep the promises he had made. As a model, I looked to two prior convention speeches: Ronald Reagan’s speech in 1976 when Gerald Ford was nominated and Ted Kennedy’s speech in 1980 when Jimmy Carter was nominated. Both had fought tough primaries and lost. And, critically, neither had endorsed the nominee in the speech. Instead they laid out a vision they hoped the nominee would follow.


I endeavored to do the same thing. Indeed, much of the language about the nominee I copied almost word-for-word from Reagan’s and Kennedy’s speeches. Here’s what I said, in the critical part: “To those listening, please, don’t stay home in November. Stand and speak and vote your conscience, vote for candidates up and down the ticket who you trust to defend our freedom and to be faithful to the Constitution.”


That was the vision of how I wanted Trump to campaign and to govern, defending our freedom and being faithful to the Constitution. I wanted him to be a conservative.


But there was a difference in how the speech was received. When Reagan said largely the same thing, Ford treated it as an endorsement. When Kennedy said it, Carter treated it as an endorsement. I assumed Trump would do the same.


The Trump campaign had a written copy of my speech hours before it was given. They loaded it onto the teleprompter. They knew exactly what I was going to say.


Before I walked out on the stage, Paul Manafort—the Washington lobbyist briefly turned Trump campaign chairman and today an imprisoned felon—pulled me aside and threatened me. He said I needed to explicitly endorse Trump, or else. The “or else” wasn’t clear, but it sure sounded menacing. I told him I was giving the speech as written.


Right before I walked out, my campaign strategist Jason Johnson said to me, “now we’ll find out if they’re rational.” What he meant is that it is overwhelmingly in the interest of any nominee to unify the party to win in November. But, given Manafort’s threats, it wasn’t clear that was what they wanted.


When I went out on stage, I didn’t know how the crowd would react. It had been a hard-fought primary, and there were a ton of Trump delegates in the front rows. I didn’t know if they’d boo me the moment I stepped on stage.


Instead, they stood and gave me a rousing two-minute standing ovation.


For most of my speech, the reaction was enthusiastic, as I traced the history of our party as the Party of Lincoln—as the defender of equal rights for all and the champion of working-class Americans—and as I extolled protecting our freedom and defending the Constitution.


What I didn’t know is that Manafort had instructed his whips—the campaign staff wearing brightly colored baseball caps interspersed among the delegates—to quietly wait for me to say the words “vote for candidates up and down the ticket who you trust to defend our freedom and to be faithful to the Constitution.” And then to whip the delegates to boo ferociously.


And they did. It wasn’t organic; it was staged by the campaign chairman. I guess that was the beginning of the “or else.”


The whips were effective, and thousands of delegates followed the instructions and booed energetically. I’ve got to say, it’s a unique experience facing the angry roar of a stadium of 20,000 people. Not all were booing, but a lot were.


I hadn’t anticipated that reaction because it was so against the political interests of the campaign. Eight million voters had supported my campaign, and Trump needed everyone unified to have a chance at winning in November. But I had underestimated the thuggish instincts of Manafort and his crew. It’s simply who they were. And that mattered more to them than beating Hillary.


What got a lot of attention afterwards was the phrase “vote your conscience.” That had been a last-minute addition, and it evoked a strong reaction in the convention hall because it had also been the slogan of those contesting Trump’s delegates in the preceding week at the convention. I hadn’t been there for that battle and wasn’t involved in the delegate fight, and so I didn’t appreciate the raw emotion that phrase had taken on with many delegates.


Regardless, my purpose was to lay out a path for Trump to win and then to govern as an actual conservative. I viewed the speech as putting forth what I wanted to see in order to vote for him—and for conservatives to be able to trust that he’d defend freedom and the Constitution.


Hillary Clinton obviously was not going to do so, but I wanted to do everything I could to ensure that the Trump campaign (and later, the Trump administration) would follow through and be genuinely conservative.


And, much to the happy surprise of many (myself included), after the election the administration’s policies ended up being remarkably conservative. Far beyond anything we could have reasonably expected.


As the summer of 2016 proceeded, my top priority became getting a solid commitment from Trump on judicial nominations, and on Supreme Court nominations in particular. I was very worried that, if elected, Trump might make really bad nominations, and I wanted to do everything possible to prevent that.


At the time, remember, Trump had put out a pretty good list of eleven potential nominees for the Scalia seat, but the list wasn’t exclusive. He had said these were “the kind of nominees” he would choose—those eleven, or presumably anybody else on earth. Contemporaneously, he also said in February 2016 that he thought his sister would make a “phenomenal” Supreme Court justice. His sister was a sitting federal appellate judge appointed by Bill Clinton who had already voted to strike down New Jersey’s partial-birth abortion law. So there was reason to be concerned. (Trump later said he was joking about naming his sister.)


In the two months after the convention, Trump continued to campaign as a conservative. Unlike prior nominees, he didn’t run away from his early campaign promises. He didn’t embrace the liberal policy positions he had advocated a few years earlier. And Hillary’s campaign kept going further and further left.


In September, I made the decision, and my team began negotiating with the Trump team for me to officially endorse him. The price of my endorsement was explicit: I wanted a clear, unequivocal commitment that he would nominate Scalia’s replacement from a specified list, and only from that list. And I wanted Senator Mike Lee added to that list. The campaign agreed to both conditions. On September 23, 2016, the Trump campaign put out a revised list, adding ten more names, taking it from eleven to twenty-one; among those new names was Mike Lee.


Then-candidate Trump explicitly committed in writing that Scalia’s replacement would come only from that list, that nobody else would be considered. For me, after dropping out of a hard-fought presidential race, securing a conservative jurist to replace the great Scalia was paramount.


We were closely coordinating with the Trump campaign, and within minutes of their announcement, I put out my endorsement in a lengthy Facebook post that I had written explaining why I believed conservatives should support Donald Trump. Judicial nominations were the number-one reason. Here’s what I wrote that day:




First, and most important, the Supreme Court. For anyone concerned about the Bill of Rights—free speech, religious liberty, the Second Amendment—the Court hangs in the balance. I have spent my professional career fighting before the Court to defend the Constitution. We are only one Justice away from losing our most basic rights, and the next President will appoint as many as four new Justices. We know, without a doubt, that every Clinton appointee would be a left-wing ideologue. Trump, in contrast, has promised to appoint justices “in the mold of Scalia.”





For some time, I have been seeking greater specificity on this issue, and today the Trump campaign provided that, releasing a very strong list of potential Supreme Court nominees—including Senator Mike Lee, who would make an extraordinary justice—and making an explicit commitment to nominate only from that list. This commitment matters, and it provides a serious reason for voters to choose to support Trump.





Over the next two months, I campaigned for Trump, and I energetically urged conservatives to come out and support him. And they did, in record numbers.


The week after the November election, I flew to New York, went to Trump Tower, and met with the president-elect and his team. I spent four and a half hours with them that day and had dinner with his team that evening.


I told him, “Mr. President, we’ve been given an historic opportunity. This happens very, very rarely: unified control of the House, the Senate, and the presidency. We can’t waste it. I want to do everything humanly possible to lead the fight in the Senate for us to actually deliver on the promises we made.”


The conversation then shifted to whether I would consider a job in the administration. The president asked if I would be interested in secretary of Homeland Security. Although I care deeply about securing the border, I said no. I thought I could have significantly more impact in the Senate.


I told him the one job I might consider was attorney general. Frankly, I made what I’d characterize as a half-hearted play for the position. I said, “Mr. President, there are a lot of people who were on board way before I was. And so if Sessions or Giuliani or Christie want it, it should probably go to them. But if you wanted me as AG, I’d be willing to discuss it.” We did discuss it for some time, but it seemed clear to me even then that he wanted Jeff Sessions in that slot, which was his prerogative. Sessions is a good man, but, unfortunately, we saw over the next two years that he was not at all prepared for the job of attorney general.


Instead, Trump pressed me in a different direction. He asked if I was interested in the Supreme Court vacancy. I paused for a second, and then said no. I told him I didn’t want it. He pressed me further on the matter, as did his senior team that afternoon. But I told them flat no, I didn’t want to be on the Court.


That may seem surprising to some folks. But it was not the first time I had passed on the judiciary. When I was Texas solicitor general a decade earlier, the Bush administration had inquired if I was interested in the Fifth Circuit Federal Court of Appeals. I told them I was flattered by the interest, but I didn’t want to be a judge.


Though I hold judges in the highest esteem, there’s a simple reason why I don’t want to be a judge: principled judges stay out of policy and political fights. If I were ever a judge, that’s exactly what I’d do; I would follow the law, no matter what.


But I don’t want to stay out of policy and political fights. I want to lead them. I want to fight for lower taxes and regulations, for more jobs, for economic growth, for individual liberty, for a strong national defense. And, in our constitutional system, the Senate is the right place to do that. I care deeply about having principled judges on the bench—and I want to be part of nominating and confirming hundreds of them hopefully for many years to come—but I don’t particularly want to be one of them.


Nevertheless, when I returned home to Texas after visiting Trump Tower, the discussion weighed heavily on me. I don’t want to overstate matters; Trump didn’t offer me a seat on the Court. But he and his team made it clear that it was a real possibility. And, politically, you could see why they considered it. At a time when there was still significant perceived tension between us, having me safely ensconced and permanently silenced in a lifetime judicial appointment no doubt appealed to the Trump team. If things between the incoming administration and the Senate fell apart, I would be sidelined as a potential critic or challenger.


I had said no, but the thought lingered; this was Justice Scalia’s seat, a man I’d revered for my entire adult life. To even imagine occupying his chambers and trying to continue his legacy was breathtaking.


For the next couple of weeks, I continued to think about it, and I wrestled with it and prayed about it. Most of my close friends and family thought I was nuts for saying no to the Court. Heidi understood, and so did my parents, but just about everyone else said, “Are you sure?” The next weekend, I invited my pastor to come over to our house to pray with me about the choice. He had an interesting perspective. He said, “I understand your choice. For me, I imagine if someone offered me the chance to become one of the leading theologians in the world, which could have a profound impact on millions for decades to come. If doing so meant that I had to give up being a pastor, no longer be a shepherd to our congregation, I would pass on the opportunity because it’s not my calling.”


The more I considered it, the more certain I became in the choice. And, I knew I had to make the decision irrespective of any future run for the presidency. I’ve run once, and we came incredibly close to winning, and it’s no secret that I hope to run again in the future. But the only right way to make this decision and not second-guess myself for the rest of my life was to assume that a viable path to the presidency would never materialize, that the last meaningful public position I would ever hold would be where I am right now, in the Senate.


I came to the conclusion that I could add greater comparative value in the Senate. There are a number of good, principled people who very much want to be judges and who would stay faithful to the Constitution. There are depressingly few principled leaders in electoral politics. It’s a brutal, ugly game. You have to raise money constantly, and you get demonized on a daily basis. Most people with any sense say forget it and choose to do something else. Stop and think, in fight after fight—the public policy battles that really matter—who consistently steps forward and leads when it’s hard? Because we desperately need political leaders who will charge into battle, who will make the public case for liberty, who will work to move people’s hearts and minds to embrace our constitutional freedoms.


That’s why I spent 2017 doing three CNN town-hall debates with Bernie Sanders on Obamacare and on taxes. Those debates were among the highest rated programs on CNN the entire year. And that’s also why I launched a podcast (Verdict with Ted Cruz) during impeachment that at the time became the number one–ranked podcast in the world. That podcast continues every week, and to date, we’ve gotten over 15 million downloads.


Reagan inspired a generation of young conservatives dedicated to Liberty, and I want to do all I can to do the same. For decades on the other side of the aisle, in the Senate, Ted Kennedy mentored and launched hundreds of committed liberals who went on to have an extraordinary (and unfortunately harmful) impact on our nation; I resolved to do precisely the opposite, and I’ve worked hard to mentor scores of young conservatives and libertarians, who in turn have gone on to serve in Congress, as Texas solicitor general, as journalists, as federal judges and U.S. attorneys, and in dozens of senior roles throughout the Trump administration.


And so I came to a real peace with saying no to the Court. Perhaps at a different phase in life I might think differently, but the Court is not where I personally believed I could make the biggest difference.


The question was briefly revisited in June of 2020. While vacationing with my family near my in-laws’ home in California, I received a call on my cellphone from President Trump. While I stood in flip-flops and my girls water skied on a pristine lake behind me, Trump told me he was expanding his list of potential Supreme Court nominees and asked if he could include me on the new list. I told him, “If it’s helpful, sure, you can add me to the list. But I don’t want the job, and I wouldn’t take it.” Unlike our conversation four years earlier, this time I didn’t hesitate.





Two weeks into his presidency, on January 31, 2017, President Trump nominated Judge Neil Gorsuch—one of the twenty-one judges on the list—to fill Justice Scalia’s seat. Democrats fought passionately against his confirmation, going so far as to launch the only partisan filibuster of a Supreme Court nominee in our nation’s history. I helped lead the fight to confirm him, making the case both on the Senate Judiciary Committee and on the Senate floor, where we ultimately had to change the rules to overcome the Democratic blockade. The Senate confirmed Justice Gorsuch, 54–45.


Why was the two-year battle to fill Scalia’s vacancy so hard-fought? Because today, the Supreme Court has become the preeminent arbiter of our constitutional rights. And the type of justice who serves has a profound impact on public policy and our fundamental liberties.


This would have surprised the Framers of our Constitution. In Federalist No. 78, Founding Father Alexander Hamilton famously described the judicial branch as the “least dangerous” of the three branches of the federal government because it “may truly be said to have neither force nor will, but merely judgment.” That is true—in theory, at least. But history has not always borne out Hamilton’s prognostication.


Starting in the 1960s, America saw the rise of activist judges. Under our constitutional system, judges are not supposed to decide policy matters. They are not supposed to make decisions based on their own political preferences. Instead, contested questions of public policy are meant to be left to the elected branches of government so that the voters can hold them accountable.


Judges are supposed simply to apply the law. As Chief Justice Roberts rightly put it at his confirmation hearing, a judge’s job is like a baseball umpire, merely to “call balls and strikes” (sadly, a standard he has not always lived up to).


Americans have sharply different views on many policy issues, from abortion, to marriage, to religious faith, to the death penalty, to immigration, to the fundamental divide between socialism and free enterprise. In a democracy, those decisions should be made by the voters, not by unelected judges with life tenure.


But decades ago, activists on the far left decided that democracy was too cumbersome. It was too slow. And it was too difficult to persuade their fellow citizens that their policy prescriptions were sound and wise. So instead, they resorted to litigation, trying to get judges to mandate the public policy outcomes they wanted—even if the voters disagreed.


To be sure, judges should strike down laws that violate the Constitution. Some journalists and commentators have tried to define judicial activism as any time that a court strikes down any law. And, in an embrace of moral relativism—a justification that “everybody does it”—they have argued that Republicans want conservative judicial activists just like Democrats want liberal activists.


For anyone principled, that is not the case. It is “activist” any time a judge disregards the law to follow his or her own policy preferences. That means it is activist whenever a judge creates a new legal “right” not found in the Constitution. And it is also activist whenever a judge tries to erase an actual right protected in the text of the Constitution.


I don’t want Republican judges or Democratic judges. There are many policy issues about which I personally am passionate (e.g., low taxes, low regulations, lots of jobs, school choice, securing the borders, a strong national defense). But it’s not the role of a judge to mandate policy outcomes with which I happen to agree. Instead, I want constitutionalist judges who will honor their oaths to follow the Constitution.


The Court was right in Brown v. Board of Education (1954) when it struck down segregated public schools because they violated the Fourteenth Amendment’s guarantee of “equal protection of the laws.” The Court had been wrong in Plessy v. Ferguson (1896)—which Brown overruled—when it previously upheld segregated schools because the Justices personally supported the policy of segregation.


The Court was also right when it struck down the District of Columbia’s draconian laws prohibiting gun ownership in D.C., in Heller v. District of Columbia (2008) because it violates the Second Amendment right “to keep and bear arms.”


Conversely, the Court was wrong in Roe v. Wade (1973) when it created a brand new “right” to abortion found nowhere in the text of the Constitution. For two centuries, state legislatures, elected by the people, had decided questions of abortion policy. The justices took that power away by fiat.


For the same reason, the Court was wrong in Obergefell v. Hodges (2015) when it mandated same-sex marriage laws nationwide. You may personally agree or disagree with gay marriage, but, for two centuries, marriage laws had been policy decisions for elected legislatures—which meant different states could come to different conclusions about the proper standards. Instead, a majority of justices decided to strike down every state marriage law with which they disagreed.


All of us know that the Supreme Court is supposed to protect our constitutional rights. It is also charged with securing our Constitution’s defining structural features, federalism and the separation of powers. Both doctrines protect Liberty by dividing power, by establishing checks and balances to prevent any branch of government from becoming too powerful. The alternative, unchecked government power—while commonplace in dictatorships across the globe—would fundamentally alter the nature of our nation and what it means to be an American.


Over the past six decades, the Court has arrogated to itself far too much power—well beyond what it is entitled to under the Constitution. It has seized this power at the expense of Congress, the executive branch, the states, and We the People alike.


While it has grown in power, the actual functioning—the how and why—of the Court remains a mystery to many. They don’t understand just how precarious our constitutional liberties and core constitutional structures can be when they fall into the hands of rogue judicial activists. This book aims to explain what really happens at the Supreme Court—by relying on my own experience as a longtime Supreme Court advocate.


One doesn’t need to be a lawyer to enjoy this book. Or, I hope, to learn something meaningful from it. All you need is to have is an interest in preserving the constitutional liberties we enjoy as Americans. Or to have an appreciation for federalism, separation of powers, and national sovereignty. If you’re interested in the Constitution, or in Liberty, or in your own fundamental rights, then this book is for you.


This book will discuss fundamental rights and contentious policy issues that go to the heart of our Republic: free speech, freedom of religion, the right to keep and bear arms, abortion, U.S. sovereignty and international law, the death penalty, race, and democratic control over our elections.


It will examine eight critical constitutional issues and landmark Supreme Court cases that every American should know. Some of these decisions were good, and some of them were bad. Most of them were decided by just one vote. Almost all of them I helped litigate.


It gives the back story behind these vital cases. What was really going on. Why they matter. What the Court did. How it changed America. And how so many of our precious liberties and freedoms hang so precariously in the balance.


The reader will understand why judicial selection matters so much—and how to make sure we get our Supreme Court picks right going forward.





Before I was elected to the Senate, I made my career as a Supreme Court litigator, and I had the blessing to play a part in defending many of our foundational liberties. I had the opportunity to defend many of our foundational constitutional structures.


In 1996, just a year out of law school, I began as a law clerk on the Supreme Court, clerking for Chief Justice William H. Rehnquist. “The Chief,” as we called him, was one of the greatest justices ever to serve on the Court. The sixteenth person to serve as chief justice of the United States, he sat on the Court for thirty-three years.


Each of the nine justices hires law clerks, typically four per year. The clerks spend almost every waking moment with their justices, helping them read the briefs, study the case law, prepare for oral argument, and draft their opinions. For a young lawyer, there is no better opportunity to learn and understand the real inner-workings of the Court.


The Chief hired just three clerks per year rather than four. He had a staggering intellect, with a near-perfect photographic memory. He was deeply conservative, and he had spent decades trying to lead the Court away from the activist path it had set out on in the 60s and 70s.


Rehnquist became a teacher, a mentor, and a close friend. I was immensely fortunate to work for him. The Supreme Court was a world I hadn’t known before. I didn’t come from a family that had access or influence. There were no lawyers in my family, and nobody had ever gone to an Ivy League school. My dad came as a penniless immigrant from Cuba, and my mom was the first in her Irish-Italian working-class family ever to go to college. When I was in high school, the small business they had started went bankrupt. We lost our home and all our savings, and I took out large student loans and worked two jobs to make it through college and law school.


Getting the opportunity to clerk for the Chief helped launch my career before the Court. When the Chief offered me the job, my father wept (one of only two times I’ve ever seen him cry). I was being given the opportunity to see the Court from the inside, to get to know the justices personally, to learn and to see how they decide the cases before them. Over the next year, I worked sixteen-hour days, typically from 9:00 a.m. till 1:00 a.m., broken up only by basketball games three times a week with fellow clerks, police officers, and staff at the Court. There’s actually a basketball court above the courtroom where the Court sits, immediately atop the twenty-four carat gold–gilded ceiling of the courtroom. The roof is low, and you have to develop a low-arching jump-shot to avoid being blocked by the ceiling. They call it “the highest court in the land.”


After my clerkship, I went into private practice, to Cooper & Carvin, a small six-person litigation firm in D.C. specializing in constitutional and Supreme Court advocacy. It was founded by two senior lawyers from the Reagan Department of Justice, Chuck Cooper and Mike Carvin. Both are extraordinary lawyers; together they taught me how to practice law. Mike is a brilliant litigator who would go on to play a major role in helping us win Bush v. Gore.


Chuck is also a former Rehnquist clerk, and he’s an incredible strategist, a beautiful and elegant writer, and a very dear friend. During the presidential campaign, Chuck took a leave of absence from his firm to come to Houston full-time and help lead the campaign. He was an integral part of my debate-prep team, and had I won the election, he would have been my nominee for attorney general.


I left Cooper & Carvin in 1999 to join the George W. Bush presidential campaign, working as a young policy staffer in Austin. On the campaign, I met my wife, Heidi, my best friend and the love of my life.


From there, I joined the Bush administration, as an associate deputy attorney general at the Department of Justice and then as the head of policy at the Federal Trade Commission.


And then, in 2003, I was appointed the solicitor general of Texas, the chief appellate lawyer for the State of Texas. My boss was Greg Abbott, then the Texas attorney general and a close friend. I served in that role for five and a half years, litigating major constitutional issues before the state and federal courts. Then, I returned to private practice, for the next five years leading the Supreme Court practice at Morgan Lewis, one of the largest law firms in the country.


Over those ten years, I authored over eighty U.S. Supreme Court briefs and argued before the high court nine times, more than any other lawyer in Texas and more than any other member of Congress. My job was to win—to try to get five justices to agree and to rule for my client.


And, in case after case, we won major victories. This book tells you the inside story of those constitutional battles—most of which were decided by just a single vote.


We start with Van Orden v. Perry, a landmark religious liberty case, where the Court upheld as constitutional the public display of a Ten Commandments monument on the Texas State Capitol grounds. The Bill of Rights begins by protecting our religious liberty, and it is a cornerstone of the rights we hold dear. Van Orden was decided by a 5–4 vote, and every year religious liberty challenges are among the most contentious issues before the Court.


After that, we turn to school choice, which I believe to be the most pressing civil rights issue in the nation. Millions of children are trapped in schools that deny them access to a quality education. For a child’s hope in life to be dictated by his or her race, ethnicity, wealth, or zip code makes a mockery of equal protection. In Zelman v. Simmons-Harris, the Court, 5–4, upheld Ohio’s school choice program, allowing scholarships for low-income kids to give them a much better chance at the American dream.


From there, we move to Heller v. District of Columbia, another case I helped litigate, which affirmed our individual Second Amendment right to keep and bear arms. The right to self-defense is one of our most cherished inalienable rights, foundational to our right to life. In Heller, also 5–4, the Supreme Court for the first time ever established that the Second Amendment text means what it says, and the government cannot take that individual right away.


Then to Medellín v. Texas, a case I argued and won twice, upholding U.S. sovereignty and striking down both the World Court’s and the president’s authority to intervene in our criminal justice system. Our right to be a sovereign and free Republic is at the very core of the American experiment, and I was privileged to defend the sovereignty of both Texas and the United States against the attempted usurpation by the United Nations. For a host of reasons, it was the single most fascinating case I ever litigated.


In Gonzales v. Carhart, where the Supreme Court upheld the federal ban on the gruesome practice of partial-birth abortion, I led the States in defense of the federal law, and we prevailed 5–4, the exact opposite outcome that the Court had reached just seven years earlier in striking down a nearly identical Nebraska law, 5–4. The principal difference? Justice Alito had replaced Justice O’Connor, and that one vote was the difference as to whether partial-birth abortion would be deemed required by the Constitution.


We then turn to Citizens United v. Federal Election Commission, a case much reviled by the left and which they desperately seek to overturn. Citizens United upheld the free-speech rights of citizens to engage in the political process, to speak out, and to criticize candidates for federal office. Free speech is indispensable not only to our First Amendment but also to our functioning democratic process. By a vote of 5–4, the Supreme Court properly held political speech to be at the heart of the First Amendment’s free speech protection. In response, Senate Democrats introduced a constitutional amendment to repeal the free speech protections of the First Amendment. I led the fight against that foolhardy amendment, which thankfully failed, but not until after every single Senate Democrat had voted for it.


We continue with Kennedy v. Louisiana, an unfortunate case, where five justices deemed it unconstitutional to impose the death penalty for the reprehensible crime of child rape. I argued the case in defense of state laws allowing the death penalty for the most egregious and violent child rapists. Capital punishment has long been controversial politically, and different states have reached different policy judgments about whether and when it should be allowed. The text of the Constitution repeatedly refers explicitly to the death penalty, but that didn’t stop five justices from prohibiting the death penalty altogether from 1972 until 1976. In the decades since, the Court has added more and more arbitrary constraints on capital punishment, resulting in decades-long delays in the carrying out of sentences. And just one additional justice could shift the Court back to banning the death penalty altogether.


We then turn to two more cases that I helped litigate at the intersection of judicial authority and democratic control of elections: Bush v. Gore and LULAC v. Perry. The former, of course, resolved the 2000 presidential election after thirty-six roller-coaster days in which the nation and the world waited for the results to be determined. The latter involved a challenge to the Texas redistricting plan, where plaintiffs argued that the Constitution prohibits state legislatures from taking politics into account in drawing congressional districts. In both instances, the Court was asked to substitute its preferences and judgment for that of the voters—to put courts instead of the people at the center of elections—and in both cases, the Court voted 5–4 to decline that invitation.


And finally, we’ll examine past Supreme Court nominees and look at how we can make sure we get our Supreme Court picks right moving forward. On this front, the two parties do not perform equally. Democrats have a nearly 100 percent success rate; in major hot-button cases, their nominees vote exactly as they’re supposed to vote almost without exception. They vote consistently for the policy outcomes favored by liberals, regardless of the law or the Constitution. Republicans, on the other hand, have a much worse record.


Many of the worst liberal judicial activists were appointed by Republicans. Earl Warren, William Brennan Jr., John Paul Stevens, David Souter, Harry Blackmun—the author of Roe v. Wade—were all Republican appointments.


In terms of justices’ actually following the law and following the Constitution, Republicans have gotten it right 50 percent of the time at best. We’ll examine the pattern of differences between those nominees who honored their oath and those who did not. And we’ll lay out what to look for in future Supreme Court nominees.


Every single vote on the Court matters in every major case the Court hears. There is no room for error. On too many issues, we are one vote away.


Every American should understand what was at stake in these crucial cases and what is at stake in appointing Supreme Court justices. Every American who loves and cherishes the Constitution should be profoundly concerned about what losing the Supreme Court would look like—about what that would mean for these pivotal issues and for so many others. But every American who loves and cherishes the Constitution should also be inspired by the prospect of what securing the Supreme Court for a generation will look like.


This book is not intended just for academic or historical or legal purposes. Every one of these issues—every one of these rights and bedrock structural provisions—will be discussed, debated, and very much at stake in the 2020 election this fall. Judicial selection, especially for the Supreme Court, will also be very much at stake in the 2020 election. The Supreme Court will be on the ballot. And all of these issues will be at stake in elections after that of course.


The Supreme Court hangs in the balance. Five justices on either side can preserve our liberties or destroy them. Five justices on either side can secure our cherished structural freedoms or destroy them. Five constitutionalist justices can ensure the American experiment continues to thrive, but five liberal activist justices could fundamentally transform our Nation.


And far more often than we should be comfortable with, we are just one vote away from losing these fundamental rights and freedoms. For ourselves and our posterity, we have a solemn obligation not to let that happen.










CHAPTER 1 RELIGIOUS LIBERTY AND VAN ORDEN V. PERRY



Cecil B. DeMille. Catholic nuns. Schoolchildren. World War I veterans. All are directly implicated in the ongoing battles before the Supreme Court concerning religious liberty. This is the inside story of the battles before the Court to protect our First Liberty.


No right is more precious than the right to religious liberty. There is a reason that the Framers of the U.S. Constitution protected religious liberty in the very first clause of the very First Amendment of the Bill of Rights. The right to seek out and worship God, with all your heart, mind, and soul, according to the dictates of your own faith and your own conscience—to believe or not to believe—is fundamental to who we are.


There is no moral and just government that does not respect the religious liberty protections of its people. True political liberty, free speech, social stability, and human flourishing all depend upon a robust and durable protection, under the rule of law, of our fundamental right to choose our faith. And, on the flip side, efforts to undermine religious liberty and to persecute religious minorities are a telltale sign of tyrannical government.


Many who founded this nation were themselves fleeing religious persecution, and they came to form a country where the government could not take away that fundamental liberty. When the Pilgrims left Plymouth, England, aboard the Mayflower in 1620 and subsequently landed in Massachusetts, they were fleeing religious persecution. The Pilgrims were Puritans and were deeply pious men and women (as the Mayflower Compact shows in no uncertain terms).


More than a century later, the Declaration of Independence, the document that gave birth to our nation, declared, “We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.”


Thirteen years later, the language used by the Framers of the First Amendment reflected this robust commitment: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.…” The constitutional text does not say religious faith shall be tolerated or accommodated where convenient; it says “Congress shall make no law.”


The two religion clauses that follow are referred to as the Establishment Clause and the Free Exercise Clause. And the intersection of the two has been a source of confusion and the vehicle for many of the more extreme lawsuits and decisions by judicial activists undermining religious liberty.


The Establishment Clause prohibits government from using government power to coerce people to believe one particular religious faith or denomination. Having declared independence from England and fought a bloody war to achieve it, the Framers did not want the United States to have an official Church like the Church of England. Rather, they sought to protect our individual right to choose our own faith.


The left reads its own hostility to faith into the Establishment Clause, arguing that the clause implies the notion of an absolute “wall of separation of church and state.” But the phrase “separation of church and state” is found nowhere in the Constitution. It’s not in the Bill of Rights, and it’s not in the Declaration. Instead, that phrase comes from personal correspondence that Thomas Jefferson wrote the Danbury Baptist Association in 1802.


In that letter, Jefferson was not arguing for a wall to protect government from any acknowledgment of faith, but rather a wall against government interference with churches to protect the church from government. In other words, Jefferson thought that the American people needed a one-way wall stopping government from controlling churches to protect their most basic right.


How do we know this? Well, the purpose of the religion clauses was to protect our “rights of conscience,” as Jefferson put it. They were to protect faith, not to require government to be affirmatively hostile to the acknowledgement of faith.


As the Supreme Court long understood, government cannot “show a callous indifference to religious groups” because “[t]hat would be preferring those who believe in no religion over those who do believe.” Zorach v. Clauson (1952).


But, starting in the 1960s, the Supreme Court began reading the Establishment Clause as doing something much more: requiring the removal of God from the public square.
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