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To Carolyn Atwell-Davis wife, partner, friend, critic, always there through thick and thin


Imagine how history would judge today’s Americans if, looking back at this election, the record showed that voters empowered a dangerous man because of . . . a minor email scandal. There is no equivalence between Ms. Clinton’s wrongs and Mr. Trump’s manifest unfitness for office.

—Washington Post, editorial, September 8, 2016

[Impeachable offenses] proceed from the misconduct of public men, or, in other words, from the abuse or violation of some public trust. They are of a nature which may . . . be denominated political, as they relate chiefly to injuries done immediately to the society itself.

—Alexander Hamilton, Federalist Papers, No. 65, March 7, 1788



INTRODUCTION



The Illegitimate President

Hillary Clinton lost the 2016 presidential election and Donald Trump won it for the single, decisive reason that FBI director James Comey wrote his infamous letter to Congress on October 28, 2016, announcing the discovery of a laptop computer belonging to Anthony Weiner that contained thousands of copies of Clinton’s emails. This strange and surprising news mere days before the election eroded Clinton’s support just enough that she lost the electoral college despite handily winning the popular vote. Some reasonable people continue to disagree with this assertion, citing Clinton’s campaign flaws or Trump’s appeal to his base of voters. But although such explanations may make the election results more logical, or less absurd, they are essentially wrong. All available pre– vs. post–October 28 election poll data indicates that Hillary Clinton would have won the election had Comey not sent the letter.

Indeed, the assertion that Comey’s letter cost Clinton the election has become more widely accepted, especially—ironically—after Comey was fired by Trump. Yet the letter was the final event in a sequence that will only gain historical importance and scrutiny in the years ahead. Today, as the Trump administration lurches from one self-created crisis to the next, it is important to more fully understand the events—many widely known but others comprehended by only a few—that led to this unexpected outcome, an election so bizarre and cataclysmic in its nature and magnitude that next to the 9/11 attacks, it stands as the most important event in America in the twenty-first century to date. History and truth require a full accounting. That is the intention of this book.

But there also is a more timely context to this book, which was completed in October 2017. Between May 9, 2017, when Trump fired Comey over his refusal to halt the Russia-collusion investigation, and June 8, when Comey accused Trump of trying to impede his investigation, there was a serious possibility of an impeachment investigation based on an attempted obstruction of justice and for other reasons. At the time of this writing, Trump’s unpredictable and offensive behavior has furthered the call for his removal, potentially under the Twenty-Fifth Amendment for mental impairment that puts the nation at risk. Thus it is now exponentially more important to show that Trump became president only because Comey wrote his letter. Add to this the insidious influence of the Russians in spreading fake news about Clinton with evidence that Trump campaign officials or associates communicated with Russian officials during the campaign. If an impeachment investigation process begins, the fact that Trump was elected by illegitimate means is the best rebuttal to those who would oppose the investigation in the belief that it was an unimpaired free and fair election. The election was impaired—by James Comey—and the stakes for America’s future could not be higher.



PART I



The Invention of a Scandal



CHAPTER ONE



The Wary Candidate

Any discussion of why Hillary Clinton decided to use a private server for her emails and why the revelation of that fact contributed to her 2016 Election Day loss must begin with a political truth about her: Despite the millions of voters who revere her, she has long been the target of hatred, criticism, and misinformation. In her more than thirty-five years of public life—beginning as the spouse of a six-term governor in 1978, her experience as first lady in the White House over two terms of Bill Clinton’s presidency, then as a senator from New York, as a presidential candidate in 2008, and as secretary of state before her 2016 campaign—she has learned to be cautious when dealing with the media.

No one in public political life, especially Hillary Clinton, would claim that tough treatment by the media doesn’t go with the territory. There has been legitimate criticism that Clinton and her 2016 campaign staff were not sufficiently prepared to deal with the emails story. But one way to understand her behavior is to put it in the context of what she had learned years earlier in dealing with a generally critical media.

There are many episodes from Clinton’s public life that offer insight into her and her campaign’s initial instincts in dealing with the email server story, but several stand out.

Perhaps the most dramatic was the invented scandal called Whitewater. When the New York Times broke the story on its front page on March 8, 1992, most readers had a hard time figuring out what the scandal was, much less understanding a very confusing story. Even the headline was odd, since it didn’t seem to merit front-page treatment—“THE 1992 CAMPAIGN: Personal Finances; Clintons Joined S.&L. Operator in an Ozark Real-Estate Venture.”

It was also inaccurate. The partner of the Clintons referred to, James McDougal, was not an S&L operator in 1978, when they made a real estate investment with him and his wife, Susan (he became an S&L operator only years later). In any case, the entire story was as simple as this: Mr. and Mrs. McDougal approached the Clintons in 1978 about purchasing about two hundred acres of land in the picturesque Ozark Mountains in northwest Arkansas, alongside the White River, to subdivide the land and build and sell vacation homes. Hillary Clinton took the lead in paperwork, financial decisions, and trying to keep up with the details.

Just as the Clintons and McDougals together borrowed $200,000 for what was called the Whitewater Development Corporation, interest rates hit 20 percent and the vacation-home-buying market dried up. Their investment failed. Years later, the only offense ever shown by Hillary and Bill Clinton regarding their Whitewater activities was their taking a $4,000 personal tax deduction for interest instead of a deduction for their corporation. They ended up repaying the IRS, plus interest, for the value of that deduction.

That was the entire Whitewater story—and it didn’t change very much over the years. But because it was a front-page story in the Times, a lot of journalists, as is their custom, figured there must be more there than met the eye. And off they went. The sordid details of all the other branches and sub-branches of the bogus “scandal” called Whitewater are not relevant here. But reading over the headlines in the 1990s involving Whitewater, often on the front pages of the nation’s three major newspapers—the New York Times, the Washington Post, and the Wall Street Journal—as well as the breathless reporting every night on the major TV news programs—leaves even an objective observer with the inevitable takeaway: What was that all about? Where was the beef?

And through it all, Hillary Clinton received most of the blame, especially for putting her apparently uninvolved husband at great risk, even imperiling his presidency. But blame for what? After seven years of investigation by Republicans in Congress and two independent counsels, $60 million of taxpayer funds, thousands of inflammatory headlines, Senate and House televised hearings and investigations, including a Senate special committee on Whitewater, which involved 300 hours of hearings and more than 60 sessions over 13 months and 10,000 pages of testimony and 35,000 pages of depositions from almost 250 people—at the end of the day, what was the verdict on Bill and Hillary Clinton and Whitewater?

Nothing. The final report of the last independent counsel, Robert Ray (who succeeded Kenneth Starr), in 2000, stated that there was “insufficient evidence” to bring any charges against Bill or Hillary Clinton regarding Whitewater.

So what lessons did Hillary Clinton learn during Whitewater about dealing with a mainstream media driven by or acting in parallel with a right-wing Republican complex feeding on and reinforcing each other? Two important moments stand out about how to handle the media when the facts get lost in the hurricane-force winds of reporters smelling controversy and scandal, even when there are no facts to support any charge of illegal conduct.

First, on April 22, 1994, after Hillary Clinton became the focal point of media interest and innuendo about “wrongdoing” in Whitewater, she took the advice of all her political and media advisers to follow the classic crisis management strategy: Get out in front and be 100 percent accessible and answer all questions. She sat in an armchair under a portrait of Abraham Lincoln in the State Dining Room of the White House. For more than an hour, on live television, wearing a pink jacket (and thus known thereafter as the “pink press conference”), she answered all questions—constructive, mean-spirited, and everything in between. Facts, facts, facts. That is all she did.

In May 2015, twenty-one years later, Time magazine’s Michael Duffy wrote a piece recalling the pink press conference. Duffy was no easy reporter when it came to coverage of the Clintons—far from it. But this is what he remembered, and it was accurate, reflecting the reactions of everyone who watched her on live TV and most of the gathered White House press corps: “What happened was a riveting hour and 12 minutes in which the First Lady appeared to be open, candid, but above all unflappable. While she provided little new information on the tangled Arkansas land deal or her controversial commodity trades, the real message was her attitude and her poise. The confiding tone and relaxed body language, which was seen live on four networks, immediately drew approving reviews.”

(The same could be said for Secretary of State Clinton’s appearance—for eleven hours!—before Rep. Trey Gowdy’s Select Committee on Benghazi on October 22, 2015. She won the day and got the same rave reviews for her poise and focus on the facts under grilling by the sometimes frantic Gowdy and his fellow frustrated, partisan Republican colleagues.)

So during Whitewater she took the political crisis management advice and thought she had succeeded. And what happened? Nothing. That’s right, nothing changed. Indeed, the coverage on Whitewater and the focus on her as the evildoer and potential criminal cover-up artist got worse. It got so bad that, two years later, for the first time in U.S. history, a first lady was called before a grand jury to testify. Not only called but in fact forced by what seemed to be an overzealous group of Whitewater prosecutors to do the public “perp walk” that prosecutors like to put prominent Wall Street investment bankers through when they are arrested and handcuffed, with TV cameras and the media prompted to come and record the walk for ultimate humiliation. It didn’t matter that Hillary Clinton was the nation’s first lady, and she should have been given greater courtesy, if only out of respect for the office of the presidency.

So perhaps it was logical for her to conclude that no matter how she “handled” a controversial media story about anything she did, including admitting an honest mistake, once there was any hint of “scandal,” however unfounded, perhaps feeding the “beast” of the media horde would only make matters worse.

Then came her 2007–2008 presidential campaign. It was expected that as the front-runner and overwhelming consensus candidate to win the Democratic nomination and then the presidency, Clinton would be the target of the toughest and most critical media coverage. But in this instance, the piling on of any Hillary Clinton mistake was so egregious, so obviously a gang-up by both the media and all the other candidates, especially during the televised debates, that it was beyond anything experienced by other (male) front-runners.

Now she encountered a few Clinton critics among certain journalists and columnists who were generally considered “liberal” but whose venom and hatred toward Bill and Hillary bordered on the pathological. The one who took first place in this category by a large margin was the New York Times columnist Maureen Dowd. Her anti-Hillary rants and personal attacks on Clinton sometimes suggested she was bitter and angry out of sheer envy. And then there was the unforgettable moment in 2007 that defined what Clinton was up against when Chris Matthews, an extremely bright and politically savvy TV commentator for MSNBC, lost any semblance of political balance in his comments about Barack Obama after a particularly compelling speech at a key moment of the presidential nomination battle. On Super Tuesday, March 28, 2008, in which Obama had fought Clinton to a virtual tie among the states that had voted, Matthews described Obama’s televised speech as “the best speech I’ve ever heard . . . and I’m tearing up . . .” Then he compared Obama—I am not making this up—to Jesus, or close to it: “I’ve been following politics since I was about five,” he said. “I’ve never seen anything like this. This is bigger than Kennedy. [Obama] comes along, and he seems to have the answers. This is the New Testament.”

And if that wasn’t over the top enough, Matthews went even further, apparently without embarrassment: “I have to tell you, you know, it’s part of reporting this case, this election, the feeling most people get when they hear Barack Obama’s speech. I felt this thrill going up my leg.”

That thrill-going-up-my-leg moment—and not to blame Matthews, whose emotional and political attraction to the truly inspirational Barack Obama was genuine—was a symbol of what Hillary Clinton had grown accustomed to from those covering the campaign. If she made a simple slip or error, everyone jumped all over her, virtually the entire press corps, talking heads, and most political reporters. But when it came to judging her compared to Barack Obama, the effort was hopeless—although it must be said that in Obama, she was running against an orator and inspirational figure who was truly the political phenomenon of our time.

But it’s hard to imagine any human not becoming somewhat defensive and restrained in the face of such a combination of intense media hostility and the magical positive media that Barack Obama so often received (and deservedly so) during that campaign.

So from her days as spouse of a governor, to her days as first lady, to her days as a presidential candidate in 2008, and all the days in between, Hillary Clinton knew that she was always going to be the object of negative media because that is the way it was, and she had better get used to it. The only two exceptions to that rule were when she served in the Senate, where she was one of the most popular Democratic senators—among Republican as well as Democratic colleagues (West Virginia Democratic senator Robert Byrd referred to her as “a workhorse, not a show horse”); and when she served as Obama’s secretary of state, when her popularity ratings soared into the 60s and 70s, with relatively high approval ratings even among grassroots Republicans. In both of these jobs, hard work and facts were more important than perceptions and caricatures created by a cynical media, fed by partisan right-wing haters.

So this is the life experience in public service that shaped Hillary Clinton’s judgment of how to handle a negative press story that had the potential to spread into scandal mania: Be cautious and assume that “feeding the beast” might turn what would otherwise be a passing controversy into a negative story that never goes away.

*  *  *

With all this in mind, we turn to the question of Clinton’s emails while she was secretary of state. The story begins with a plain fact: Hillary Clinton loved her BlackBerry.

She used it to stay in touch with the thousands of friends to whom she had remained close since grade school, high school, college, law school, and all the public service and political years as first lady of Arkansas and of the United States, and as a senator. Her friends grew accustomed to shooting her quick personal notes, passing along jokes, and commenting on serious issues, receiving amazingly prompt and often funny or interesting or erudite responses, often within a matter of minutes or hours, no matter how busy she was.

There may have been an evening in December 2008 or January 2009, after Hillary Clinton had been named by President-elect Barack Obama to be his secretary of state, that she and some senior aides discussed whether it mattered if she used one BlackBerry as she always had to communicate with her friends while also communicating as secretary of state, or whether she needed to carry one for personal messages and another for official State Department business. Like almost every other member of Congress, she had come to rely for convenience on a single BlackBerry rather than two.

She was well aware that everything she did would be leaked if her right-wing adversaries and haters had a chance; even her most personal and private messages would appear not just on the front pages of tabloids but maybe also on the front page of the New York Times. Thus she decided to use a private email address and her husband’s private server at their home in Chappaqua, New York. It was physically protected by the former president’s ongoing Secret Service detail and had been established with multiple security systems to prevent hacking. She knew that all of her official business emails from or to members of the State Department had to be preserved as official documents under the law and all would also be recoverable under Freedom of Information Act requests since the State Department sender or receiver had the state.gov email address.

She and her advisers might not have realized the significance of using two BlackBerrys to differentiate official from personal messages. They all should have known that when it came to official messages appropriately marked with some level of classification, it didn’t matter what the email address was or whom it was to or from; it had to be communicated through a secure communications channel.

It didn’t matter because if the email was designated as classified as the classification manual required—in a conspicuous header that could not be missed, with the specific level of classification stated—then it had to be sent through special secure channels from a special secure device in a Sensitive Compartmented Information Facility, a special room that was impervious to interception or hacking. That was a given.

So in a discussion about using a private email address from her BlackBerry and housing those messages on a private server, the reaction by Hillary Clinton and her advisers just might have been: no reaction. It just didn’t seem at the time to be a big deal.

One BlackBerry was fine. Better. More credible. More convenient. That must have been everyone’s good-faith conclusion.

So, hypothetically, shortly after she was sworn in as secretary, just suppose high in the air en route to someplace far away, let’s say fifty thousand feet over Afghanistan on her way to Japan, in the middle of the night for her but perhaps while her husband and family and friends back home were just waking up, she received an urgent email message on her BlackBerry asking her a question that she believed could best be answered by someone else at State on the 24/7 desk for that particular region of the world about which the question was asked.

What did she do? Perhaps she just hit Send and forwarded it to the desk officer. She must not have thought anything about it being risky or illegal—because it was neither. There was no classified designation on the email, for it had been sent through unsecure channels by a State Department official who knew the difference between classified and unclassified, and she knew it would be preserved in two places—on her own private server in her home and on the state.gov server.

Still, Clinton and some of her senior aides must have wondered whether there was any precedent for using a private email system on another server outside the State Department address and server. After all, emails had become common and BlackBerrys were ubiquitous, and commercial email systems, such as AOL and CompuServe, were widely used back then. So they might have wondered whether other secretaries of state had made the same choice to use a single personal device outside the official communication system for emails not marked classified—for the same two reasons: convenience and privacy.

Several months later, they learned the answer. Yes, there was a precedent for using an outside private server, not the State Department server: former secretary of state General Colin Powell. At a dinner party several months after she became secretary, Clinton heard General Powell describe his own system when he was secretary from 2001 to 2004, similar to what she had decided to do several months before. He decided on using a desktop personal computer to send both personal and official business emails through a system outside the State Department server. He used AOL’s email system and its private server. At the turn of the twenty-first century, the BlackBerry was still in rudimentary form.

Powell reminded Clinton that his reasons would be true for her too—to preserve privacy. Being Hillary Clinton, there was a real possibility that her personal emails would end up all over the Internet. He figured the emails he sent to State Department officials on the state.gov server would be preserved for posterity, as the law required, and those regarding State Department matters could be retrieved from AOL’s server.

Of course, Powell said, when the emails were labeled classified, he used classified, secure channels. And that is what Hillary Clinton did as well. In any event, General Powell’s comments at the dinner party confirmed for Clinton that it was okay to continue to use a single device to send her official and personal emails and to store them on a private server. Like Secretary Powell, she saw no serious security risks doing so for emails that were not marked as classified. So Clinton used her BlackBerry, never suspecting what was to happen as a result.



CHAPTER TWO



The Times Gets the Story Half-Wrong

Late in the evening of Monday, March 2, 2015, I got a call from someone in the Clinton campaign giving me a heads-up about the leading story just posted on the New York Times website, to be on the front page of the next morning’s edition. It was about Hillary Clinton using a private email address.

The front page of the Times was (and is) by definition a big deal. All the news organizations, morning TV shows, and 24/7 cable news programs would be running the story as a lead or major topic for at least the next day or so.

I was told to be ready to be on TV news shows the next day, so I started to do some quick homework. When I found the story, however, I was not too concerned. The headline read, “Hillary Clinton Used Personal Email Account at State Dept., Possibly Breaking Rules.”

Here is what the well-respected Newsweek columnist and former Times reporter Kurt Eichenwald subsequently wrote about this Times story:

[The] highly touted article about Hillary Clinton’s use of a personal email account . . . was wrong in its major points. The Times’s public editor defended that piece, linking to a lengthy series of regulations that, in fact, proved the allegations contained in the article were false. While there has since been a lot of partisan hullaballoo about “email bogus-gate”—something to be expected when the story involves a political party’s presidential front-runner—the reality remained that, when it came to this story, there was no there there.

When I first read the story, I came to the same conclusion. There were only three questions that interested me, substantively and politically: Was Clinton’s use of private emails legal? Did she have any significant precedent of one or more prior secretaries of state who made a similar judgment that it was okay to do so? And was there any evidence of hacking or interception of her official emails by foreign adversaries such that national security had, in fact, been harmed?

The headline said only that rules had been “possibly” violated by Clinton’s private email system outside the State Department. That certainly was an odd word to use in a headline, much less a front-page story. It seemed irresponsible to me, journalistically speaking. Why would the paper run a story about something “possibly” being illegal with such serious personal and political ramifications? Why not wait to see if it was, or was not, illegal?

Then came the first paragraph:

March 2, 2015, WASHINGTON—Hillary Rodham Clinton exclusively used a personal email account to conduct government business as secretary of state, State Department officials said, and may have violated federal requirements that officials’ correspondence be retained as part of the agency’s record.

I noticed the word “may.” It weakened a declarative statement. Eichenwald seemed to agree in a Newsweek column he posted the following week, on March 10, titled “Why Hillary Clinton’s ‘Emailgate’ Is a Fake Scandal.” Here is what he wrote: “There is a term in journalism for the word may. It’s called a weasel word, which helps readers gloss over what the story is really saying: That the Times doesn’t know if the regulations were violated, but it sure sounds good to suggest that they could have been.”

Then I looked at the last phrase in the paragraph about what “requirements” were “possibly” violated. Later on in the story, those requirements were further defined: “Regulations from the National Archives and Records Administration at the time required that any emails sent or received from personal accounts be preserved as part of the agency’s records.”

Then I was surprised to see a flat-out statement from the Times of a violation of these regulations by Clinton and her aides: “But Mrs. Clinton and her aides failed to do so.”

What exactly had Mrs. Clinton and her aides failed to do in violation of that regulation? If they “retained” or “preserved” the records, was there a specific requirement that the records had to become part of the agency’s records immediately? In other words, was there a specific time period in the Federal Records Act or in the regulations the Times referred to?

When I served as special White House counsel, from 1996 to 1998, we were briefed on the Federal Records Act (FRA), which required the preservation of all our official-business-related written notes and emails (in those days, there was an email system only within the White House complex, not to external individuals, so they were automatically preserved). I also had an early model of a PalmPilot—which was then called a personal digital assistant. I used it to keep telephone numbers, make appointments, and write reminder notes and telephone calls I needed to return each day.

I recalled asking an associate White House counsel who briefed us on the FRA whether I needed to immediately turn over whatever notes or records I was keeping on my PalmPilot. He said no, as long as they were preserved on the PalmPilot, I could turn them over in electronic or printed form after I left the White House. There was no time period specified in the Federal Records Act for doing so—just that they had to be “preserved.”

In the third paragraph of the article, I learned that in December 2014, Clinton had turned over “55,000 pages of emails” as a result of a “new State Department effort to comply with record-keeping practices.” The word “new” caught my attention. I vaguely recalled reading that the FRA had recently been amended. So I googled it and discovered that in November 2014, almost two years after Clinton had left office, the act was amended and enacted into law. The new rules set, for the first time, a specific time period after an executive official leaves office—sixty days—to turn over all official records. Prior to that, when Clinton was secretary of state, there was no official deadline.

*  *  *

Strange. The Times had omitted the rather important fact that a time period had been imposed two years after Secretary Clinton had left office. This apparently made the difference between legal and illegal conduct at the time she was secretary, since she had waited more than sixty days after she left office to turn them over to State.

Why hadn’t the Times disclosed this change in the law in the article? I still figured there would have to be some legal expert to back up the paper’s assertion that “Clinton and her aides” had “failed” to comply with the “requirements.”

Aha. There it was: a quote from a Washington, DC, attorney, Jason R. Baron, described as having previously served as the director of litigation at the National Archives and Records Administration, which supervised and implemented the Federal Records Act to be sure federal official records were preserved for posterity and which had promulgated regulations on this issue in 2009.

“It is very difficult to conceive of a scenario—short of nuclear winter—where an agency would be justified in allowing its cabinet-level head officer to solely use a private email communications channel for the conduct of government business. . . . [Hillary Clinton’s] exclusive use of her private email, for all of her work, appears unusual,” Baron said.

What? That’s a dramatic quote, I thought, and it caught my attention. But Baron had said “unusual,” not “illegal.” Similarly, another quote from him farther down in the story: “I can recall no instance in my time at the National Archives [2000–2013] when a high-ranking official at an executive branch agency solely used a personal email account for the transaction of government business.”

So all the Times could come up with was that what Clinton had done, according to its own quoted legal expert, was “unusual”—but nothing more, no conclusion of illegality.

I was growing increasingly suspicious that the Times couldn’t find anyone to confirm their view that Clinton had violated a law. The next day, in a post dated March 3, 3:40 -P.M., I saw a headline on the Wall Street Journal website. It answered my question—and filled in the blanks that the Times had omitted. The headline: “Hillary Clinton’s Personal Email Came Before Recent Rule Changes, Amendments to Federal Records Act Passed Last Year.”

In the third paragraph, Journal reporter Brent Kendall noted that the 2014 overhaul postdated Clinton’s tenure at the State Department, and he quoted from the General Services Administration rules on records management: “The law placed explicit limits on agency officials using private email accounts for official business. The new law said agency officials can’t create or send a government record on a private account unless they also copy or forward the email to their official government email address.”

I vividly recalled my days at the Clinton White House working with the press corps and the rivalry between the New York Times and the Wall Street Journal. Both papers liked nothing better than to one-up each other if they discovered something off in a story the other had gotten first by then writing a “gotcha” correction story. This is what it seemed the Journal’s Brent Kendall had done.

*  *  *

Coincidentally, I got my definitive answer in person from—of all people—the very expert on whom the Times had relied for a supportive quote. I met Jason R. Baron, the Archives Administration legal expert quoted in the Times story, in the greenroom at CNN on Saturday morning, March 7. He came over to introduce himself. He was scheduled to go on the influential Michael Smerconish show to discuss the emails.

“You are the attorney quoted in the Times story on Clinton’s emails?” I asked.

“Yes, I am,” he said.

“I read your quotes. I saw that you considered Clinton’s use of private address emails unusual, but what is your opinion on whether they were legal or illegal?”

“Oh, no question about that. As of the time she was secretary of state, her emails using a private address were legal.”

I was stunned.

“Well, why didn’t you give the Times that quote to use in the story? That could have changed the headline that what she did was ‘possibly’ or ‘may be’ a violation of rules or requirements. You could have said that while it was ‘unusual,’ it wasn’t in violation of the regulations or the then existing version of the Federal Records Act. Am I right?”

“I don’t think the reporter ever asked me that specific question.”

I asked him whether, when he wrote the 2009 regulations on the subject of records retention, there was any time specified for turning over preserved records after leaving office. And whether the law’s 2014 amendment added a specific time period.

“Yes, that’s right. Before then there was no time period specified in the 2009 rules to turn over the official records. After the 2014 amendments, the period was specified as sixty days.”

I was amazed.

“Do you think you could clarify this and state what you just told me to Smerconish, who I am pretty sure is going to ask you about the legal issues involving Mrs. Clinton?”

“Sure,” he replied, “if I am asked.”

Here is what happened when Smerconish, a former practicing attorney, interviewed Baron a little while later:

SMERCONISH: What I think I’m hearing you say is that this is very unusual, but doesn’t represent a violation of law. And if I misunderstood, by all means correct me.

BARON: The fact is that the 2009 regulations did not set an express deadline [to turn over emails written outside of the State Department to the department]. That deadline of twenty [he meant sixty] days to forward e-mails from a private account to an official recordkeeping system was only made part of the Federal Records Act, the statute, in 2014 after Secretary Clinton left office.”

I thought that should settle the ambiguity in the Times story. I was confident that once Baron’s conclusion on CNN that Clinton’s emails were legal got picked up by other cable shows and the Internet, it would be a big story correcting the misimpression left by the Times story.

But that never happened. It was lost in the weekend noise and absence of media interest. Certainly, CNN didn’t blast out a headline, “Times Key Source in CNN Interview Contradicts Times Story on ‘Possible’ Legal Violation by Hillary Clinton on Emails.” Indeed, CNN never reported on anything other than the story raising questions about the legality of Clinton’s private email system—along with every other mainstream media paper and TV outlet. Of course, partisan congressional Republicans immediately called for an “investigation” of Clinton. I remembered the early stages of Whitewater. As Yogi Berra is said to have said, it was déjà vu all over again.

The day after the Smerconish interview, on Sunday, March 8, the Times’ public editor, Margaret Sullivan, weighed in. Surprisingly, since her role as a public “ombudsman” was usually to write critiques of Times articles that contained factual flaws, in this column she mostly defended the article from critics, whom she broadly disparaged as Clinton partisans. Indeed, to back up the reporting that Clinton’s use of private emails had “possibly” violated federal “requirements,” she cited the specific regulation—“section 1236.22b”—and even the specific page, “p. 51050.” Impressive, I thought.

But then the next day, Newsweek’s Kurt Eichenwald referred to Sullivan’s column and the citation and page number and then quoted from that section of the Federal Register: “ ‘Agencies that allow employees to send and receive official electronic mail messages using a system not operated by the agency must ensure that federal records sent or received on such systems are preserved in the appropriate agency recordkeeping system.’ ”

And then he added: “Catch the problem? The regulation itself [cited by Sullivan], through its opening words, ‘specifically designates that employees of certain agencies are allowed to use non-federal email systems.’ And one of those agencies just happened to be . . . drumroll please . . . the State Department. In other words, not only was the use of a personal email account not a violation of the rules, it was specifically allowed by the rules.”

So I had my answer: Clinton’s private email system had been legal.

*  *  *

However, the emails story quickly morphed into public criticisms about Clinton’s “poor judgment” in using a private system. And that led me, and many others with any logic and nonpartisan intellectual honesty, to wonder why the New York Times and everyone else ignored or downplayed the fact that Colin Powell had also used a private email system outside the State Department system during his tenure as secretary of state from 2001 to 2004. So on the “judgment” issue, the precedent of Secretary Powell should have been given far more attention.

On March 4, the Associated Press, in a story by Jack Gillum, broke the news that Clinton’s private emails had gone through a private server maintained at her home in Chappaqua and originally set up by Bill Clinton under the supervision of his Secret Service team.
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