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  FOREWORD

  So you’ve finally got your own small business and you’re looking for customers. Why not consider selling to the federal government? It’s almost certainly the largest purchaser of supplies and services in the world. While there are bound to be aggravations and annoyances in navigating the many requirements for doing business with the government, there is one huge plus: this is the only customer you’ll ever have that you can be sure will never be filing for bankruptcy. It may occasionally take a while for you to get paid and you’ll probably get frustrated at one time or another with payment delays, but if you deliver your product or service and it conforms to the requirements of your contract, you will get paid. So what do you need to do to be able to compete for, win, and perform contracts with the federal government?

  This book is designed to give you a primer on doing business with the federal government. I will navigate the various and sometimes confusing legal and contractual requirements that can be difficult and discouraging for the novice. It is not meant to provide you with legal advice. There are many capable attorneys with particular expertise in the laws and regulations governing federal contracting. You would be well advised to locate one, for sooner or later you will find the assistance of such an attorney important to your continued success.

  In this book I will use terminology that is regularly used in government contracting, but which is generally alien to normal commercial contracting. For example, when the government issues a contract following a competition, it is usually referred to as an “award.” Responses to invitations for bids (IFBs) are “bids,” while responses to requests for proposals (RFPs) are “proposals,” or “offers.” Concepts unique to federal contracting, such as “responsiveness” versus “responsibility,” “discussions” versus “clarifications,” and “price reasonableness” versus “price realism” will be explained in the chapters that deal with their subject matters.

  There are many acronyms that are used in government contracting and I will be using many in this book, some occasionally and some more frequently. While I have tried to use the full terminology on the first occasion the term comes up in any given chapter, it might be beneficial to list some of them here. You may want to keep these handy for future reference as you may run across an acronym in connection with your government contracting that is not explained.

  ACO—The Administrative Contracting Officer

  ASBCA—The Armed Services Board of Contract Appeals

  CBCA—The Civilian Board of Contract Appeals

  CDA—The Contract Disputes Act

  CICA—The Competition in Contracting Act

  CFC—The U.S. Court of Federal Claims

  COC—Certificate of Competency

  COFC—The U.S. Court of Appeals for the Federal Circuit

  COR—Contracting Officer’s Representative

  COTR—The Contracting Officer’s Technical Representative

  COTS—Commercially Available Off-the-Shelf

  CPAF—Cost Plus Award Fee

  CPARS—Contractor Performance Reporting Assessment System

  CPFF—Cost Plus Fixed-Fee

  CPIF—Cost Plus Incentive Fee

  DFAR—Department of Defense FAR Supplement

  DOD—The U.S. Department of Defense

  EDWOSB—Economically Disadvantaged Woman-Owned Small Business

  EPA—Economic Price Adjustment

  FAR—The Federal Acquisition Regulation

  FEDBIZOPS—The Federal Business Opportunities website

  FFP—Firm, Fixed-Price

  FOIA—The Freedom of Information Act

  FPR—Final Proposal Revisions

  FSS—Federal Supply Schedule

  G&A—General and Administrative (expense or rate)

  GAO—The Government Accountability Office

  GSA—The U.S. General Services Administration

  HUBZone—Historically Underutilized Business Zone

  IDIQ—Indefinite Delivery/Indefinite Quantity

  ITAR—International Traffic in Arms Regulations

  LPTA—Lowest Price Technically Acceptable

  NAFTA—North American Free Trade Agreement

  NAICS—North American Industry Classification System

  NASA—National Aeronautics and Space Administration

  OFCP—Office of Federal Procurement Policy

  PCO—The Procuring Contracting Officer

  QAR—Quality Assurance Representative

  REA—Request for Equitable Adjustment

  SAM—System of Award Management

  SAT—Simplified Acquisition Threshold

  SBA—The U.S. Small Business Administration

  SBA OHA—SBA’s Office of Hearings and Appeals

  SDVOSB—Service-Disabled Veteran-Owned Small Business

  TAA—Trade Agreement Act

  TINA—Truth in Negotiations Act

  USML—United States Munitions List

  VOSB—Veteran-Owned Small Business

  VA—The U.S. Department of Veterans Affairs

  WOSB—Woman-Owned Small Business


  Chapter 1

  GETTING STARTED

  Now that you’ve decided you want to compete for federal contracts, what do you have to do to be eligible? Perhaps equally important, what do you have to do to have a chance when you do compete? There are a number of steps you must take if you want to compete for a federal contract and a number you might want to take to enhance your chances of winning the competition.

  REGISTRATION

  Step one in competing for federal contracts is completing the registration process. In order to register, before a firm can bid on a federal contract, it must first have a “D-U-N-S” number. A D-U-N-S (Data Universal Numbering System) number is a nine digit number assigned by Dun & Bradstreet that is unique to a business. The service is free and it can be done online by visiting the D-U-N-S Request Service (www.dnb.com/get-a-duns-number.html).

  Once a firm has its D-U-N-S number, step two is to register the business with the federal government. A bidder must be registered with the System of Award Management (SAM) in order to receive a federal contract. Go to SAM.gov to register. In registering with SAM as a potential bidder, you will complete various clauses and certifications that relate to its business. It would be a good idea to review these clauses and certifications before actually starting the registration process. It may sound trite, but it’s always easier to get it right the first time than to try and fix the mistake later (“an ounce of prevention . . .”).

  NAICS Code

  As part of the SAM registration, the firm will be asked to select the North American Industry Classification System (NAICS) code or codes that best describe the company’s type of business. NAICS codes are a series of numbers maintained by the Census Bureau that describe virtually every type of business in the United States. Selection of the correct NAICS code or codes (contractors are not limited to only one NAICS code) is important because the Small Business Administration (SBA) assigns a size standard to each NAICS code. It is a firm’s primary NAICS code and the associated size standard that determines whether it is a “small” business, and being a “small” business can qualify a firm for certain contracting advantages. It is the stated policy of the federal government to foster the growth of small businesses in the awarding of federal contracts. One prime example: federal law requires that, for most procurements, if it is expected that at least two qualified small businesses will submit bids or offers at reasonable prices, then the procurement must be conducted as a “small business set-aside,” meaning only small businesses will be permitted to compete. Size standards tied to manufacturing NAICS codes are generally employee-based, meaning a firm’s size is determined by the average number of employees it had over the previous fifty-two weeks back from the date of the determination. If the NAICS code is in a retail sales or service business, the firm’s size is determined by average annual revenues over the previous three years. Determining the correct NAICS code is important because not all codes under manufacturing or service contracting have the same standards. For instance, while most codes for clothing manufacturers establish five hundred employees as the standard for qualifying as a small business, for shoe manufacturers the employee total is one thousand, or twice the total for other clothing manufacturers. As another example, for household appliance stores the size standard is $10 million in annual sales, while for electronics stores, it is $30 million.

  It would be a good idea to study the NAICS codes before commencing the registration process, just as it was with the various clauses and certifications. The complete list of NAICS codes can be found on the United States Census Bureau’s NAICS website. SBA’s website (www.sba.gov) maintains the list of NAICS codes with their corresponding size standards. Always bear in mind that a firm’s size is not permanent. A bidder may qualify as small when it initially registers with SAM; that does not mean it will always qualify as small. A small business will need to monitor its average number of employees or revenues as the case may be, for when it submits a bid or an offer on a procurement that is set aside for small businesses exclusively, it must certify that it is a small business at the time it submits the bid or offer. Falsely certifying status as a small business can have serious consequences. See Chapter 4 for more details.

  Status Designations

  As part of the registration process, a potential bidder will have the opportunity to designate its status for a number of government programs designed to benefit small businesses. There are, however, certain programs for which a company will need to submit an application and be certified for participation. In addition to designating itself as a small business, a business may designate itself as a Small Disadvantaged Business (SDB), a Woman-Owned Small Business (WOSB), Economically Disabled Woman-Owned Small Business (EDWOSB), a Veteran-Owned Small Business (VOSB), or a Service-Disabled Veteran-Owned Small Business (SDVOSB). To determine if a business qualifies to self-certify for one or more of these programs, go to SBA’s website at www.sba.gov.

  Among the programs that require certification by a government agency in order for a firm to participate, there is the SBA 8(a) Program for qualified minority-owned small businesses. Admission to the 8(a) Program will allow a firm to compete for certain contracts exclusively against other minority-owned small businesses participants. It may even allow a participant to receive certain contract awards without competition, up to a maximum value of $3 million for service contracts and $5 million for supply contracts. Assuming a participant continues to comply with the rules governing the 8(a) Program, it can participate for nine years before it must “graduate.” The WOSB/EDWOSB Program operates in a manner similar to the 8(a) Program. A participant must be certified by SBA or a designated third party certifier in order to compete in a competition set aside for WOSBs or EDWOSBs.

  Another beneficial program, but one which requires certification by the SBA, is the Historically Under-Utilized Business Zone or HUBZone Program. HUBZone businesses are small businesses located in areas (corresponding to census tracts) that have had a continuous record of high unemployment. Small businesses in those areas that meet certain eligibility requirements can compete in procurements set aside exclusively for HUBZone small businesses. Additionally, it is a requirement of federal law that HUBZone businesses competing in “unrestricted” procurements (procurements open to bidders of all sizes) receive a 10 percent price evaluation preference over their large business competitors. In other words, if a HUBZone bidder’s price is within 10 percent of a large business’s low price, the HUBZone business’s price is considered to be the lower one, even though the HUBZone business would still receive that contract at the price it bid. See Chapter 4 for more details. To determine if a business is located in a HUBZone, go to www.sba.gov/hubzone and enter the address. The website will then show if the business is located in a HUBZone. There is no time limit for the HUBZone Program. A participant can remain a HUBZone business for as long as it remains small, its location remains in an area designated by the Census Bureau as a HUBZone, and it continues to meet the other eligibility requirements.

  Finally, VOSB and SDVOSB contracting is worthy of a mention. While setting procurements aside for VOSBs or SDVOSBs is discretionary for most federal agencies, the Department of Veterans Affairs (VA) is required to set aside a procurement exclusively for SDVOSBs if it is expected that at least two such businesses will submit qualified bids. However, while an offeror can self-certify as a SDVOSB or VOSB for set-aside competitions conducted by other government agencies (subject to review by SBA in the event of a challenge), in order to bid in a VA competition set aside for SDVOSBs or VOSBs, the offeror must be certified by the VA’s Center for Veterans Enterprise (CVE). A good informational site is www.va.gov/osdbu/entrepreneur.

  WHERE TO FIND OFFERS

  Any procurement expected to exceed $2,500 (with certain exceptions set out in FAR 5.202) is publicized, at least initially (a reader may be directed to an individual agency’s website for future developments), by way of a notice on the Federal Business Opportunity or FedBizOps website (www.fbo.gov). The site is set up with ninety-nine two-digit codes for the various types of supplies the federal government procures (with Code 99 being “Miscellaneous”) and twenty-six letter codes for services (including lease or purchase of real property). The site allows potential bidders, by clicking “Find Opportunities” and then using the “Opportunities List” box, to search through all the opportunities (literally hundreds of postings each day) or, by using “Advanced Search,” check those codes that relate to particular types of products or services. Be aware, though, the posting of an opportunity and the selection of the code under which the announcement will be posted is the function of a procurement official at the particular agency. I have seen some strange postings over the years, such as a recent posting by a Department of Veterans Affairs Medical Center announcing a procurement of “parking gates, barriers with installation training.” That announcement, strangely, was posted under Code 84, “Clothing, individual equipment, and insignia.” That is why it is always smart to check Code 99 (“Miscellaneous”). In my experience, when the posting person is unsure of which code to use, the announcement often gets posted under Code 99. Also, check any code that might remotely relate to your product or service. As an example, Code 70 covers “General purpose information technology equipment,” while Code D covers “Information technology services, including telecommunication services.” Yet, you are likely on occasion to see an information technology service competition posted under Code 70 or an information technology hardware competition posted under Code D.

  Potential bidders should be sure to sign on as an “Interested Vendor” for any procurement announcement that interests them. There are often many substantive changes to solicitations (referred to as “amendments”; changes to contracts are called “modifications”) or the due date for bids may be postponed. A potential bidder that has registered as an Interested Vendor will receive notices automatically instead of having to monitor the particular opportunity constantly. While it is not necessary in order to view opportunities, a potential bidder needs to register its business with the FedBizOps website and set up a password so that it can log in. Offerors need to log in to sign up for announcements regarding a particular procurement. Also, by logging in, a bidder can access the list of other businesses that have signed up as Interested Vendors who may be potential competitors or potential teaming partners.

  GETTING TO KNOW THE AGENCY CONTRACTING PEOPLE

  If you locate a particular government-procuring agency that makes regular purchases of your products or services, it may be worth paying that agency a visit. Pick a contracting officer from a FedBizOps announcement and contact that person. Tell him or her that you are new to government contracting, that you are interested in doing business with their agency, and would like to pay a visit. Most contracting people will welcome the contact, and while you are there you will have the opportunity to meet other contracting officers. None of this will get you a contract that you are not otherwise entitled to receive, but there will be issues that will arise from time to time necessitating that you deal with one or more of those individuals. Knowing the faces that go with the names can only enhance their cooperation. Indeed, our firm has clients who make it a point to visit their primary contracting agency on a regular basis.

  Another source for potential contacts is an agency small-business event. Most agencies will have several such events during the course of a year, spread out throughout the country at the agency’s various offices. Sometimes these events are geared toward specific small businesses such as veteran-owned or woman-owned, but mainly they are open to any small business interested in doing business with that agency. In addition to agency representatives in attendance, there will usually be representatives of large business contractors looking for potential small businesses subcontractors in order to comply with their small business subcontracting plan. The announcements for these events are posted on FedBizOps, usually under Code 99, Miscellaneous.

  DEALING WITH GOVERNMENT OFFICIALS

  When dealing with government officials, bidders need always to keep in mind that many practices common in the commercial world are not allowed in the world of government contracting. There is a federal criminal statute, 18 U.S.C. § 1001, which makes it a criminal offense to make a false statement to a government official regarding any matter considered “material.” While everyone is aware of the crime of perjury (lying under oath), it is just as much of a felony to make a false statement (or submit a false document) to a government official in connection with the performance of his duties, even though the statement may not have been made under oath. In addition to criminal penalties associated with making false statements to government officials, doing so in an effort to attain a government contract can have dire consequences. Under the False Claims Act (FCA), each and every invoice submitted during performance of a contract procured by the use of false statements is a separate violation punishable by a fine of not less than $5,500 and not more than $11,000. It does not matter that the government contracting officials knew the statements were false or that the government suffered no damages as a result of the statements, the subsequent submission of an invoice constitutes a violation—even if the invoice itself is perfectly proper.

  Authority of Government Employees in Contract Awards

  For a business electing to compete for federal contracts, there are some basic rules that are absolutely critical. First and foremost, unlike the commercial world, there is no “apparent authority” when it comes to government employees. If a government employee acts outside of the limits of his or her authority, the government is not bound by their actions. Thus, irrespective of whether a government employee’s title would suggest certain authority, the burden is on the person dealing with that employee to verify that the employee has the authority to do whatever it is he or she is doing. This also means a bidder cannot rely on any advice given by a government employee unless the bidder verifies that the employee’s position authorizes him or her to give advice.

  The most common situation where authority comes into question is in the area of government contracts, both in the award and in the performance. For example, every contracting officer holds a “warrant,” i.e., an authorization to enter into contracts that bind the government. However, there are different dollar levels to warrants. One contracting officer may have a $500,000 limit on contracting authority, while another might have $10,000,000 limit. Only a contracting officer with what is called a “warrant” can bind the government to a contract, and then only to the monetary limit of their warrant. A company may have a document that appears to be a contract, but unless it was signed by a contracting officer acting within the limit of his or her warrant, it does not have anything more than a piece of paper. A situation I was asked to review occurred a few years ago when a catering company was “hired” by a member of the Maryland National Guard (MNG) to provide meals to the MNG during its two-week summer camp at Fort Indiantown Gap, Pennsylvania. The company provided the meals for the two weeks and sent a bill to the MNG. The MNG responded that the person who hired the company was not an authorized contracting officer. The MNG informed the company that it was not responsible and that the bill should be sent to Fort Indiantown Gap for payment. Officials at Fort Indiantown Gap refused to pay the bill, since no one there had hired the firm. In the end the company was never paid. The person who hired the firm lacked contracting authority.

  Want an even more outrageous example? In one well-known case, agents of the Immigration and Naturalization Service (INS) had intercepted a truckload of illegal aliens trying to cross the border from Mexico. Several of the aliens were injured in the chase, and the agents took the injured to the nearest hospital. The agents requested that the hospital treat the injured, and assured the hospital personnel that the federal government would be responsible for the bill. When the hospital sought payment, INS refused to pay on the ground that none of the agents was a contracting officer. The hospital sued the government, but in the end lost, because the agents who requested that the hospital treat the aliens lacked contracting authority.

  While each contracting officer’s warrant defines his or her contracting authority, there are certain actions that, by law, no government official can take. For example, no government official has the authority to enter into a contract in violation of the Anti-Deficiency Act (see Chapter 8). A contract that violates the Anti-Deficiency Act is unenforceable against the government.

  Authority of Government Officials in Contract Performance

  Performing on a government contract carries similar rules. Only a contracting officer can direct the contractor to do extra work or make changes in the work that it is doing. While most government agencies provide for on-site representatives to monitor contract performance, generally referred to as the Contracting Officer’s Representative (COR) or Contracting Officer’s Technical Representative (COTR), those representatives have no authority to make changes in the work. I cannot stress this strongly enough: If a COR or COTR (or any other government employee who is not a contracting officer) directs a contractor to do additional work or make changes, and the contractor follows those instructions without getting verification of the directive from the contracting officer, it likely will not get paid for that work.

  Another thing to bear in mind in dealings with government employees is the presumption of good faith that they carry with them. Courts have routinely held that a government employee is presumed to carry out his or her duties properly and in good faith. For someone to prevail in a claim that a government employee was biased in dealing with them requires what the courts have said is “well nigh irrefragable” proof. Basically that means proof greater than a preponderance of the evidence and nearly rising to the level required in a criminal case (i.e., beyond a reasonable doubt). I often tell clients that if they want to pursue a claim based on the contracting officer having been biased against them, they had better have a witness who was in the room and heard the contracting officer promise to “get” that contractor. There is a corollary to this rule. If a government employee is shown to have acted in bad faith towards you, unlike the situation in the commercial world, the government (i.e., the employee’s employer) is not responsible for any damages the employee may have caused you. That is because, by definition, a government employee who acted in bad faith was acting outside of his or her authority and the government is not responsible for the acts of an employee who is acting outside of their specific grant of authority.

  INTERPRETATION OF GOVERNMENT SOLICITATIONS AND CONTRACTS

  Government contracts are subject to the same basic rules as commercial contracts. In order for an agreement to constitute a binding contract, first and foremost there must be “consideration” flowing to each party. “Consideration” refers to the idea that each party must receive something from the other party, usually in the nature of mutual promises. Consider a simple example: Merchant Jones promises to purchase 100,000 pounds of Farmer Smith’s tomatoes at one dollar per pound and Farmer Smith promises to sell the 100,000 pounds at one dollar per pound. Jones and Smith have formed a basic contract with their mutual promises, i.e., Jones promising the quantity he will purchase along with the price he will pay, and Smith promising to deliver that quantity of tomatoes at the agreed price. Now, contrast that example with this one: Merchant Jones promises to purchase whatever quantity of tomatoes he may choose to purchase at one dollar per pound and Farmer Smith promises to sell that quantity of tomatoes at one dollar per pound. In this example, there is no contract, due to a lack of consideration. While the farmer has committed to the price, the merchant has not actually committed to purchasing any tomatoes. Since there was no consideration for the farmer’s promise of a one dollar per pound price, he is not bound by his promise. The same rule applies to government contracts. It does not matter if there is a one-hundred-page document with “Contract” written in bold sixteen-point type on every page. If consideration flowing both ways cannot be found in those one hundred pages, there is no contract. See Basic Purchase Agreements in Chapter 7 for a perfect example. It is also worth mentioning that there is no requirement that the consideration be equal or even fair to both parties. Consideration is sufficient if each party gets what they bargained for, and no rule of contract law protects a party from making a bad bargain.

  There is another standard rule of contract interpretation, and in the case of government contracts it often works in the contractor’s favor. It is a general rule of contract interpretation that contracts are “construed against the drafter,” meaning that when there is any doubt as to the meaning of a contractual provision, it is to be interpreted against person who prepared the contract documents. Because the government is the drafter of all of its contract documents, it bears the responsibility for any errors or ambiguities in those documents. In the event of a dispute as to interpretation, so long as the language in the contract is capable of two “reasonable” interpretations (meaning that of the contractor and that of the government) the contractor’s will prevail. The contractor’s interpretation does not have to be as reasonable as the government’s; it must merely be within the “zone of reasonableness.” On the other hand, as with commercial contracts, words in government contracts are given their ordinary, everyday meaning. An interpretation that would twist the meaning of a word or a sentence can never create an ambiguity.

  CONCLUSION

  Federal contracting may seem a daunting task at first. If you take the time to familiarize yourself with the various government websites designed to help you find and compete for contracts, as well as those such as SBA’s that explain programs designed to aid small businesses in garnering a fair share of the government’s contracting dollars, you will have every opportunity for success. As important as it is to know how to find and win government contracts, it is equally important going in that you know the rules governing interpretation and performance of the contract you have won, for it gains you nothing to win a contract and then suffer a termination because you ran afoul of some rule or doctrine in carrying out your duties under it.


  Chapter 2

  GOVERNING LAWS AND REGULATIONS

  In government contracting you will encounter a number of laws and regulations. “Laws” are enactments of Congress signed by the president. While laws enacted by Congress form the basis for much of the principles governing contracts with the United States Government, most of those laws are too broad to provide the practical details for carrying out the policies embodied in them. It remains for agencies to issue (“promulgate” is the technical word) regulations designed to carry out Congress’s intent. In nearly all cases, it is the regulation that provides the guidance for conducting procurements, rather than the original law. There are laws and regulations covering how the government goes about procuring goods and services, as well as laws and regulations governing how contractors are to go about providing the goods and services under their contracts. Some of the major ones are discussed in the following sections.

  THE COMPETITION IN CONTRACTING ACT

  The basic law mandating that the federal government procure services and supplies by way of competition (with certain delineated exceptions) is the Competition in Contracting Act (CICA), which became law in 1984. CICA requires that all contract actions expected to exceed $2,500 be publicized on the Federal Business Opportunity website (www.fbo.gov). The notice must be posted at least fifteen days before issuance of the solicitation, and the solicitation, except in emergency situations, must allow at least thirty days for responses.

  Except for certain programs (small business set-asides, for example), CICA requires that “full and open” competition be the rule for all procurements. “Full and open” competition means businesses of all sizes are invited to compete and that any provisions in solicitations which restrict competition (such as geographical limitations) should be limited to those that are reasonably necessary to satisfy the agency’s needs. Even in a set-aside competition, such as a small business set-aside, there is to be “full and open” competition among eligible firms. CICA allows for seven (7) exemptions to the requirement for “full and open” competition, such as where there is only one source, or where there is an “unusual and compelling urgency.” When an agency seeks to utilize one of the seven exemptions, it must prepare a “Justification and Approval” (J&A) setting out all the reasons for the exemption, and the J&A must be signed by various agency personnel above the contracting officer level. The J&A must also be published on www.fbo.gov so that other potential sources can make themselves known to a contracting agency.

  THE FEDERAL ACQUISITION REGULATION

  The basic and most expansive of the procurement regulations is the Federal Acquisition Regulation, commonly known as the FAR. The FAR can be found in Title 48 of Code of Federal Regulations. It is huge, consisting of fifty (50) parts, most of which have multiple sub-parts. The title of a particular part shows what subjects are covered in that part (Part 15 covers “Contracting by Negotiation,” for example). How it works, simply, is that the FAR will lay out a requirement, which will be found somewhere in Parts 1-51 (Parts 20, 21, and 40 are “reserved” at the moment). The particular FAR provision will then identify a standard FAR contractual clause, which is incorporated into a solicitation so as to make the regulation applicable to that solicitation. All clauses are set out in full in Part 52. Part 53 then depicts all the various official forms used in government contracting. The FAR is ever changing. New requirements and clauses are constantly being added, while others are deleted. Many of the changes in the FAR are designed to carry out executive orders from the president, such as when the second President Bush issued an executive order directing that federal contractors use the E-verify system to check on new employees’ work status, or the one issued by President Obama requiring that successor contractors offer the predecessor contractor’s employees the right to keep their jobs. Some clauses have remained the same since the FAR was first issued in 1984, while others have been revised many times since then.

  It is important that bidders bear in mind that some FAR clauses are mandatory for all contracts, while others are mandatory if the contract is over a certain dollar amount. Still other clauses may be included at the discretion of contracting agency officials. The reason this is important is that clauses that are considered mandatory are deemed to be a part of all government contracts, even if contracting officials neglected to include them in the original solicitation. This is known as “The Christian Doctrine,” after a 1963 Court of Claims decision in the case of G.I. Christian & Assoc. v. United States. The court ruled that a mandatory Congressional enactment must be read into a government contract, even where the clauses carrying out that enactment were omitted. Prime examples are the “Termination for Convenience of the Government” clause and the “Changes” clause. On the other hand, those FAR provisions that are discretionary are only part of a contract when the applicable clause has been included. The important thing to remember is that just because a clause is not included in a solicitation on which a bidder is bidding, it does not mean it will not be considered a part of the contract that is awarded.

  Bidders should also keep in mind that not all federal contracts are covered by the FAR; only those contracts awarded by agencies of the Executive Branch are subject to the FAR, and even then only contracts for supplies and services. Contracts entered into by agents of Congress or the Courts are not subject to the FAR. Contracts that are not for supplies or services—concession contracts, for example—are not subject to the FAR. Contracts not subject to the FAR are governed solely by their own terms.

  Finally, contracts entered into by federal procurement officials outside of the United States, while generally subject to the FAR, are not subject to all FAR provisions. A number of FAR requirements (such as certain small business programs) are not applicable to contracts awarded outside of the United States and its “outlying territories” (Puerto Rico, the Virgin Islands, and Guam are examples of “outlying territories”). Bidders competing for a contract being awarded by contracting officials located outside of the U.S. (such as an Army installation in Europe) will need to ascertain which FAR requirements are applicable and which are not. The solicitation should make that clear.

  OTHER AGENCY PROCUREMENT REGULATIONS

  Also, procurement agencies are authorized to have their own procurement regulations (referred to as FAR supplements). These regulations take standard FAR provisions and tailor them to the needs of the particular procuring agency. The most extensive of the FAR supplements is, as you might expect, the Department of Defense FAR Supplement (referred to usually as “the DFARs”). Therefore, bidders on a particular solicitation should be aware of the requirements of that contracting agency’s FAR supplement insofar as they may impact on the resultant contract. Agency FAR supplements can also be found in Title 48 of the Code of Federal Acquisitions.
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