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Introduction


In the mid-1950s Edward Sampson, a religious minister and Scout leader from regional New South Wales (NSW), pleaded guilty to a series of indecent assaults on young Boy Scouts.1 The abuse took place during the Scouts’ initiation ceremony, a ritual that Sampson had altered to include mutual masturbation. Although these crimes occurred when Sampson was supposed to be in a guardianship role, state officials could not agree on how seriously to take his behaviour. Judge Berne of the Quarter Sessions, presiding over Sampson’s sentencing hearing, thought his was ‘just an ordinary case’. ‘We all make mistakes’, he told the defendant. He felt that Sampson’s status as a minister and his continued support from the local community meant that he deserved no punishment beyond a good behaviour bond.


In order to prevent Sampson reoffending, Berne suggested that Sampson marry his fiancée. His comments drew on one strand of mid-twentieth-century conceptions of sexual offending that saw such offences as a product of male sexual deprivation. For those who ascribed to this belief, marriage, the cornerstone of social organisation in the 1950s, could cure men’s sexual misbehaviour. Prison psychiatrist Dr John McGeorge, chief consultant to Long Bay (1952–64) and member of the NSW Parole Board (1951–57), however, took a very different view.2 McGeorge found that Sampson’s offences were serious and might have constituted ‘paedophilia’. For McGeorge, the defining factor was whether there had been any evidence of attempted sodomy. Believing that witness statements showed this to be the case, he thought that Sampson needed intensive psychotherapy and detention.


The contrasting approaches of a state judge and psychiatrist had little to do with the fact that the assault occurred when Sampson was in a guardianship role, that is, a position of power over the complainants. These officials interpreted Sampson’s harmfulness not by his abuse of power but by the specific sexual behaviour to which he exposed the boys. Overruling McGeorge’s position on the seriousness of Sampson’s offences, Berne confidently assured the boys’ families, who were in the courtroom, that ‘no irreparable harm’ had been done to their sons. ‘Harm’ here meant exposure to sodomy at a time when homosexuality was continually conflated with paedophilia. Berne’s understanding was that Sampson’s actions did not constitute either of these pathologies, so he handed down a five-year good behaviour bond for Sampson in a sentencing rationale that ran to more than a hundred pages. Yet the Crown successfully appealed Berne’s sentencing at the Court of Criminal Appeal, which found that Berne’s sentence was too lenient and imposed two years hard labour, emphasising the need to deter future offences.3


The conceptions of sexual offending as explained by Berne and McGeorge—two officials of the NSW justice system who had extensive experience dealing with sexual crimes and sexual offenders—illustrate one of the most important differences between historical and contemporary understandings of sexual crimes and their social outcomes. Despite Berne’s comment that Sampson’s crime was an ‘ordinary’ one, the fact that the court was hearing a case that involved abuse within an institutional setting, and by a minister, was actually highly unusual.4 In recent times, the Royal Commission into Institutional Responses to Child Sexual Abuse (established 2013) has revealed the extent of institutional abuse in Australia’s past. This contemporary inquiry continues to expose the scope and scale of abuse and the inadequacy of responses by state and private organisations dealing with serious criminal activity of their staff in relation to the children in their care. Historically, what we now call ‘institutional abuse’ was not seen as the most pressing problem in dealing with sexual offending despite the fact that judges, parliamentarians, psychiatrists and others saw sexual offending itself as a serious social, legal and medical issue.


Sex Crimes in the Fifties explains how social, legal and political conditions coalesced in a conservative decade, to facilitate the rapid intensification of state responses to sexual offending. In the 1950s federal and state politicians placed the family at the heart of the national interest: a stable family meant a secure society.5 This political agenda paved the way for policing and prosecutorial interventions into criminal activity that was seen as harmful to social stability. These interventions were pronounced in their approach to homosexuality and even more so in relation to sexual crimes against children. The 1950s was a turning point in the historical treatment of sexual offending, and its legacies continue to influence social and state approaches to sexual offending today. In this book, we argue that instead of seeing 1950s conceptions of sexual offending as merely a relic of past injustices towards children, we should see this period as foundational—indeed pivotal—to much of our contemporary understanding of sexual offences.


Understanding the 1950s


Nostalgic, often highly politicised representations continue to define the 1950s as a golden age of economic strength, iconic political leadership under the prime ministership of Robert Menzies, stable family life and the suburban stereotypes of a ‘House, a Holden and a Hoover’.6 Yet historians have shown that the reality of life in the 1950s was far more complex.7 Despite the popular image of the 1950s as a period of conservatism and stagnation, those living at the time experienced significant social and cultural change. The upheaval of World War II challenged the place of Australia in the British Empire and turned the nation’s gaze towards its role in the Pacific. The Cold War had a profound influence on Australian society, as fears of communism, and perhaps even a nuclear or third world war, heightened concerns about national security.8 The external pressures of the Cold War led to a renewed emphasis on the home and family life, which were seen politically as one way to shore up Australia against the perceived threat of communism.9


For federal and state governments of the time, domestic life had profound importance. They saw the nuclear family as foundational to the social, economic and political order: looking inwards, the family was supposed to sustain the individual, and looking outwards the responsibility of family would ensure that citizens maintained a respectable relationship to the community and to the nation. Family therefore became the bedrock of the relationship between individuals and the state: a stable family meant social stability. In turn, after World War II, social norms defined appropriate femininity and masculinity by means of rigid gender roles. After a brief period of greater than usual participation by women in the workforce during wartime, the late 1940s and 1950s saw a stricter division of labour. Government policies and cultural ideals defined a man’s duty as a citizen by his ability to support a family financially and to represent the family in civic life, while they defined a woman’s role as that of homemaker: wife, mother, consumer.10 This cluster of beliefs drew links between family, nation and marriage, seeing those attributes as the basis for social well-being. Anyone who breached this framework risked serious consequences.


Not every family in the 1950s was respected or valued, and race-based policies continued to exclude numerous groups. Aboriginal and Torres Strait Islander peoples remained under the control of state laws that segregated communities on reservations and removed children from their families.11 These policies nominally and ineffectively aimed to provide Aboriginal children with better opportunities for education and employment, and to hasten their cultural and biological assimilation into mainstream society. The report, Bringing Them Home (1997), disclosed the experiences of the Stolen Generation, and charted the way children were removed from their families and placed in foster care, institutions and domestic service roles in white households where conditions were often poor or intolerable.12 The policies of child removal were central to the management and treatment of Indigenous families in all states of Australia in the 1950s.


Racial politics operated in other ways, too. The high demand for labour during post-war reconstruction meant that although the White Australia Policy remained in place, the federal government expanded its view of desirable immigrants. British immigrants remained the most sought after, and many arrived under the ‘Ten Pound Pom’ scheme. But as demand for labour grew, Australia increasingly accepted more people from Southern and Eastern Europe, including displaced persons whom the government would have rejected decades earlier. ‘Assimilation’ was the official federal policy towards these groups. It required them to shed their cultural or religious beliefs in order to be subsumed under ‘the Australian way’ and led to the social ostracism of many immigrants.13


Policy and practice also relegated to the social periphery other groups who did not conform to the norm of heterosexual marriage. Young single women and homosexual men were two groups who faced increasing official and social surveillance. Single mothers were seen as having transgressed the norms of the nuclear family. Women who became pregnant out of wedlock were routinely marginalised, and quickly discovered the social and financial challenges of raising a child alone. Some were pushed into hasty marriages, while others were forced to relinquish babies for adoption, whether they wished to or not. Many women no doubt had abortions, which were expensive, illegal and sometimes unsafe.14 For homosexual men, criminalisation took on a wider remit during the 1950s as police intensified their tactics to regulate same-sex behaviour.15 Stigmatisation and vilification of gay men occurred in public discourse and in social reality as police increasingly targeted known public meeting places of homosexual men as well as raiding their private homes after tip-offs. The social and political value placed on conformity in a respectable marriage affected the prosecution and understanding of what constituted serious sexual offences at the time.


Rigid adherence to these prescriptive roles influenced concepts of criminal deviance. Men accused of sexual crimes who fulfilled the position of husband and breadwinner—like minister Edward Sampson who appeared at the beginning of this introduction—could be understood as a good citizen gone astray rather than a criminal deviant; their crimes being imagined as a momentary lapse of judgement instead of reflecting potential future criminal propensity. Those who did not fulfil their prescribed roles tended to face harsh treatment before the law. Defence counsels regularly denounced and vilified female complainants giving evidence in court who were seen to be sexually active. Homosexual men were portrayed as presenting grave social risks by their ‘contamination’ of others. All these social norms of the 1950s influenced and shaped the policing and prosecution of sexual crimes and their outcomes in Australian courts and in wider society.


Policing sexual crime in the 1950s


A cluster of social changes occurring during the 1950s makes this decade important in the legal regulation of sexual crimes. The 1950s saw some of the most intense policing and prosecution of sex crime in Australia’s history. According to their official statistics, NSW police made 9282 arrests for sexual offences during the decade. Arrests for sexual offences in NSW almost tripled from 504 in 1950 to 1458 in 1959. Offences against females accounted for two-thirds of the total arrests and those against males for one third (6056 and 3227 arrests respectively). Even when taking account of the large population growth in the 1950s, police arrests rose sharply across the decade, shown in the linear trend lines in figure 2.16


Carnal knowledge offences against underage girls saw the greatest increases. In raw numbers, arrests for these offences increased nearly 450 per cent, from 140 arrests in 1950 to a high of 621 by 1959. Proportionate to population, the arrest rate more than tripled—from 4.38 arrests in 1950 to 15.85 in 1959 per 100 000 people. This growth is represented in figure 1 by the rapid rise in arrests in the 1950s for carnal knowledge offences, which set the conditions for their continued increases into the 1960s. Arrest rates also increased for all sexual crimes against males: those for indecent assault on a male doubled during the decade, while arrests for sodomy and attempted sodomy increased three-fold proportionate to population (see figures 1 and 2).17 By contrast, arrests for crimes that predominantly involved adult women saw the lowest increases. Across the decade, there was only a slight increase in arrests for rape and attempted rape: 1.10 in 1950 to 1.28 in 1959, per 100 000 people. The object of police concern, then, was not sexual violence towards women—although rape was the most serious sexual offence on statute as a felony punishable by death or life imprisonment. Instead their attention was directed towards offences committed on underage girls and males.
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Figure 1: Arrest rate for all sexual crimes per 100 000 people


Source: NSW Parliamentary Papers, ‘Report of the Police Department of NSW’, Government Printer, Sydney, 1931–71.
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Figure 2: Arrests and committals by gender of complainant per 100 000 people


Source: NSW Parliamentary Papers, ‘Report of the Police Department of NSW’, Government Printer, Sydney, 1931–71.


Arrest rates tell only so much, however, as not all arrests saw defendants committed to trial in the higher courts. In every criminal case, a committal hearing was undertaken in summary sessions—commonly heard in the police courts—where a magistrate determined whether a charge had enough evidence to proceed to trial. After summary proceedings, police referred each case to the state department called the NSW Clerk of the Peace (now superseded by the Office of the Director of Public Prosecutions). Here, Crown Prosecutors decided whether the Crown would proceed to trial or whether they would decline to prosecute by issuing a nolle prosequi. Cases that appeared in the higher court levels had therefore been through layers of filtering. After an arrest, the state’s case could be withdrawn or thrown out, meaning that by the time a case reached trial it had already undergone assessment by police, magistrates and prosecutors about the likelihood of a successful prosecution.


In the 1950s, arrests for sexual crimes against men proceeded to the higher courts more often than sexual crimes against women. Sodomy had very high committal rates: in six years of the 1950s, committal rates were over 90 per cent, rising to a high of 97 per cent in 1953. This meant that once arrested for sodomy, a case against a man almost always proceeded to the higher court. By contrast, committal rates for rape varied, from a high of 95 per cent in 1953 to a low of 57 per cent in 1956. Committal rates for carnal knowledge tended to be lower, ranging from 45 to 72 per cent, and in years where police arrests increased, fewer cases proceeded to the higher courts. Overall, arrests rose as raw numbers and on a per capita basis when the complainant was male, or female and under the age of consent. Committals, on the other hand, were highest for the most serious charges of rape and sodomy.


The increased policing of sexual crimes described above indicates that the conservatism of the 1950s produced a situation where sexual crimes, including child sexual abuse, were not swept under the carpet but regularly and publicly challenged. The 1950s should be seen as a formative period in developing contemporary concerns around sexual crime, when an expanding policing and prosecutorial reach characterised state approaches to sexual offences.


The 1950s criminal trial transcripts


Sex Crimes in the Fifities uses New South Wales, the largest jurisdiction in Australia, as the case study to examine the positive and negative outcomes of criminal trials for sexual offences during this decade. The main sources of criminal trial evidence used in this book are every transcribed case of a sexual offence found in the records of the NSW higher courts between January 1950 and December 1959. To gather this data, we manually located 462 transcript files relating to sexual crimes in bound, unindexed higher court transcripts. We found here documentation on 291 defendants’ criminal trials and 183 defendants’ sentencing hearings for sexual offences. The transcripts provide verbatim criminal court records of sex crimes for charges ranging from acts of indecency against men to such charges as rape and carnal knowledge of young girls.


The NSW court transcript series are important archival records; few other jurisdictions have preserved a continuous series of verbatim criminal trial evidence or sentencing reports. However, these volumes do not include every criminal proceeding. Transcriptions were more likely in cases where an appeal was considered possible. Therefore surviving transcripts may include more serious cases than would a random sample. Even with such limitations, these records represent some of the most complete evidence available for the workings of trials and sentencing in Australia’s past.


Our investigation of court transcripts and other materials allows for new findings about sexual crimes in the mid-twentieth century. This study is the largest historical examination of sexual crimes ever undertaken using verbatim testimony and the only one to compare the criminal prosecution of all categories of sexual crimes. We estimate that this transcribed material includes documentation on sexual crimes for at least 70 per cent of the defendants who appeared before the Supreme Court and at least 10 per cent of defendants who appeared before the Quarter Sessions.18 The transcripts give a bird’s-eye view of the criminal trial that shows broad trends in sex crimes and facilitates consideration of the narratives at play in the courtroom around sexual assault, sexuality, childhood, gender, and concepts of violence, as well as patterns in offending, charge and verdict.


The transcripts are socially and legally important to understanding the conduct of criminal trials and other criminal court determinations at the time. A complete body of court transcripts are unusual archival materials for historians of crime. In general, courts did not record verbatim testimony until well into the twentieth century. Historians of crime have therefore been limited to using deposition statements taken at a committal hearing, which, in NSW, are composite statements that conflate into a single narrative witness testimony and the questions asked by prosecution or defence. Other historians have been limited to studies of appeal judgments, having access neither to depositions or to transcripts. Scholars hence typically have to piece together what happened at criminal trials from newspaper accounts and any other surviving materials.


By contrast, the NSW transcripts allow us to see the back and forth interplay between witnesses, Crown and defence counsels, enabling a detailed examination of prosecution and cross-examination tactics. They provide access to the defendants’ statements from the dock and judges’ input into the trial, including their summing-up statements and sentencing remarks, facilitating analysis of how legal discourse and social discourse were embedded in and transformed by particular legal processes and strategies. We supplemented these records with archival research examining material from the departments of the Attorney-General, corrective services and federal immigration files, combined with newspaper reportage of criminal cases. These records provide additional historical context for the state’s treatment of sexual crimes in the period as well as media and social responses to sexual offending.


Prosecuting sexual crimes in the 1950s


During the 1950s, sexual crimes became a prominent part of the business of higher courts. The cases that came before them were increasingly complex. It was common for prosecutors to lay alternative charges: they charged defendants, for example, with both carnal knowledge and indecent assault, each offence having particular evidentiary requirements for juries to consider. Defendants were also regularly indicted on charges that related to more than one complainant or allegation. Such cases relied on ‘similar fact’ evidence that gave rise to technical arguments about whether joint hearings were prejudicial to the defendant. The charge data that we have extracted from the higher court transcripts highlights the complexities of the prosecution process during this decade: we found detailed charge data for 474 defendants brought up on 787 charges relating to 575 complainants.19 In other words, there were more complainants than defendants, and most defendants were answering more than one charge.


Most defendants in our transcripts appeared in the NSW Quarter Sessions.20 By the 1950s the Quarter Sessions had an expanded jurisdiction over criminal matters, leaving the Supreme Court to hear only what were legally considered the most serious of offences: murder, rape and serious property crimes. In our data, only a quarter of defendants appeared at the Supreme Court, with cases being largely confined to the charges of rape and carnal knowledge of a girl younger than ten, both offences that attracted a death sentence until 1955. The legally less serious offences of indecent assault on males and females heard at the Quarter Sessions was the most common charge found in the transcripts overall, accounting for 51 per cent of the defendant’s indictable offences (see appendix, table 5).


Trends in prosecuting sexual offences reveal a number of important aspects of the treatment of sexual crime at law in the past. First, sexual offences heard in NSW higher courts predominantly related to children under the age of 16. Children amount to nearly two-thirds of complainants named in indictments (appendix, table 2), and 58 per cent of defendants were indicted on charges relating to children under the age of consent.21 Seventy per cent of defendants were indicted on charges relating to females, and most of those were for offences on female children (appendix, table 3). Prosecutorial concern examined from every angle—by charge, defendant, or complainant—tells the same story: offences on young children, particularly young girls, attracted the widest reach of the Crown.


Second, large numbers of defendants were pleading guilty to sexual offences by the 1950s. But more guilty pleas occurred in cases involving male rather than female complainants. In cases where the offence had been committed on a male, defendants pleaded guilty nearly as often as they elected to have their case heard at trial. In cases involving female complainants, however, defendants sought a criminal trial on 65 per cent of the occasions. These defendants pleaded guilty far more often in cases that related to sexual crimes against female children than they did against crimes against women: 80 per cent of defendants chose a criminal trial when the complainant was an adult woman (appendix, table 6). These were not chance differences in plea, we argue: defendants and their legal representatives knew that they had a better chance of escaping a conviction if their complainant was an adult female than a young male, as defence counsels regularly scrutinised the most minute aspects of women’s behaviour in order to discredit their evidence. Conversely, men may also have pleaded guilty more often to offences that involved male complainants in order to lessen the shame or publicity of a criminal trial, especially in cases of consensual homosexual liaisons.


Third, conviction outcomes for the cases we examined were higher than scholars have previously found, suggesting the relative success of the prosecution process in this period. Most cases that came before a court resulted in a defendant’s conviction, and the gender division found in earlier periods between outcomes involving male and female complainants was less pronounced. On the surface, there was little difference in the outcomes of cases whether they involved male or female complainants. Defendants were convicted of a criminal offence in similar proportions: in 63 per cent of cases that involved female complainants and in 68 per cent of cases that involved male complainants (appendix, table 7). Digging deeper, however, reveals that gender disparities continued when cases went to a jury. Juries brought acquittals in 39 per cent of cases involving female complaints compared with only 18 per cent of cases involving males (appendix, table 8), and committal rates show that cases involving females were less likely to have found their way to trial in the first place when compared to those involving males.22


Of course the trends and patterns revealed here are only the tip of the iceberg when it comes to either the number of sexual crimes that occurred in the past or the number of cases reported to the police. Surviving archives contain no statistics from the 1950s to show how many reports made to police were dismissed before any arrest was made, and many cases never made it to authorities in the first place. The Royal Commission into Institutional Responses to Child Sexual Abuse has already poignantly revealed what criminologists have long called the ‘dark figure’ of crime, especially the great number of unreported instances of sexual and physical abuse of children in institutional care. The official statistics and prosecution rates that we examine in this book should clearly be taken only as a measure of state practices, not an indication of sexual offending rates themselves.


Social, cultural and legal significance


Sex Crimes in the Fifties argues that the period was a turning point in political, legal and medical approaches to sexual offences. Mid-century saw the expansion of frameworks and resources for policing, prosecuting and punishing sexual offences. The rising proportion of individuals arrested, committed and convicted indicates state and social recognition of the importance of dealing with sexual crimes and offenders in 1950s Australia. By this decade, the state invested heavily in day-to-day policing of ‘moral’ offences, in the prosecution of a large volume of cases at the Supreme Court and Quarter Sessions, and in new state facilities and expert staff to assess prisoners after conviction.


In analysing the intensification of policing and prosecuting sexual crime, this book reconfigures historical understandings of sex crimes in the 1950s by examining legal understandings of violence; the cultural resonances of the harm caused by sexual offences; and the object of the law’s concern in dealing with sexual offending. We explore historical and legal understandings of violence in a number of different areas. In the opening chapter on the prosecution of rape, we explain the enduring importance of physical violence to case selection and outcome. On the one hand, judges were advising juries that physical violence was no longer a necessary element of the legal definition of rape. On the other, prosecutions for rape nearly always involved allegations of physical violence as prosecutors and judges continued to see force as the best evidence to corroborate women’s testimony of their lack of consent. Therefore, while the higher conviction rates for rape found in the 1950s may seem to signal a greater sensitivity to women’s sexual autonomy, convictions occurred only when the evidence fitted the older legal models of sexual violence by force rather than the newer doctrine of sex without consent.


The theme of violence is further explored in a chapter dealing with the experience of new immigrants to Australia. Politicians accused immigrants from Southern and Eastern Europe of being more violent than the Australian population, resulting in a range of government inquires into the issue. The contention that immigrants were committing more crimes and more violent offences than others gained much media and social traction at the time; however, the official reports actually found the opposite, concluding that European immigrants were less likely than Australians to commit offences. Social and cultural understandings of violence and criminality remained central to the defence of immigrant men who appeared in court on charges of sexual crimes. On some occasions, defendants and their legal representatives invoked wartime trauma as an explanation for their crimes, and in others they mounted what was effectively a cultural defence: that foreign views of gender, marriage and homosexuality were different from those in Australia, meaning that defendants did not understand the nature of the offence they were accused of committing.


Different aspects of violence are considered in a chapter dealing with homosexual offences. Here, we explain how defences mounted in criminal trials of consensual homosexual acts drew attention away from the offence and onto controversial police tactics. These methods included attempts to illicit false confessions, allegations of police brutality, and the alleged entrapment of men. The revelations of these tactics undermined the certainty of due process and led to appeals against the criminalisation of consensual homosexual acts. Even in this period of widespread discrimination and homophobia, these criminal trials offered a rare public space to challenge unethical police practices and police violence.


Interpretations of violence had further importance when state officials and other witnesses came to assess the ‘harmfulness’ of particular sexual acts. The investigation into historically specific concepts of harm is the second contribution of this book. Whereas there was intense concern about the harms produced by sexual crimes in this period, the process of assessing what constituted ‘harm’ was quite specific. The law created statutory hierarchies that placed penetrative offences as more serious than non-penetrative ones. Harm—both socially and legally—was understood in terms of the body. Was the body of the complainant penetrated, and did the assault constitute physical violence? Crimes understood as most harmful were those where the body was penetrated: carnal knowledge, rape and sodomy. Assaults that left a lasting mark, such as pregnancy, were the most troubling. Other sexual crimes, such as indecent assault, were seen as less serious, no matter the context or circumstance, including those that occurred within the family.


Alongside the physical conception of harm were clear views about the social harm caused by sexual crimes. Here, commentators ranging from judges, state officials and journalists noted the damage sexual crimes caused to family, community morals and social order. Their concerns extended to harm against the state itself. The assaults were criminalised and required punishment through state apparatus. Concepts of harm coalesced with the growth of state intervention into private lives. Judges did on occasion note that serious psychological harm could occur from sexual assault, and this was part of the rationale of incarceration, ensuring that the perpetrator would be prevented from reoffending. The high rates of both convictions and incarcerations suggest that judges and juries took sexual offences seriously, particularly when the complainant was a child.


The court was less effective, however, in dealing with concepts of psychological harm. The wider concern with social harm did not allow for a focus on the personal consequences of harm on the complainant beyond their physical injuries. In part, this was the result of the nature of the criminal trial: in searching for the defendant’s guilt or innocence, there was no space for exploring the impact of the offence on the complainant. As chapter 3 explores, the focus on penetrative assault meant that other forms of sexual abuse could be minimised. Defence counsel regularly stressed that a child or teenage girl had not been hurt by a sexual assault, and under defence questioning, police and doctors often agreed that little harm had been done.


The focus on the physicality of the assault ensured that courts overlooked, or were unable to consider, the psychological impact of other aspects of the offence, such as the betrayal of trust. Psychoanalytic thinking was not yet mainstream in Australia at this time, despite its presence in literature and the high arts, and a small number of practitioners offered Freudian analysis in Australian clinics.23 Judges and lawyers seldom referenced any psychoanalytical thinking, and rarely delved into modern concepts of the mind.24 Similarly, doctors rarely offered in-depth psychological investigations within the courtroom, although they did at times consider disease or alcoholism in the accused man. The psychological interventions that did occur focused on the prisoner, generally at sentencing, rather than on the complainant, whose psychological state was almost never examined.


Despite the potential for psychoanalytic thought to disrupt contemporary ideas of sexual violence and harm, ideas of the interior and issues of the self were not present in NSW courts in the 1950s. It would be twenty or more years before second-wave feminism provided frameworks for addressing the power dynamics of sexual trauma. Women’s liberation would later reconceptualise sexual assaults as stemming from power rather than desire, but in the 1950s courtroom, there was little room to consider relations of power or authority between the offender and complainant. Legislation did acknowledge that the defendant who was a father or a teacher was different from that of another man via specific sections that increased the age of consent in these cases. But as chapter 4 shows, the sections were rarely called upon, and familial sexual violence was largely prosecuted using generic sexual assault charges. Even in cases of familial assault by a paternal figure, defence counsel or even the judge could minimise the harm of the offence, especially when penetration had not taken place. At the crux of this disparity was the lack of acknowledgement that the abuse of that power itself, perhaps even more than the offence, could hold psychological after-effects.


Our third contribution lies in revising existing readings of the 1950s as a decade characterised by a moral panic over homosexuality. Existing scholarship on sex crimes in Australia rightly points out that policing of gay men intensified during this decade. As one historian explains, state surveillance made the 1950s the ‘darkest decade’ in the lives of gay men in Australia.25 However, remembering the 1950s as a decade in which policing homosexuality increased tells only one part of the story. It was not just policing of homosexual offences that intensified; state actions against sexual crimes increased overall, with the most concentrated attention actually being focused on sexual offences against underage girls. It was offences against male and female children that became the object of public, political, legal and medical concerns far more than any other type of sexual offence. If the totality of this expanded policing and prosecutorial reach is taken into account, it becomes clear that state concern with sexual offences was in fact wide-ranging and diverse.


Comparing policing, prosecution and punishment of offences against males and females, and offences against adults and children, allows for a comprehensive account of the historical particularities that affected the state’s treatment of sexual crimes. Sex Crimes in the Fifties shows that communities, police, prosecutors and other state officials held heightened awareness of sexual crimes and regularly debated how the state should deal with the problem. The defining object of this increased concern was serious sexual offences committed against children. Typically the 1950s is seen as a decade when such crimes were hidden or overlooked; hence the historical concern with offences against children runs counter to the way we have remembered sexual crimes in the past. The emergence of these concerns in one of the most socially conservative eras of Australian history has had an enduring legacy for contemporary conceptions of the problem of sexual offending. Here we trace the origins of many of our current assumptions about the causes, treatment and appropriate state responses to sexual offending to these 1950s debates.
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CHAPTER 1

Sex without consent

Seventeen-year-old Kathleen Gordon was walking home from a Sydney train station one night after a dance. A short way into her journey a man grabbed her around the neck, threw her to the ground and committed the felony of rape.1 A month after the assault, police arrested George Kane, aged in his twenties, for the offence. Gordon gave a positive identification of Kane, and he faced a criminal trial on the charge of rape at the Supreme Court of NSW three months after the assault. The Supreme Court regularly heard trials of rape, which comprised nearly a quarter (23 per cent) of all the charges the court heard during the decade.2 NSW criminal law deemed rape the most serious of all sexual offences. Kane faced a maximum of life imprisonment, equivalent to the punishment for murder. Had Kane been tried a year earlier, a conviction would have meant a mandatory death sentence.

On a statutory level, then, the law maintained that rape was a grave offence that should be punished with maximum severity. In practice, rape trials were structured by a contradiction between the purported severity of the offence in statute and the actual proceedings of criminal trials. In trials for rape, a vast array of legal principles—governed by both common law and statutory requirements that defined what legally constituted proof of rape—made the criminal elements of rape more difficult to prove than virtually any other offence. As feminist scholarship has shown, rape cases tend to revictimise the complainant: they put the victim on trial instead of the defendant.3

The criminal trial of George Kane tells us about the historically particular approaches of the Crown Prosecutor, defence counsel, judge and witnesses. Here we begin with a close examination of R v Kane, using the case as a framework for understanding 1950s trials of sexual violence, highlighting the commonalities between cases that resulted in a criminal trial. We then examine proceedings from the 69 rape trials that we identified in the NSW transcript series, which involved 95 defendants and 96 complainants. Here we consider how prosecutors, defence counsel and judges explained variously the legal elements of the offence, including their interpretations of the importance of violence in sexual assault; the meanings of consent; and the use of corroboration warnings. Their application of these legal principles highlights the intersections between the law and social beliefs about women’s sexuality, appropriate male and female relations, and men’s sexual behaviour. Finally, we conclude with a consideration of the punishments handed down to those found guilty of rape, examining the public protests against harsh penalties that led directly to the statutory removal of the death penalty during the decade. Such moments of change make the 1950s an important turning point in understanding the history of rape.

The trial of George Kane

Kathleen Gordon, the complainant, was the first witness to take the stand at Kane’s criminal trial. Gordon was asked dozens of questions by the experienced Crown Prosecutor Bill Knight about the events before, during and after the assault, and she gave clear evidence about the circumstances of the crime. Gordon said she had taken the train from Martin Place to a nearby Sydney suburb and had left the train around 11 p.m. for the short walk home. Moments into the journey she felt a knock from behind, was grabbed around the neck and thrown to the ground. Her attacker, a man she had never met before, then sexually assaulted her. After the crime, Gordon ran home and immediately reported the crime to the police. Gordon told police that she had given her attacker two false answers to questions he had asked during the assault. She had told him her name was ‘Jane’ and that she worked at a factory called ‘Brownwear’. Both of these answers were evidence that only her attacker could know and would later prove critical to the successful prosecution of Kane.

At the conclusion of the Crown’s questions, Kane’s defence counsel cross-examined Gordon. Here, barrister W. Ward, acting for the defendant, attempted a three-pronged defence to the charge of rape. First, Ward tried to prove that this was a case of mistaken identity. Employing a combative style of cross-examination, he asked Gordon dozens of questions about the minutiae of the night. In his initial round of questioning, Ward asked Gordon no questions about the actual sexual assault. Instead, she was asked to describe precisely how dark it was that night; he grilled her on the direction of the moon and her distance from the nearby street light. At one stage, Ward’s continual questions on these details, including the colour of the assailant’s clothing, provoked a blunt response from Gordon. ‘Come, come, lassie,’ Ward said, seeming to taunt the witness, ‘you looked at his face the whole time you were on the ground with him and the whole time you walked back to that light, you never looked at any other part of him?’ Gordon offered a reply that revealed the underhanded nature of the question: ‘Why should I look at his clothes? I was trying to remember his face,’ she said.
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