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INTRODUCTION

Electoral Votes: A Risky Game of Dice



WHEN GEORGE W. BUSH WON THE PRESIDENCY IN 2000 WITH NEARLY 544,000 fewer votes than Al Gore, it was not a fluke. Runner-up candidates became president in 1876 and 1888, and the real surprise is that it took 112 years for this to happen again. Another second-place candidate will probably win the presidency soon—and this time, the outrage will be greater because the public will not see the election’s outcome as a rare mishap, but as the product of a flawed political system.


In fact, we nearly had a second-place president in 2012. Because of Bush’s victory in 2000, most people think that our electoral system is biased toward the Republicans. But if Mitt Romney had won 2% more of the popular vote in every state in 2012, and President Obama had won 2% less, then Obama would have been a runner-up president in his second term, just as President Bush was in his first term. With the extra votes, Romney would have won the nation’s popular vote and taken Florida, Virginia, and Ohio, but President Obama would still have won the other northern swing states, and with them, the electoral vote, 272 to 266.


Are conservatives angry now? Imagine their wrath if President Obama had been reelected president with fewer popular votes than Mitt Romney. And think of the fury Democrats will feel if a Republican runner-up is elected again. Most Democrats accepted the result of the 2000 election when the Supreme Court stopped Florida’s recount, but many still have bitter feelings about it. 
 

If a Republican with fewer popular votes than his or her opponent is elected again, the anger repressed since 2000 could poison the political climate. Democrats may be far less willing than before to concede the  legitimacy of a second Republican runner-up president. If our democracy does not seem to be working, massive demonstrations and even civil disobedience could become common.


Both here and abroad, people would question whether America is truly a democracy or just pretending to be one. Diplomats serving the next second-place president would have a hard time lecturing dictators about human rights if at home the most basic right of being able to choose one’s leader were in question. 


In 2000, even though a half a million more people voted for Gore than Bush, the public accepted Bush’s victory calmly. First, the 9/11 attacks occurred less than eight months after President Bush’s inauguration, confirming his authority as Commander in Chief in a way that the election never had. Patriotism set aside the lingering doubt about Bush’s legitimacy.


Second, and more important, the public believed that the 2000 election’s strange outcome was a once-in-a-century oddity. America had not elected a runner-up president since 1888—when the Republican nominee, Benjamin Harrison, defeated the Democratic incumbent president, Grover Cleveland, with 90,000 fewer votes. Most Americans continue to assume that nothing like this will happen again for another hundred years. 


During a  series of close elections, however, a runner-up president is a probability, not a rarity. After 1876, for example, when the Republican runner-up candidate, Rutherford B. Hayes, defeated the Democratic popular-vote winner, Samuel Tilden, it took only 12 years  for another second-place candidate, Benjamin Harrison, to be elected president. Two “flukes” in just 12 years.


In our own time, if the next runner-up president is a Democrat (so that Republicans and Democrats will have  both shared the pain of feeling cheated by the electoral system), the result might be a rush to replace the electoral system with something new and ill-advised, with unintended and unfortunate consequences.


Those who defend America’s nearly 230-year-old system of electoral votes, and who want to preserve the state-by-state basis of presidential campaigns, need to realize that the historic arrangement is in danger. Without some modifications, the electoral system may not survive another runner-up presidency. 




Skeptics will ask whether another second-place president will really be elected soon. The answer, regrettably, is yes. When the country is about evenly divided between its two main political parties, as it is now, the electoral system resembles a risky game of dice. Of the 10 elections in American history when one presidential candidate has come within 3% of the popular vote of another (and this includes the 2000 and 2004 elections), the second-place candidate has won the most electoral votes—and the presidency—three times. In short, when an election is close, the chance of a runner-up candidate becoming president is approximately 30%.


Assuming that when the parties are equally balanced only half of the presidential elections will be this close, there is still about a 15% (half of 30%) chance during each election that the runner-up candidate will win. 


Even when one party has been dominant, as was true during most of the 20th century, one-sixth of the elections were still quite close. So during a period of one-party supremacy, the chance of a runner-up candidate winning the presidency is still about 5% (one-sixth of 30%). If we split the difference between a 15% chance (when the parties are evenly divided) and a 5% chance (when one party is dominant), there is about a 10% chance in each presidential election that a runner-up candidate will win. 


Here are the approximate odds of our country electing another runner-up president:


Cumulative Chances of Electing Another Runner-Up President
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It is more likely than not that we will elect another runner-up president in the next 30 or 40 years. Without an adjustment, America’s two-century-old system of electoral votes will threaten both the legitimacy and effectiveness of future presidents.




But the electoral system does not need to be replaced, only repaired—preferably sooner rather than later. Must we really wait until another runner-up candidate moves into the White House, as a majority of Americans watch the news and sigh, “Not again”?





CHAPTER 1 

What Were the Founders Thinking?



The Electoral System’s Oddities, Origins, and Benefits


THE ELECTORAL COLLEGE HAS BEEN PART OF AMERICAN LIFE FOR MORE than two centuries, but few Americans can tell you exactly what it is or does. When a Philadelphia reporter once asked a man about the institution, he replied, “Everyone should go to college, and if he or she can’t afford Harvard or Yale, why, Electoral is just as good, if you work.”


WHAT IS AN ELECTORAL VOTE, AND WHO ARE THE ELECTORS ?


Every four years, when we think we are voting for president, we’re really voting for one of several competing slates of “electors,” each one sponsored by a different political party and supporting that party’s presidential nominee. The parties choose their electors at state conventions or by a vote of the state party’s central committee. The men and women they select are longtime party workers, donors, or local officeholders, and last-minute substitutes are often state government employees quickly chosen by the state party’s chairman. So the grandiosely named “Electoral College” is really a rather obscure group of people.


Under the Constitution, the number of electors a state has is equal to the number of representatives the state has in both the US Senate and House of Representatives. If, for example, a state has one member in the House, like Wyoming, and two senators, it has three electoral votes.


Six weeks after the November presidential election, on the Monday closest to the middle of December, the electors who supported the presidential candidate who won the most popular votes in their state meet in their state’s capital city, and often in the state’s capitol building, to officially cast their state’s electoral votes for president and vice president. The electoral “college” therefore has no single campus, but meets instead in 50 different state capitals. In 21 states, electors can vote for whomever they wish, but even in the other 29 states, the pledges that the electors make in advance to their political parties are probably not legally binding. Still, because presidential electors are nearly always reliable party workers, they have voted for their party’s candidates more than 99.9% of the time. Of the roughly 21,700 men and women who have cast electoral votes since 1820, only 11 have spurned their party’s nominee.


After a state’s electors have cast two separate ballots for president and vice president, the state’s governor certifies the results and sends them to the president of the US Senate, who is usually the incumbent vice president of the United States who is finishing his or her four-year term.


Some states with outdated laws pay their electors a fee of 10 dollars a day or less. Other states pay about the same expenses per day that they pay their legislators. The state of Washington, for example, pays its electors $88 a day for lodging, $61 a day for meals, and 56.5 cents per mile for driving.


On January 6, two weeks before Inauguration Day, the US House and Senate meet in a joint session to count each state’s electoral votes. The vice president presides over this joint session and announces the nation’s final total of electoral votes. Ironically, it was Vice President Al Gore who declared that his opponent, George W. Bush, had won the presidency in January 2001, and Vice President Richard Nixon who announced the victory of his rival, John F. Kennedy, in January 1961.


THE ELECTORAL SYSTEM’S TWO QUIRKS


America’s electoral system has lasted more than 225 years because its two quirks, one pro-rural and one pro-urban, usually balance each other out. The pro-rural distortion that benefits sparsely populated states and worked in George W. Bush’s favor in 2000 comes from the second paragraph of Article II of the Constitution, which says:


Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors, equal to the whole Number of Senators and Representatives to which the State may be entitled in the Congress.


In other words, because every state has two senators, it has two more electoral votes than would be justified by its population alone.


California, for example, has 53 House members and two senators, and therefore has 55 electoral votes. Wyoming, however, the least populated state, has just one House member but still has two senators, so it has three electoral votes, triple the number of electoral votes that its population alone would warrant. Vermont, Delaware, Alaska, Montana, North Dakota, and South Dakota also each have one representative but three electoral votes, so like Wyoming, each of these states also has three times more electoral votes than is warranted by its population.


In 2000 this worked in George W. Bush’s favor when all of the Great Plains and Rocky Mountain states except New Mexico voted for Bush. Together these 12 Republican states had 36 congressmen but 60 electoral votes, 24 more electoral votes than their population warranted, and these

extra electoral votes gave Bush his margin of victory.


But electoral votes also have a pro-urban distortion: the “winner-take-all” method of awarding electoral votes. Since the early 19th century, whoever wins the most popular votes in a state also takes every one of the state’s electoral votes. Think about this. Not only are the votes for a losing candidate in a state ignored, they are treated as if they had been cast for the winning candidate. In 2012, for example, Mitt Romney won 4.8 million votes in California, but Barack Obama (with 7.9 million votes) received all of California’s 55 electoral votes. Similarly, Obama received 3.3 million votes in Texas, but Romney (with 4.6 million votes) won every one of Texas’s 38 electoral votes.


In 1992 the elder President Bush won all eight of Arizona’s electoral votes even though he received only 38.5% of Arizona’s popular vote in a three-way race against Bill Clinton and Ross Perot. Indeed, Perot took 19% of the nation’s popular vote that year, but failed to win even one electoral vote because he did not finish first in any state.


By contrast, Bill Clinton won only 43% of the popular vote in 1992, but finished first in 32 states and therefore took 370 electoral votes, nearly 70% of the total. An even more striking example of the winner-take-all system’s “magnifying effect” took place in 1984, when President Ronald Reagan, running for reelection against Walter Mondale, took 59% of the popular vote, but finished first in 49 states and therefore won 525 electoral votes (out of 538), 98% of the total.


The winner-take-all system also helped John Kennedy win a large electoral-vote majority over Richard Nixon (303 to 219) in 1960, even though he won the popular vote by just [image: 16] of 1%.*


In 1888 the winner-take-all system’s distortions allowed the Republican candidate, Benjamin Harrison, to win the presidency with nearly 91,000 fewer votes than his Democratic opponent, President Grover Cleveland, who led with 48.6% of the popular vote that year. Harrison took only 47.8% but won the electoral vote decisively, 233 to 168; though he took four of the most populous states—New York, Ohio, Indiana, and Illinois—by narrow margins, he won all 96 of their electoral votes.


Could this happen again? Definitely. If the 2016 election is close, and let’s say, Hillary Clinton were to win Pennsylvania, Colorado, and Wisconsin by narrow margins, she could easily win the election with fewer popular votes than her Republican opponent.


Under the winner-take-all system, the difference between winning a big state and losing a big state by 1% or 2% of the popular vote is the difference between a president and an also-ran. In 2004, for example, John Kerry won nearly 49% of the vote in Ohio but lost the state to George W. Bush and therefore did not take any of its 20 electoral votes, and the loss of Ohio cost Kerry the presidency. Similarly, in 1976 Gerald Ford won 48% of the vote in New York but lost the state to Jimmy Carter, and the loss of New York’s 41 electoral votes marked the end of Ford’s presidency.


WHY WE HAVE WINNER-TAKE-ALL


The two-extra-votes-per-state distortion that benefits the rural states is a part of Article II of the Constitution, but the winner-take-all system that helps the urban states began in Virginia in 1800 as a response by Virginia’s state legislature to some odd features of the elections of 1788 and 1796.


In the autumn of 1788, a problem with having the state legislatures choose presidential electors arose in New York. (New York had finally ratified the Constitution in July of that year only after Alexander Hamilton warned upstate leaders that New York City and Long Island were prepared to secede from the state to join the newly formed United States, and if necessary, leave upstate New York on its own.)* In the 1788 election, every member of New York’s state senate and state assembly supported George Washington for president, but the two houses could not agree on who the electors should be and failed to reach a compromise. As a result, New York did not cast any electoral votes for president in 1788, and this fiasco helped persuade legislators in other states that in the future it would be better to let the people vote for president.


Eight years later, when John Adams narrowly defeated Thomas Jefferson in 1796, only half of the nation’s state legislatures still picked their state’s presidential electors. In the other half of the states, the people chose their presidential electors, often by means of direct elections for individual electors held in special electoral districts. In 1796 the northern states, except for evenly divided Pennsylvania, awarded all of their electoral votes to Adams, while the southern states cast their electoral votes for Jefferson. But in Virginia and North Carolina, although the overwhelming majority of the people supported Jefferson, Adams managed to win one electoral vote in each state (out of the two states’ 33 electoral districts), and it was those two votes that gave Adams his margin of victory, because the nation’s final total was 71 electoral votes for Adams and 68 votes for Jefferson.


Had Virginia and North Carolina chosen their electors on a statewide basis rather than by individual districts, the two extra votes that Adams won would have been cast for Jefferson instead, and the national tally would have been 70 electoral votes for Jefferson and 69 for Adams. Jefferson would have become the nation’s second president and Adams the vice president, not the other way around.


James Madison, Jefferson’s close friend and ally, was determined never to let maverick districts determine an election’s outcome again. Three years later, when the election of 1800 approached, Madison asked Virginia’s legislature to change the state’s election law so that in the future the legislature would pick a single, statewide slate of electors. But Virginia’s legislators, having already granted the people the power to choose presidential electors directly, were reluctant to take that power away. Instead, they passed a new law in January 1800 that continued to have the people vote for electors directly, but reorganized the contest to be winner-take-all: From now on there would be just one statewide vote for all of the electors. Never again would John Adams or any other Federalist be able to win a stray southern elector by finishing first in a swing district.


In Massachusetts the people had also voted for individual presidential electors in special electoral districts, but the Bay State’s legislators, who were Federalists, wanted to prevent Jefferson from picking up a stray elector in one of their swing districts, so they followed Virginia’s lead and made Massachusetts a winner-take-all state too.


By 1804 six states were choosing presidential electors on a winner-take-all basis. The winner-take-all system maximized a state party’s national influence, and once a few states adopted this arrangement, the other states had to follow to keep from losing their share of power. Any other method of awarding electoral votes would have been like unilateral disarmament. Pennsylvania, for example, had a much greater influence on the presidential election of 1796, when all 15 of its electors were united behind John Adams, than it did in 1800, when its electors were split 8 to 7 between Jefferson and Adams.


Thomas Jefferson was deeply troubled by the winner-take-all system, but even he conceded that it was “worse than folly” for the rest of the states not to adopt the format. By 1836 every state was using the winner-take-all format except South Carolina, where the legislature continued to chose the state’s electors until 1868.


Today, changing the winner-take-all system would not require a constitutional amendment, only state legislation. But there is no incentive for the populous urban states to give up the extra power that the winner-take-all system gives them unless the rural states also agreed to reduce the two-extra-electors-per-state distortion, and, unfortunately, this distortion is entrenched in our Constitution. So any kind of national compromise between the urban states and rural states to change both the winner-take-all system’s magnification effect and Article II’s two-extra-votes-per-state distortion will require a constitutional amendment.


DEADLOCKS ARE DECIDED BY THE HOUSE OF REPRESENTATIVES


America’s electoral system has thwarted the will of the people and given us runner-up presidents in 1876, 1888, and 2000. But for better or worse, it also makes things difficult for third parties. No matter how constructive a role a third-party candidate might play in a national election, he or she cannot win a single electoral vote by finishing third, or even second, in a state’s popular vote. It is first or bust, and year after year this forces Americans to vote for candidates from one of the two major parties in order not to “throw their vote away.”


By making the two-party system stable, the winner-take-all system has prevented a repeat of 1824’s four-candidate election, when no one won a majority of the electoral vote and the election therefore moved to the House of Representatives.


Under Article II (and Amendments XII and XX) of the Constitution, if no candidate has won a majority of the electoral vote, the incoming House of Representatives chooses the president from among the three top electoral-vote winners, with each state, large and small, having one vote. For example, Wyoming’s single congresswoman would have a vote equal to that of all 53 of California’s congressmen and congresswomen. This is not only unfair, it’s absurd.


In 1825, the last time this happened, the votes of the four “lone” congressmen (from Delaware and from the new states of Illinois, Mississippi, and Missouri) were equal to those of the 94 congressmen from New York, Pennsylvania, Massachusetts, and Virginia.


When all the congressmen from the nation’s 24 states finally voted on February 9, John Quincy Adams won the votes of 13 states and became America’s sixth president. Andrew Jackson had won 41% of the popular vote, however, while Adams had won only 31%. Jackson’s supporters felt cheated and angry, and in Congress they prevented Adams from accomplishing much as president.


[image: chpt_fig_001]


If an election were thrown to the House of Representatives today, the voting would be even more unfair now than it was back then. When the Constitution was written in 1787, the largest state, Virginia, had 13 times more people than the smallest state, Delaware. In the 21st century, California has 70 times as many people as the least populous state, Wyoming.


Today, the seven representatives from the seven states with the fewest people (Wyoming, Vermont, North Dakota, Alaska, South Dakota, Delaware, and Montana) would have a voting power equal to the 195 House members from the seven states with the most people (California, Texas, Florida, New York, Illinois, Pennsylvania, and Ohio). And if a state’s congressmen and congresswomen should happen to be evenly divided (if, for example, Ohio’s 16 House members were split 8 to 8), then because no candidate had won a majority of the divided delegation, the state would be unable to cast a vote for president in the House at all.


If the House of Representatives decided a presidential election today, a candidate would need the votes of a majority (26) of the 50 states to win, which in a three-candidate race could be difficult, especially if some of the delegations were evenly split and therefore not voting. The temptation for congressmen to make secret deals to try to build a majority would be enormous, and the final result might seem tainted.


Another strange provision in Article II of the Constitution says that if no vice presidential candidate wins a majority of the electoral vote, the Senate, not the House of Representatives, shall choose the vice president. (Oddly enough, this did not happen in the winter of 1824–25 because Andrew Jackson and John Quincy Adams both had the same running mate: John Calhoun of South Carolina.) Thus if each house of Congress were controlled by opposing political parties, as is often the case, the vice president chosen by the Senate could easily come from a different political party than the president picked by the House, which might encourage a would-be assassin. And if no presidential candidate had won the support of at least 26 of the state delegations in the House of Representatives by Inauguration Day (January 20), then the vice president chosen by the Senate would serve as acting president until the House could resolve its deadlock.


WHAT WERE THE FOUNDING FATHERS THINKING?


Why did the Framers make the balloting in the House of Representatives one-state-one-vote? For that matter, how did we get electoral votes in the first place?


When the Founding Fathers wrote the Constitution in 1787, they had no idea that presidential candidates would soon be waging national campaigns. They thought that after George Washington died or retired, no one would ever win a majority of the nation’s electoral votes again. The Framers assumed that the state-by-state casting of electoral votes would just be a nominating process, with the House of Representatives making the final choice for president from among the candidates who won the most electoral votes, although this has happened only twice, after the 1800 and 1824 elections.


Many of the Founders thought that the House of Representatives should choose the president because its members were popularly elected, and because they did not want the Senate to have the power both to elect and impeach a chief executive. But others thought the states should pick the president through their agents in the Senate.


Connecticut’s Roger Sherman (the grandfather of General William Tecumseh Sherman), a self-educated son of a shoemaker who not only practiced law, but published a book of poetry, an almanac of astronomical observations, and an essay on monetary theory, proposed a compromise: If no one received a majority of the electoral vote, the House of Representatives would choose the president, but do it on a one-state-one-vote basis. This method appealed to the small states because the votes of Delaware, New Hampshire, and Rhode Island would be equal to those of New York, Pennsylvania, and Virginia, and because the Senate, which was also weighted in favor of the small states, would pick the vice president separately.


The Founders endorsed Sherman’s peculiar procedure almost unanimously not so much because of its merit, but because they were tired after four months of hours-long political discussions. The Constitutional Convention had begun on May 25, 1787, because the feeble government created by the Articles of Confederation had no money, no income, and only 700 soldiers. Confidence in America’s economy was so low that in Amsterdam, American bonds traded for less than one-third of their face value. In the face of these difficulties, Benjamin Franklin urged his fellow delegates to put aside their local interests and compromise, so that America’s government could be something designed “by human wisdom and [not left] to chance, war and conquest.”


During most of the convention, the delegates found it uncomfortable to talk about the presidency of their future government with George Washington in the room, knowing full well that he would be America’s first chief executive. Washington had been elected president of the Constitutional Convention unanimously and lent the assembly great prestige, but he almost didn’t attend because a group of Revolutionary War veterans, the Society of Cincinnati, was also meeting in Philadelphia that summer. Washington disapproved of the society because its members had made their enrollment hereditary, and the general did not want to attend one convention in Philadelphia and snub the other. But James Madison and Alexander Hamilton refused to take “no” for an answer, and asked Washington again and again to attend the convention until at last the great general agreed to come.


With Washington silent but present at the convention every day, two months passed before the rest of the delegates finally had the courage to talk about how to elect a president. For 10 days in late July, they thought about having Congress elect a president every four years, but this seemed to make the president too subservient to the legislature. The Framers also considered a 7-year term, an 11-year term, and even a 15-year term. When Rufus King of Massachusetts stood up and mockingly shouted “Twenty years!” as if the proceeding were an auction, everyone laughed, but then King added, “This is the median life of princes.” At this point nearly all the delegates agreed that a long presidential term was too much like monarchy.


The Founders also thought about allowing the people to vote for president directly, but ultimately decided that this would hurt not just the small states but the southern states as well, because they had fewer white people, and therefore fewer voters, than the northern states did. Two proposals for a direct vote for president were defeated by the lopsided votes of 10 states to 1, and 9 states to 2. (There were never more than 11 state’s delegations present at the Constitutional Convention at any one time.)


Afterward, Pennsylvania’s James Wilson suggested that a president could be independent of the legislature if congressmen drew 15 of their names from a hat, let these legislators vote for president, and then immediately disbanded. The Framers rejected this proposal too, but Wilson’s idea that a temporary group of electors should choose the president ultimately proved persuasive.


Meanwhile, it was hot in Philadelphia, even in the morning. Wire screens had not yet been invented, so every day the Founders faced an unhappy choice: either open the windows of Pennsylvania’s State House, where the Declaration of Independence had been signed 11 years earlier, and suffer a plague of flies and mosquitoes, or close the windows and endure stifling heat.


On August 31, 1787, after weeks of discussions and no major decisions, the delegates decided to move things along and formed what they candidly called a Committee of Postponed Parts. The committee, with 10 unusually able men from 10 different states, was a kind of constitutional convention in miniature, without the long speeches that one delegate complained were “full of disputation and noisy as the wind.” Chaired by New Jersey’s David Brearly, the new group included James Madison, Roger Sherman, Gouverneur Morris, and Delaware’s John Dickinson.


After four days the committee initially decided that Congress should elect the president to a four-year term. Their work seemed done, but then John Dickinson, who had been sick and arrived late to a meeting, begged his colleagues to reconsider. America’s Commander in Chief, he said, should be “a man of the people,” not a puppet of a faction-filled legislature.


Bronx-born Gouverneur Morris agreed. (Three neighborhoods in the New York City borough, Morris Heights, Morrisania, and Morris Park, are named for his land-owning family.) Just a few weeks earlier, Morris had also wanted the people to elect the president directly, and warned, “If the legislature elects [the president], it will be the work of intrigue, of cabal, and of faction: it will be like the election of a pope by a conclave of cardinals; real merit will rarely be the title to the appointment.” Now Morris, who in spite of his peg leg (which came from jumping out of a lover’s second-story window to avoid a husband who had come home early) was universally admired for his cheerful manner, impish wit, and continued success with women, suggested softly, “Come Gentleman, let us sit down again, and converse further.”*


In response to Morris’s plea, James Madison picked up a pen and began to outline the electoral system that we still use today. Madison, who was only five-feet-five-inches tall and too frail to have served in the Revolutionary War, was unassuming and straitlaced by day, but at dinner loved to hear, and tell, funny and sometimes racy jokes and stories. At the Constitutional Convention, however, Madison commanded enormous respect because he knew more than anyone else there about British and American law, and about the lessons to be learned from the rise and fall of previous democracies in Athens, Rome, the Netherlands, and Venice. Keenly aware of how few written records there were from antiquity, Madison decided to take detailed notes of the convention’s daily sessions, which were closed both to journalists and to the public. Alone among the 55 delegates, he attended the convention nearly every hour of every day.†


Similarities to the Roman Republic


Madison, who could read Latin as well as Greek, Hebrew, and French, was clearly influenced by the Roman Republic when he created the American electoral system, because ancient Roman and modern American elections have some remarkable similarities.


During the five centuries of the Roman Republic (509–27 BCE), citizens belonged to four urban districts and up to 31 rural districts. Election Day, which usually included gladiatorial contests, typically fell in late July, but sometimes officials could postpone it for a day or two if they saw bad omens such as lightning and thunder. Men arrived in Rome from all over Italy to cast their votes in a large field nicknamed the “sheep pen” because it had 35 roped-in lanes, each of which were hundreds of yards long. For more than 350 years the Romans voted orally, but after 139 BCE they wrote the initials of the candidate they favored on wooden tablets and tossed them into baskets.


If the Roman Republic had held direct, one-man-one-vote elections, citizens in the city of Rome’s four districts would have consistently outvoted everyone from the other 31 districts farther away. Voting was therefore by district, not by individual, and each of Italy’s 35 districts had one equal vote. Even though thousands of men in Rome cast ballots while only a few citizens arrived to vote from Sicily, each district still had an equal weight, just as our states have a specified number of electoral votes no matter how big or small the voter turnout in each state might ultimately be.


Similarly, if one Roman district’s support for a leader was overwhelming while in another district the voters were closely divided, the votes of the two districts were still counted equally, just as in 2012 Barack Obama took Massachusetts’s 11 electoral votes after receiving 61% of the votes there, while Mitt Romney took Arizona’s 11 electoral votes despite winning only 53% of that state’s voters.


Another striking parallel between the Roman Republic and the United States is that a Roman candidate needed the votes of a majority of Italy’s districts to win office, just as an American candidate for president needs a majority of the nation’s 538 electoral votes (i.e., 270) to win the presidency. Within a Roman district, however, a candidate did not need a majority of the votes in the district to win; it was sufficient if he just had more votes there than anyone else. Similarly, an American presidential candidate today does not need to win a majority of a state’s popular vote to win that state’s electoral votes; it is enough if he or she simply has more votes than anyone else in the state.


The Roman system of voting greatly favored rich men who could afford to travel to Rome from distant provinces, a bias Madison was surely aware of, but the vote count itself was honest because officials swore an oath to conduct the elections fairly. In a Roman election, however, because the popular vote was irrelevant, it was never recorded.


The Electoral Compromise


On September 4, 1787, the Committee of Postponed Parts recommended that “electors” chosen by the states should select the president, with each state’s legislature free to decide for itself how their electors would be chosen. The number of electors a state would choose would be equal to the number of senators and representatives that the state had in Congress. Electoral votes were thus a compromise between the large states and small states, much like the earlier great compromise that had apportioned the House of Representatives according to population, while in the Senate the votes of the states were equal.


The electors would meet in their own state capitals, which would make a national conspiracy difficult. And the candidate who received the second-highest number of electoral votes would serve as vice president, a new office that the Founders had just created to make an unexpected presidential succession smooth. Until the 12th Amendment was ratified in 1804, each elector cast two votes for president, one of which had to be for a candidate from outside the elector’s home state. (Casting two votes per person for president seemed like a good idea in 1787, but in 1800 it led to a dangerous constitutional crisis.)


Because both the small states and the southern states opposed the direct election of a president, Madison regarded the electoral system as the best substitute. Other delegates agreed that it was an ingenious improvement over prior proposals. If, for example, Congress had elected the president, many of the Founders believed that it would have blurred the separation of powers.
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