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CHAPTER 1
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Introduction to the Dealmaking Process

Relationships play a key role in the dealmaking process in Hollywood. Not only does a good relationship ensure that a phone call will be returned or that a script will be read, but also it helps cut through difficult negotiations when a deal is ready to be made. Once a level of trust is established between the negotiating parties, each side may more readily accept the other’s bottom line.


THE PLAYERS

The major players in Hollywood routinely take part in power breakfasts, lunches, dinners, and drinks, cultivating their relationships with others in the business. Such principal players include the talent representatives (talent agents, personal managers, and entertainment attorneys), the buyers (studio executives and independent producers), and, at least indirectly, the guilds.

Talent Agents

A talent agent’s primary role is to procure employment for her talent clients (i.e., the actors, writers, directors, producers, or below-the-line crew whom she may represent) and to negotiate such clients’ employment agreements, possibly in conjunction with an entertainment attorney.

In California, talent agencies are regulated by the California Labor Code, section 1700 (also known as the California Talent Agency Act), and are required to be licensed by the State. This legislation requires that talent agencies post a surety bond of $50,000 prior to the issuance of their agency license. The regulations also require agencies to submit agents’ fingerprints and references, to maintain a trust account and accurate records, and to submit the agency’s form of talent representation agreement for approval by the Labor Commissioner. New York and several other states have similar laws relating to talent agents.

Talent agents primarily make their living by commissioning the fees earned by their clients. Customarily, an agent will receive 10 percent of the client’s gross earnings. For example, if an actor earned $60,000 for her acting services on a film, the agent would be entitled to a $6,000 fee. State legislation (mentioned above) and most guild regulations (discussed below) prohibit agents from taking a higher fee. In some cases, agencies will take a “packaging fee” in lieu of its standard 10 percent commission fee. This occurs in cases where the agency has “packaged” (or put together) a number of key elements in a film or television project (such as the writer, the director, a lead actor, or even an underlying property like a best-selling book) and sold the project as a package to a buyer. The package fee for television is typically comprised of: (i) an up-front fee equal to a percentage of the license fee paid by the broadcaster, (ii) a deferred fee paid out of net profits from the project equal to the sum paid in (i) above, and (iii) a back-end participation. Such an agency package fee may be shared by two or more agencies, if more than one agency represents “star” talent on the project and/or other key elements such as a hot underlying property. In recent years, agencies have creatively sought out alternative revenue streams. William Morris Endeavor Entertainment, for example, now represents YouTube stars and VR companies and provides marketing services to television networks and other corporate clients. CAA has been growing its successful sports-agency arm and has launched its full-service event management and marketing division, CAA Premium Experience.

Agencies representing guild members must be franchised by the relevant talent unions or guilds and must abide by the guilds’ agency regulations. In the United States, most established agencies are members of the Association of Talent Agents (ATA), a nonprofit trade union comprised of companies engaged in the talent-agency business. The ATA negotiates the agency regulation agreements with the various talent unions and guilds, including Screen Actors Guild-American Federation of Television and Radio Artists (hereafter, SAG), Actors’ Equity Association (AEA), the Writers Guild of America (WGA), and the Directors Guild of America (DGA). (The SAG/ATA agreement expired on October 20, 2000, and despite extensive negotiations was not renewed due to the inability of the parties to agree on fundamental issues. The two sides continue to work together, despite the absence of a formal agreement.) The various guild regulations not only restrict the terms of the agency representation agreements, but also give talent the right to terminate the agency agreement in the event that the agent is unable to secure any offers of employment during a set period. These guild agency regulations, along with the California Talent Agency Act and similar legislations in New York and other jurisdictions, are the foundation upon which talent agencies operate.

In Canada, while agents are not franchised by their unions—e.g., Alliance of Canadian Cinema, Television and Radio Artists (ACTRA) and Union of British Columbia Performers (UBCP)—in British Columbia agents must be licensed by the British Columbia Ministry of Labour, and regulations govern the fees and commissions such agents may take (i.e., no more than 15 percent). Many reputable Canadian agencies are also members of the Talent Agents & Managers Association of Canada (TAMAC).

Being represented by an agent provides legitimacy to the talent, and the more prestigious the agency, the better. Many production companies and studios will not accept literary materials unless they are submitted through an established agency, entertainment attorney, or producer with whom they have a business relationship. The theory is that if the project is represented by an agent, it must be of a certain standard, and hence worth the investment of time needed to evaluate the material. Policies restricting access by studio personnel to so-called unsolicited submissions can also help to shield studios from liability in claims alleging idea theft. Claims of this nature will be discussed further in Chapter 10.

There are numerous talent agencies in Los Angeles and elsewhere (most notably, New York City), some representing several different types of talent and some that focus representation on a particular niche (such as television writers or commercial actors). Moreover, some clients have more than one agent for different areas of representation. For example, an actor client may be represented by one agency for film and television and another for commercial or modelling work. The branching out of agencies, noted earlier, has formed alternative divisions that encompass such areas as sports, fashion, branded entertainment, hospitality, games, new media, film finance, and sales. Furthermore, mergers and acquisitions, such as the 2009 Endeavor/William Morris Agency merger and the 2016 William Morris Endeavor/IMG acquisition, have consolidated power in the entertainment industry. Representatives are finding that their clients are looking to them to provide more services and create more opportunities, and agencies are responding by changing their business models.

Talent Managers

Unlike agents, managers (or “personal managers,” as they are often called, so as not to be confused with business managers) are not required to be licensed or bonded by the State of California, nor must they be franchised by the guilds. In fact, anyone can, in theory, be a manager, since neither a license nor specific experience or training is required. In addition, managers are free to take as high a commission as their clients are willing to pay, since, unlike agents, they are not bound by state or guild regulations. Some shady or fly-by-night managers have been known to take up to 50 percent of their clients’ earnings. Most reputable managers, however, take a 15 percent commission fee, and some charge just 10 percent.

In recent years, the line between agent and manager has blurred substantially. Traditionally, the manager’s role was to provide day-to-day and long-term career advice for actors (and, less commonly, writers) and liaise with the client’s other representatives, while the agent’s role was to procure employment and negotiate the employment deal. Many managers, however, commonly solicit employment on their clients’ behalf and, in effect, act as unlicensed talent agents. In fact, some actors and directors, such as Clint Eastwood, Leo DiCaprio, and Sharon Stone have, reportedly, dropped their agents to work solely with their personal managers and entertainment attorneys. This trend has triggered significant controversy, as many agents are concerned that managers are encroaching upon their territory and threatening to make their role obsolete. The birth of Mike Ovitz’s Artist Management Group (AMG) in 1999 added fuel to the fire, particularly after some talent agents as well as talent clients left Ovitz’s former agency (which he cofounded) and then nemesis, Creative Artists Agency, for AMG (which is now defunct). As a result, there are frequent pending proposals in the California legislature (and much lobbying on both the agent and manager side) to regulate personal managers and impose the same restrictions upon managers that agents face.

Personal managers are not legally permitted to deal with the solicitation and procurement of their clients’ employment, unless they become licensed “talent agents” pursuant to California, New York, and other jurisdictions’ talent agency legislation (although the legislation doesn’t prevent managers from counseling and advising artists). In fact, until 1982, the California talent agency regulations subjected persons acting as unlicensed talent agents to criminal liability. Under the current law, the California Labor Commission has the power to declare management contracts void and to possibly order restitution of commissions earned under such contract if the artist can demonstrate that the manager acted as an unlicensed talent agent. Thus, unlicensed agents still stand the very real risk of having their management contracts declared illegal and unenforceable and losing all of their commissions. This is true even if the talent agent services were only incidental to other services—such as directing and advising clients—provided as a manager. However, the labor code does permit managers to negotiate employment agreements on behalf of clients if done “in conjunction with, and at the request of, a licensed talent agent.”

Though talent managers are not subject to state regulation, the Talent Managers Association (TMA) has created a Code of Ethics that its members are expected to uphold. Pursuant to such Code, managers’ commissions should not exceed 15 percent of the client’s gross income from the entertainment industry (excluding music and modeling, where commissions cannot exceed 20 percent). The Code also provides that the duration of the Personal Talent Management Contract shall not exceed three years (except in the music industry, where it shall not exceed five years). While the Code does not specify that managers will not engage in the procurement of employment, it does state that “a personal manager is engaged in the occupation of advising and counseling talent and personalities in the entertainment industry.” Notably, talent managers, unlike agents, are allowed to produce, often attached as nonwriting executive producers to their clients’ projects, and entitled to (sometimes hefty) executive producer fees and credits. For example, Erwin Stoff, a manager at 3 Arts Entertainment who represented Keanu Reeves for over 30 years, is credited as an executive producer on The Matrix. Similarly, Dave Becky (Kevin Hart’s manager) is accorded an executive producer credit on the series Making It and Kevin Hart’s Guide to Black History.

Entertainment Attorneys

The final member of the representation team (aside from the publicist, which certain higher-level talent retain) is the entertainment attorney. While not all talent engage lawyers to represent them, those involved in high-level deals are wise to do so. Entertainment attorneys may charge an hourly rate or, more commonly, at least in California and New York, take a percentage fee (customarily 5 percent) of their clients’ gross earnings. While an entertainment attorney may assist a client in obtaining representation, meeting key executives, and even procuring employment, her primary role is to protect the client with respect to the legal aspects of the deal, which agents may fail or be unequipped to address. Often, entertainment attorneys negotiate a client’s deal in conjunction with the client’s other representatives.

Entertainment attorneys are also hired by the studios and, more commonly, by independent producers who don’t have in-house business affairs departments (or whose business affairs departments are too busy) to prepare and negotiate development, production, distribution, and financing contracts for them. This can raise conflict-of-interest concerns if a law firm represents both the talent client and the production company, which is not all that uncommon in Hollywood. In many cases, all sides are willing to waive these conflicts of interest to finalize the deal. If you are looking for a powerful entertainment lawyer, the Hollywood Reporter traditionally releases an annual list of “Power Lawyers,” naming its selection of Hollywood’s top 100 attorneys in the biz.

Creative Executives

Creative executives at the studios dictate which projects will be developed, when such projects will be abandoned, and whether any such projects will proceed to production. Much of a creative executive’s time (particularly at the more junior levels) is spent reading scripts, treatments, and other underlying materials such as books and articles. They also spend much of their week meeting with writers and producers who pitch their ideas to the studio executive. If a creative executive is passionate about a particular project, she will sometimes be able to persuade her superiors to commit some amount of money to further develop the project, such as by hiring a writer to write an outline, bible, or screenplay or by hiring producers (who will be paid the bulk of their fees only if the project is eventually produced).

Junior-level creative executives track the progress of the hundreds of film and television projects struggling their way through the development process at studios and production companies all over town—not only projects being developed at their own studios. If a writer or director falls out of some project and, therefore, becomes suddenly available, or if an option lapses or a project is put into turnaround, these creative executives hope to be among the first to know and report such information to their superiors.

In addition to selecting projects suitable for development, studio creative executives (subject to the final authority of the studio or network chief) will collectively decide which projects to move forward to the production stage. From the perspective of the studio negotiators, or business affairs execs (as described below), the creative executives initiate the projects. Once they determine whom they would like to employ on a particular project, the business affairs executives will become involved and negotiate the terms of such employment.

Business Affairs Executives

Most studios and production companies employ several “business affairs” personnel to negotiate talent, production, and distribution agreements on their behalf. The majority of business affairs negotiators are attorneys because a legal background is generally considered useful when structuring deals. However, a law degree is not crucial, and several respected business affairs executives have never attended law school.

Business affairs executives essentially play the role of middleman, negotiating agreements on behalf of their studio’s creative executives, who actually make the hiring decisions. The business affairs executive’s job begins with an instruction from the applicable creative executive, requesting that the business affairs exec negotiate the terms of employment of a particular director, writer, actor, or other individual and/or negotiate the acquisition or option of a particular piece of intellectual property (such as a book or spec script). Basically, the creative executive makes creative decisions (takes pitches, reads scripts, decides which director or actress is best suited to a particular project, etc.). The common thinking in the entertainment industry is that since creative executives tend to become quite passionate about their projects, they would not be best suited to negotiate the financial terms of production agreements. There is some element of truth in the foregoing, as a creative executive will generally be rewarded for overseeing hits. It is, therefore, in the creative exec’s best interest to secure the most desirable talent in connection with any given project, regardless of cost. Consequently, studios felt it necessary to separate out the negotiation function and entrust such duties to a discrete level of executives, whose job was to be fiscally responsible.

Very often, the business affairs executive will first call the creative executive and attempt to ascertain the background of this hire or acquisition, the nature of the project, and any other relevant information (e.g., whether it is a competitive situation). Customarily, the next step will be for the business affairs executive to contact the representative (i.e., agent, attorney, or manager) of the potential hire and ask for some applicable quotes (i.e., what this person has been paid for similar services in the recent past). At times, the talent may not have applicable quotes, due to not having rendered similar services in the recent past. To the extent that there are applicable quotes, the agent (or other talent representative) will generally provide the information to the studio executives. However, both New York and California recently passed legislation prohibiting an employer from asking a prospective employee about prior pay and benefits. These new laws are apparently intended to address pay discrimination on the basis that relying on prior earnings perpetuates the pay gap. Of course, anything disclosed voluntarily can be considered. It’s too early to tell how this new law will affect the long-standing quote process and future salaries of talent.

As part of the traditional “quote process,” the business affairs executive is provided with the relevant payment history of the talent representative’s client; the executive will usually try to confirm those figures with the applicable studio employers. This is not necessarily because the business affairs executive does not trust the agent (although this is sometimes the case), but the agent may possess incorrect information, there may be extenuating circumstances, or the agent may have made an innocent mistake. In any event, the business affairs executive needs to practice the corporate technique of CYA (cover your ass) and will not want to be faulted for not confirming an erroneous quote. As a result of recent employment legislation in New York and California, however, studios are already refraining from confirming quotes.

In any event, studios are, in most instances, expected to make the first offer. Thus, the business affairs person will, after researching a bit, checking the budget, discussing the particulars with the creative executive, etc., call the talent’s representative—again, usually the agent, but potentially the manager or attorney—and make an offer, setting forth terms of compensation, exclusivity, and credit, as well as any unique issues that may arise in any particular negotiation.

Once the business affairs executive and talent representative believe that they have reached a principal agreement on all material terms, the executive will typically draft either an internal memo to the legal department (assuming the studio has a separate legal department rather than a combined Business and Legal Affairs Department) setting forth such principal deal points or a confirming letter to the agent, with a copy to the legal department.

At this point, the studio attorney will plug such terms into a first-draft contract and send it off to the talent’s attorney (if the talent is represented by legal counsel) or to the talent representative who negotiated the deal.

Most of the major and midsized talent agencies employ in-house attorneys, who are similarly referred to as business affairs executives. While such talent-agency executives sometimes negotiate entire deals opposite their studio counterparts, they more commonly provide advice to the talent agents and assist such agents in structuring and negotiating the deals. In addition, these agency-employed attorneys frequently review and comment on long-form contracts generated by the studio’s in-house legal department (discussed below), providing many of the same services typically rendered by talent attorneys (particularly when the agency’s client has not independently retained an attorney).

In-House Legal Department

As mentioned, some studios separate their business affairs department from their legal department. However, even when such departments are combined, their functions are often distinct. Business affairs negotiates the deals, most often opposite talent agents (as opposed to other attorneys), while in-house attorneys draft and negotiate the contractual language, opposite the talent attorneys or talent agency’s business affairs team. In some combined departments, the same lawyer may negotiate the deal as well as paper it.

The in-house attorneys at the studios generally get involved in the deal after the business affairs executive has already negotiated the material terms of an agreement with a talent representative. In some cases, an agreement will not be reduced to written form until the in-house lawyer drafts a contract; the parties take the position that an agreement already exists, albeit an oral one. Most times, however, an abbreviated deal memo or email summary will have been exchanged, outlining the principal terms of the agreement in written form. Notwithstanding the foregoing, frequently many issues are not addressed prior to the contract stage. Often, these include modifications (potentially significant ones) to the net profits or the MAGR (modified adjusted gross) definition, which is commonly attached as an exhibit to many talent agreements. Although the business affairs executive will have negotiated the percentage of the profits to be granted to the talent, the attorneys (on both sides) will often spend considerable time negotiating the finer points of the definition.

The primary function of the studio attorney is to draft and negotiate contractual provisions based on the deal concluded by the business affairs executive. A deal memo setting forth the closed deal terms (such as those included as samples in Chapter 10) can be relatively brief—as short as two or three paragraphs. The contract based on such deal memo, however, may be thirty to forty pages long, mainly due to the “customary” or “standard” terms and conditions necessary to flesh out most talent deals. For example, the in-house attorney will generally draft provisions relating to representations and warranties, indemnities, results and proceeds language, insurance, events of default or disability, or force majeure, as well as supply a detailed net profits or MAGR definition, if applicable.

In addition to drafting such “long-form” contracts and modifying the contract language in response to comments generated by the talent lawyers, many studio attorneys also handle a variety of other day-to-day legal issues such as clearances (e.g., whether a particular production has the legal right to use copyrighted logos, artwork, music, or other material).

The Guilds

The main guilds, or talent unions, in Hollywood and New York are the following:


• actors—SAG-AFTRA (SAG), representing film and television performers and Actors’ Equity Association, representing theater and stage actors.

• For writers—Writer’s Guild of America (WGA)

• For directors—Directors Guild of America (DGA)

• For below-the-line talent—International Alliance of Theatrical Stage Employees, Moving Picture Technicians, Artists and Allied Crafts (IATSE)



While there is an organization called the Producers Guild of America (PGA), it is not a union, but merely a trade organization. Through independent negotiations, the PGA has secured agreements with the television and motion-picture academies to determine Academy Award eligibility.

The PGA also assists qualifying members in accessing benefits under the Motion Picture Industry Pension and Health Plan—trust funds established by collective bargaining agreements and primarily supported by industry employers. Additionally, while not yet established, one of the fundamental goals of the group is to provide insurance and retirement plans to all of its members.

As you have likely noticed, US studios are frequently shooting in Canada, usually to take advantage of the currently weaker Canadian dollar and various tax incentives.

The main guilds, or talent unions, in Canada are the following:


• For actors—Alliance of Canadian Cinema, Television and Radio Artists (ACTRA) and Union of British Columbia Performers (UBCP), a separate subunit of ACTRA for British Columbia only

• For writers—Writers Guild of Canada (WGC)

• For directors—Directors Guild of Canada (DGC)

• For below-the-line talent—IATSE and National Association of Broadcast Employees and Technicians (NABET)



Union Membership

Union membership offers talent the protections stipulated in each guild agreement, including minimum fee requirements, regulated working conditions, as well as the support of the guild in enforcing compliance with its rules. As mentioned earlier, these guilds also protect talent vis-à-vis their own representatives (i.e., the talent agents). Each guild has specific membership requirements, ranging from merely paying a registration fee to gaining a certain amount of practical experience. Set forth below are basic membership requirements for the three major Hollywood unions and the three main Canadian guilds.

United States

SAG-AFTRA. A performer is eligible to join SAG if she renders services as a principal performer in a film, television program, or commercial for a signatory company or if she renders a minimum of three days of “extra” work on a SAG signatory production. Alternatively, a performer can join SAG if he has been a member in good standing of a sister union (such as Actors’ Equity or ACTRA) for at least one year, has worked at least once as a principal performer in that union’s jurisdiction, and is current with dues. In addition, there is a small initiation and annual fee. SAG members are not permitted to work for nonguild companies (discussed immediately below), except in limited circumstances, and are subject to disciplinary action (and possibly termination) for doing so. For more specifics and up-to-date information, call the SAG membership department at (323) 549-6769 or visit SAG.org.

Writers Guild of America. In order to become a member of the WGA, a writer must accumulate an aggregate of twenty-four units of credit (within the three years preceding his or her application), which are obtained by entering into agreements with signatory companies to perform services or to sell literary work. Different types of work are allocated different numbers of credit units. Each of the following works constitutes twenty-four units:


• A screenplay for a feature-length film, television program, or radio play ninety minutes or longer in duration

• A bible (a long-term story projection for a television series) for a prime-time miniseries or television serial of four hours or longer

• A bible for a specified term, or an existing non-prime-time serial appearing five times per week



In addition, there is an initiation fee (currently about $3,000).

For more specifics on membership or other guild information, writers should contact the WGA’s membership department at (323) 782-4532 or visit WGA.org.

Directors Guild of America. The DGA represents film and television directors, unit production managers, first assistant directors, second assistant directors, coordinators and associate directors, stage managers, and production associates. To join the DGA in any capacity, one must first obtain employment with a company that has signed a collective bargaining agreement with the DGA, such as any of the major studios and networks (e.g., Disney, Paramount, Universal, Sony, 20th Century Fox, CW, NBC, ABC, CBS). For further information, please call the DGA at (310) 289-2000 or visit DGA.org.

Canada

ACTRA. Performers who hold at least one qualifying work permit are eligible to become an apprentice member; such membership includes work permits for principal, acting, and stunt roles but excludes work permits issued for background performing. Furthermore, a new actor can graduate and become an apprentice member within 60 days of receiving a degree or diploma in acting from an eligible postsecondary institution. Alternatively, a performer is eligible to join ACTRA if he or she is already a full member in good standing of a sister organization, such as Canadian Actors’ Equity Association (Equity) or SAG-AFTRA, and is a Canadian citizen or permanent resident. There is a C$75 initiation fee plus an annual fee of C$75 payable upon becoming an apprentice member. An apprentice member needs two more qualifying credits (a total of three) to become a full member. There is no time limit between joining the apprentice program and becoming a full member so long as the member maintains apprentice membership and pays annual fees. To become a full member, the initiation fee is C$1,600 plus C$195 for basic annual membership dues. For more information, call the ACTRA membership department at (877) 913-2278 or email membership@actratoronto.com. For UBCP (the British Columbia area) information, call (604) 689-0727 or email info@ubcp.com.

Writers Guild of Canada. A writer is qualified to become a member of the WGC if he or she has one writing contract, under the WGA jurisdiction, that has been signed in the past two years with a producer who is signatory to one of the WGC agreements. Membership fees are about C$500 with an initiation fee of C$350 and annual basic dues of C$150. For current members in good standing with the Writers Guild of America, SARTEC (Society of Authors of Radio, Television and Cinema), or one of the other guilds affiliated with the IAWG (International Affiliation of Writers Guilds), the initiation fee is waived when joining the WGC for the first time. Further information can be found by calling WGC at (800) 567-9974 or by email at info@wgc.ca.

Directors Guild of Canada. To be eligible to join the DGC, one must have accumulated a minimum of 150 days on at least three productions (either theatrically released or broadcast) in a category the DGC represents. Further, one must complete the mandatory requirements needed by the District Council resided in, and one must be a Canadian citizen or permanent resident. For further information, please call the DGC at (888) 972-0098 or by email at info@dgcontario.ca.


Guild Signatories

Similar to agents needing to be franchised by the pertinent guild(s) to represent certain guild members, producers or studios wishing to employ guild members on their productions must become guild signatories. As such, they are required to pay employees no less than the guild minimum fees (set out in the applicable guild agreement) and to meet other guild requirements, including remitting pension, health, and welfare payments to the applicable guild on behalf of the talent. The major studios are all signatories to the key guilds. The Alliance of Motion Picture and Television Producers (AMPTP), on behalf of motion picture and television studios and producers (like the ATA on behalf of its agent members), negotiates with each guild. In 2017, two such negotiations (the WGA Agreement and the SAG Agreement) took place. These agreements generally provide for three-year terms, with mandatory minimum compensation increasing annually by approximately 3 to 4 percent. Similarly, in Canada, the Canadian Media Producers Association (CMPA) acts on behalf of its producer members.


STUDIO VS. INDEPENDENT PRODUCERS

There are important differences in dealmaking with an independent producer versus dealing with a major or minimajor studio. Of course, on the film side, the independent film producer is known to make “art films,” while studios are notorious for producing big-budget blockbusters. In addition to that traditional distinction, independent producers are often more flexible in dealmaking than studios, since they are usually working within much smaller budgets. As a result, they are likely paying talent salaries below their market rate and thus are often more willing to grant greater back-end participations and other perks to talent they are trying to engage. Studios, on the other hand, have very rigid negotiation parameters set by the studio heads and business affairs, and the studio negotiators will often refuse to “break precedent.” On the other hand, when dealing with a studio, one is relatively certain she will get paid for her services. Such is not always the case when dealing with independent producers, some of whom may be difficult to track down after a production has wrapped. In addition, indie film productions may fall outside of the guilds’ jurisdictions, while most studio films are guild-regulated. On the television side, an independent producer often brings a television project to a studio to jointly develop, package, and then pitch to a network or other platform, though some may pitch directly to the network or other platform.


THE ART OF NEGOTIATION: TIPS FROM INDUSTRY PLAYERS

Every dealmaker develops his or her own unique style of negotiating. Set forth below are some valuable negotiating tips and insight into the deal-making process from a variety of experienced industry professionals.


Jamie Afifi, Partner, Ziffren Brittenham, LLP

The “art of negotiation” involves many important skills—some well articulated in books (like this one!) and others learned only through mentorship and experience. However, being a successful negotiator (particularly in the entertainment business) requires more than strong negotiation skills.

Each negotiator makes a crucial decision, whether consciously or not, regarding his or her manner and style during negotiations. Although many settle into a style without much reflection, I strongly recommend that you make a thoughtful and deliberate choice. How you handle yourself under pressure will impact your career at every level—from your success in resolving problems that inevitably arise after a deal has closed, to the types and quality of clients referred to you by your peers in the industry. If you lie, bully, or abuse your leverage, you may survive (and even achieve real financial success), but you will hit a career ceiling and never make it into the rooms with the real decision-makers of our business.

To home in on your style, seek out mentorship with seasoned negotiators. Pay attention to their demeanor and how they open a negotiation (and when they choose to conclude), and look for techniques used to alleviate (or sometimes increase) the tension in the room. Take away the good stuff, and discard the bad. I have been lucky enough to witness many extraordinary negotiators in action—the best in our business—and their styles are dramatically different from one another. There is no “best” negotiating style (but there are many bad ones). Find a style that is both authentic to you and consistent with your values. Nothing is more transparent (and ineffective) than someone who is “acting the part.” Even worse, nothing is more demoralizing than the realization you prevailed in a negotiation but compromised your integrity in the process.

[image: images]

Norman Aladjem, Founder and President, Mainstay Entertainment

Let the other person think he’s gotten the best of you in a negotiation, especially if he hasn’t. Everyone wants to feel like a winner, or at least that he was a worthy opponent in a hard-fought battle. In an industry where the same people negotiate against one another over and over, it’s important that your adversary’s dignity always be left intact. Resist the impulse to celebrate that you got the best of a deal. Whether I’ve just closed a deal for $100 or $10 million, I always end a negotiation by saying something like, “Well, you got the best of me this time; hopefully, I’ll get you the next time.” It’s good sportsmanship and, more important, will make it less likely that the next time your adversary will be gunning for you.

[image: images]

David Brownstein, Former Agent for James Gandolfini and Currently Partner, Art/Work Entertainment

The key to a successful negotiation is the willingness to pass on the deal—early and often!

[image: images]

Marti Blumenthal, Former Agent of John Grisham and Owner and Talent Manager, Ampersand Management Group

What determines a successful negotiation is a solid understanding of what your client’s bottom line is and, as important, a complete understanding of what your opponent’s bottom line is.
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Stephen J. Cannell, the Late Best-selling Author and Producer (The A-Team, The Rockford Files, 21 Jump Street, etc.)

A deal works best when it’s fair for both parties. The worst thing you can have is an uneven deal, because you end up arguing about the deal for the rest of the time you’re involved.
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Stephen M. Kravit, Executive Vice President, Business Affairs, the Gersh Agency

In short, clients are widgets—so know the processes involved. Follow the money (money out, money in), and know your leverage. You, as a negotiator, must know the product and the processes of manufacture and distribution/exploitation. How is the product made, how is it distributed, how is it otherwise exploited? How does your client fit into each process? What are the cost elements of each process? What are the various income streams for the product? How critical to each process is your client? When you know these elements, you will know how to advise your client and how to make the best deal for your client.
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David Fox, Partner at Myman, Greenspan, Fox, Rosenberg, Mobasser, Younger & Light

Listen! It is critically important to understand the other side’s point of view, even if you don’t agree with it. It is also remarkable how much you can learn about the other side’s strategy and what they view as the strengths, weaknesses, and vulnerabilities of their position if you just pay attention.
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Jeffrey Freedman, General Counsel, Creative Artists Agency

Every negotiation is a game of chess. A skillful negotiator will plan every offer/counteroffer, calculating how his opponent will react in each round. You should know before you begin what outcome you want to achieve. Furthermore, never negotiate against yourself. An old negotiator’s trick is to give the opponent a speech about how their proposal was outrageous, insulting, embarrassing, etc., and get him to come back with another offer, without ever making a counteroffer. Sometimes this ploy works, but it will almost never work against an experienced dealmaker.
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Andrew Gumpert, COO, Paramount Pictures Home Media

My favorite book on negotiating is called Getting to Yes by Roger Fisher and William Ury. Their main premise, and it is what I try to do in my negotiations (although, admittedly, not always successfully) is to avoid becoming fixated on a particular position in a negotiation. The positions we take often directly conflict with each party’s underlying subjective point of view on an issue, which in turn forms the foundation for our respective articulated positions. Instead of a so-called position-based approach to negotiating (e.g., I want to pay $100 for something when the counterparty wants $500), what we should strive for is to determine the real interests that are the foundation for the positions adopted by each party to a negotiation. These fundamental underlying interests can be very enlightening. The question we usually ask in a negotiation is “what do you want?” when the more important question to ask is “why do you want this?” There is a purpose behind every position, and without knowing the purpose or reason behind it, it becomes very difficult to identify the core problem that actually needs to be addressed.
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David J. Matlof, Esq., Partner, Hirsch Wallerstein Hayum Matlof + Fishman LLP

Preparation is an important key to any negotiation. Since studios negotiate based on precedent, it’s critical to know how far they have gone on prior deals and what they will refuse to do categorically. For example, business affairs executives will often say simply, “We don’t do that” or “We never . . .” Since these blanket statements are often false, it can prove very helpful to be able to refute them. It’s equally important to know what not to request. If there is absolutely no way the studio will agree to a particular “ask,” it only weakens your other positions.
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Joel McKuin, Esq., Partner, McKuin Frankel Whitehead, LLP

Your power in a negotiation on behalf of a client comes from three places: the leverage you have by virtue of your client’s desirability in the marketplace; your client’s willingness to “blow a deal” that is not right, thereby testing the studio when it says it “can’t do any better”; and your own credibility and skill as a negotiator in achieving the desired result. You sometimes can make a better deal for a smaller client with chutzpah than you can for a more established client who is afraid of walking away, and in all cases, the negotiator’s reputation and quality of his or her relationships come to bear on the process.
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Howard Meyers, Executive Vice President, Business Affairs, Focus Features

Relationships are key in the entertainment industry, including the legal and business affairs world where we often negotiate repeatedly with the same dealmakers. Get to know the people you negotiate with. Ask them to lunch. When you have relationships with the individuals you’re negotiating with and there is trust and mutual respect, you can often cut through a lot of the game-playing and posturing and quickly get to a deal that is fair and makes sense for both parties. A side benefit for those of us who negotiate deals all day long is that your job will be a lot more pleasant and enjoyable.
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Dennis Nollette, Former Executive Vice President, Legal Affairs, Sony Pictures

In negotiating talent agreements, in-house lawyers at studios often find themselves fighting lonely battles. On one hand are studio executives chiefly interested in making their films and sometimes thinking of studio precedent and the legal department’s concerns as an obstacle. On the other hand are the agents and lawyers representing talent, and their concern, of course, is only getting the best deal for their clients. It’s like walking a tightrope sometimes, but in-house studio lawyers simply have to try to take a longer view, remembering that they represent an institution worth protecting, which may survive far longer than the careers of anyone involved in any negotiation.
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Rick Olshansky, Cohead of AMC Studios; Executive Vice President, Business Affairs, AMC Networks

In the television industry, one deals with a relatively small group of people over and over again. A handful of major agencies and a bit larger handful of attorneys handle the bulk of the television business. It is therefore critical to maintain a good working relationship with those with whom you negotiate. For me, it boils down to three basic principles: know the marketplace, don’t embarrass the other side, and don’t feel you need to grab the last nickel off the table.
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Amy Paquette, Senior Counsel, Business & Legal Affairs, Original Film at Netflix

It’s important to remember that everyone in a negotiation is working toward a common goal—getting the deal done. Treat people with respect, and don’t let your emotions get the best of you—each deal is one of many that you’ll likely work on with that person, as it’s a small industry. If you’re dealing with someone on the other side who has become emotional, sit back and let him or her blow off steam. If you don’t react in kind, the person will realize the approach isn’t having the impact hoped for, and, nine times out of ten (there are always outliers), people will ultimately get back to a reasonable dialogue. It also helps to take time to get to know the people you’re negotiating with—go out for coffee or lunch. Once you spend time with someone in person, you’ll be more than just a voice on the phone, and hopefully you’ll develop a relationship, allowing you to cut through the back-and-forth and close deals with fewer obstacles. Finally, a negotiation is a give-and-take, and people need to feel they achieved something for their client or company. Try to ensure people leave each negotiation feeling that way.
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Brett Paul, Copresident, Warner Horizon Scripted Television

One of the unique aspects of being a negotiator involved in the network prime-time television business is that you frequently face the same representatives over and over in your negotiations. The development and production dollars being put to work at the hands of a fairly small group of institutions and individuals is quite extraordinary. In that environment, I think that it is particularly important to make deals that fairly represent all of the relevant market conditions and variables. Overleveraging a particular situation will undoubtedly come back at you in ways that may be unforeseeable at the time. The challenge for negotiators in making deals is to remain fully informed of the changes in the market conditions and evolutions in the business, so that the “fairness” of each situation can be appropriately evaluated.
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Greg Slewett, Partner, Bloom Hergott Diemer Rosenthal LaViolette Feldman Schenkman & Goodman, LLP

Leverage is power. It might not always seem like it, but you have leverage in almost every negotiation, somewhere. You just have to gather as much information as possible, think creatively about where your leverage lies, and then use it without isolating your adversary or overplaying your hand. Is she the only actor testing for this role? Is that studio pushing generally to develop projects like the one your client just wrote? Identifying and capitalizing on your leverage are the keys to success in any negotiation.
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Debbie Stasson, CEO, Media Strategies International

As a negotiator, I would advise the following:


• Check your ego at the door. The deal is never about you, but about your client.

• Don’t become emotional. Remember, it’s only entertainment.

• Always seek clarity about the best course for your clients and their individual needs.

• Gather as much information as possible—you never want to be surprised by relevant information.

• Anticipate where the right place is for the deal to close, as well as your client’s parameters.

• Trust your intuition.
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Nicole Ungerman, Former Senior Vice President, Business and Legal Affairs, United Paramount Network (UPN)

My first tip would be—stay out of the business. . . . But if you’re still keen on working in Hollywood, my suggestion is that you do so with integrity. Be someone who’s known for being true to her word; it’s the only thing that’s completely within your control and that you can take with you wherever you go. It makes dealmaking more enjoyable—and looking in the mirror, too.
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Amy Weiss, Talent Manager and Executive Vice President, Business and Legal Affairs, Brillstein Entertainment Partners

As a negotiator, my biggest tip is to keep your adversary, as well as your colleagues, informed of the progress (or lack thereof) of every deal. People would rather have you call and tell them that you have no information than not to hear from you at all. That way, they are confident you are working on closing the deal, as opposed to thinking the deal may have slipped through the cracks.





CHAPTER 2
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The New Landscape


THE CHANGING LANDSCAPE

Over the last fifteen years, since this book was first published, the landscape of the entertainment industry has changed dramatically. As you’ve likely noticed, original scripted television has been increasingly subjugated by unscripted and reality television programming, and shows like American Idol, The Amazing Race, Survivor, Project Runway, Top Chef, The Voice, and America’s Got Talent take up prime-time slots once reserved for scripted shows. There has also been a growing number of speciality channels focusing on niche unscripted content, such as Discovery, National Geographic, Bravo, TLC, and HGTV. On the scripted side, once-over-looked cable television networks such as USA, F/X, and AMC, along with premium cable networks like Showtime and HBO, have attracted a loyal fanbase as well as critical acclaim and status, and such scripted programs as Mr. Robot, Fargo, Breaking Bad, Homeland, and Game of Thrones have taken away attention from the broadcast networks at the various award shows. In recent years, premium SVOD platforms such as Amazon, Netflix, and Hulu have been “stealing the show” from everyone with award winners such as The Handmaid’s Tale, Transparent, House of Cards, and The Crown. These premium streaming companies have been pouring cash into creating new, original, high-end content that some say is driving up the prices in the marketplace for both rights and talent. In fact, it was recently announced that Amazon is turning the popular film and novel series The Lord of the Rings into a television series after reportedly paying an estimated $250 million for the rights. At the same time, millennials are cutting the cord and getting their content primarily from streaming services on the internet (e.g., Netflix), including short-form content from platforms such as YouTube and Twitch. Scripted shows are no longer being watched when initially aired, as consumers (both millennials and Gen Xers) prefer to watch when they want to, i.e., on demand. Apple, Google, YouTube Red, and even Facebook are also actively investing in the creating of original content.

Meanwhile, as ad dollars once targeted for networks are being directed to a range of other media such as internet, mobile, and cable in an attempt to try to catch the younger generation, networks look to secure more rights so they can exploit these newer platforms. It has become evident that these targeted viewers are spending less time watching TV or going to movie theaters and more time on the internet (largely on social networking sites like Facebook, Instagram, and YouTube), texting on their cell phones and PDAs, and playing video games on their PCs (using apps such as Steam), Wiis, Nintendo DSes, PlayStations, or Xboxes. Those watching TV are increasingly using TiVo or other DVR technology to skip over commercials. As a result, TV studios and networks are seeking alternative ways to generate revenue, such as product placement and commercial tie-in deals, and talent agencies are hiring agents who specialize in these deals. Social media stars are becoming “celebrities,” such as Logan and Jake Paul and YouTubers like PewDiePie and IISuperwomanII. As the Walt Disney Co. well knows, licensing and merchandising can generate huge profits for successful properties. In fact, Netflix has now started selling Stranger Things merchandise, including branded versions of Monopoly and Clue board games, mugs, T-shirts, and even Christmas sweaters. For subscriber-based services like Netflix, these new sources of revenue can help alleviate any concerns about subscriber revenue growth (or decline) and can also drive profits for creators and talent who are concerned about seeing a back end.

Strained union relations with the studios have further exacerbated the situation. In late 2007, the Writers Guild of America went on a one-hundred-day strike with issues such as DVD residuals, union jurisdiction over animation and reality programming, and compensation for new media at the forefront. With the writers on strike, the allure of reality television, often considered unscripted, and traditionally nonunion productions intensified. A possible SAG strike was a looming threat throughout late 2008 as SAG members grappled with many of these same issues.

Like advertisers, studios are also now promoting their product (e.g., their film and television productions) with a major focus on digital marketing campaigns (including creating companion webisodes, mobisodes, games, or apps) rather than just traditional print, TV, and radio ads. In addition, studios and producers are now making original content (both short form and long form) intended for initial exploitation via the internet or mobile platforms. This raises many new issues for dealmakers, including what rights to ask for in their agreements and how these rights will be compensated. Other changes in landscape include the rapid growth of branding and merchandising. Brands built around young stars such as Miley Cyrus and the Jonas Brothers have become a successful model for studios like Disney that everyone wants to replicate. These all-encompassing deals provide greater exposure and permeation into both new mediums and new demographics. Additionally, packaging a celebrity personality in such a way creates strong brand recognition, which further increases notoriety and sales. Celebrity product lines have become the norm, as everyone from Jessica Simpson to Gwyneth Paltrow to Sarah Jessica Parker to Drake, Kanye West, Kylie Jenner, and Oprah Winfrey has a clothing line and/or another product to offer. Such deals, of course, also spark a variety of new issues for negotiators.

Also of note is the migration of film talent (including top writers, hot directors and star actors) to television and digital media as well as alternative media like VR (Virtual Reality). Whereas the small screen was once dismissed in preference to the big screen, actors such as Reese Witherspoon and Amy Adams, film directors such as Jean-Marc Vallée, Martin Scorsese, and David Fincher, and screenwriters like John Ridley are now flocking to television following the success of such series as True Detective, Homeland, and House of Cards.

Gender pay equality has also become a hot topic in Hollywood. Notably, Emmy Rossum on the series Shameless and Robin Wright on House of Cards both publicly fought for equal pay with their male costars. Several other high-profile actresses such as Emma Stone and Jennifer Lawrence have also been very vocal on the issue. Both New York and California have toughened their equal-pay legislation requiring equal pay for men and women doing the same work.


OBSERVATIONS AND INSIGHT FROM INDUSTRY PLAYERS

Industry players are feeling the changes. The following quotes were provided by top dealmakers in different areas of the business—reality, film, digital, and television—when asked to address recent trends and the ways in which dealmaking has adapted in recent years or will be forced to adapt going forward.


Jonathan Anschell, Executive Vice President, Deputy General Counsel, and Corporate Secretary, CBS Corporation

The business and legal landscape impacting dealmaking has changed dramatically in recent years. Only a few years ago, online services dedicated to the streaming of content were relatively new arrivals; today, widespread exploitation on these platforms is a foregone conclusion at the inception of projects and figures prominently in the strategies of both sides to a transaction. As a result, provisions governing such previously settled areas as talent exclusivity and distribution windowing have come into flux. All of these developments suggest that the old forms and templates may not be the best fit for today’s transactions, which call for some new negotiating, drafting, and thinking.
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Karl R. Austen, Founding Partner, Jackoway Tyerman Wertheimer Austen Mandelbaum Morris & Klein

(Karl represents many actors, writers, and directors in film and television. His clients include: Seth MacFarlane, Simon Kinberg, Eddie Redmayne, Jude Law, Jonah Hill, Kristen Wiig, Judi Dench, Kit Harington, the Russo brothers, Matt Reeves, and Jill Soloway.)

Premium SVOD platforms like Amazon Studios have to confront a changing deal-making environment as they ramp up their involvement in the original television-programming business. With the success of their initial original series, Bosch, and then Transparent, Amazon realized that they needed to devise a formula to calculate participants’ back end on such shows and also their future original series. In the past, Amazon’s back end was essentially meaningless. More specifically, while Amazon provided a back end to its participants, they had no intention of licensing the content to a third party (e.g., an off-network sale) due to their subscription business model, and as a result, participants could expect nothing on the shows by way of a profit participation unless Amazon was prepared to pay advances against such illusory back end. In an effort to address this issue in light of the increasingly competitive business of original programming, commencing in early 2017, Amazon came up with a new method of calculating back end which they referred to as “Amazon Service MAGR payment.” Such profit structure takes into account a number of factors, such as the participant’s level of stature and whether the particular show is a half hour or an hour, and then assigns a profit value on a per-point basis for every season that the show is picked up, commencing in the third season of the show. In this manner, Amazon now actually pays its participants a real, meaningful back end based on their stature and on a rational success rate for their original shows, not due to a particular metric of ratings, ad share, or click-throughs.
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Allison H. Binder, Partner, Stone, Genow, Smelkinson, Binder & Christopher, LLP

There are new challenges in dealmaking in the digital world due to the exponential growth of content producers whose business models promise online distribution with significantly lower budgets than Netflix, Amazon, Hulu, Apple, and Facebook. Despite the lower budgets, these deals still require talent to grant content producers full rights allowing for the exploitation of their material at any budget level, across all media platforms (e.g., theatrical, SVOD, home video, television) without any increases in fixed compensation or contingent compensation associated with such exploitation, such as set-up bonuses, credit bonuses, production bonuses and box office bonuses (for theatrical projects), series sales bonuses, episodic creator royalties (for television), and meaningfully defined profit participation for both, unless those increases are specifically negotiated in the contract.

One particular challenge for new media projects, unlike for traditional film and television, is the lack of certain guild-mandated “gross up” payment protections for writers. For example, if a project with a lower budget was initially intended for distribution via FVOD (free video on demand), but such budget was subsequently increased for release via SVOD, the compensation due to the writer would not be automatically increased to meet a higher minimum guild-mandated threshold. As such, to ensure that the writer is protected in these digital deals, his or her agreement must expressly contain budget-commensurate tiers of compensation tied to the different methods of distribution, such as the following sample provision for a WGA-governed writer’s agreement: “If the picture is initially released in a medium not covered by the New Media Sideletter (e.g., theatrically, on television, as a direct-to-video production), the minimum terms of the applicable WGA agreement shall govern and writer’s compensation for the purchase price and, if applicable, any writing services, shall forthwith be increased as required.”

As the relationship between the entertainment industry and technology continues to evolve, it is important to recognize the limitations of current guild protections in the digital world and to require additional contractual protections for talent rendering services for new media projects, which were never before needed.

[image: images]

Juliana Carnessale, Senior Vice President Business Affairs, NBCUniversal Cable Entertainment

It’s a sellers’ market out there! When linear networks compete for talent and programming these days, they are faced with multiple other buyers/bidders, higher talent costs, and skyrocketing production budgets. With increased production spending of SVOD players like Netflix, Amazon, and Hulu in the past two or three years on original programming, the competition for talent and projects has increased dramatically, as has the cost of programming, which is now regularly $4 million to $5 million per episode, and more. Traditional linear networks, like cable and broadcast nets, are racing to catch up with their spending to compete with this new competitive world. Thus far, the volume of programming has not been affected, and audiences are winning by being able to view theatrical-quality programming on a large scale, whether via linear network or SVOD platforms.

Additionally, as part of this competitive landscape, traditional linear networks are being challenged by SVOD players substituting traditional pilot production with development-to-series or straight-to-series orders. Linear networks have produced pilots to better determine if a project is good enough to proceed to series order. Not only does this process provide a creative fail-safe if a project doesn’t translate well from script to production, but it also cuts down on the financial investment since pilots cost a fraction of a series order. Pilots, therefore, permit networks to sample several projects before selecting a smaller number to proceed to series. Additionally, while pilots can cost one and a half to two times what a single episode costs (with pilot costing $6 million to $10 million), committing to eight to ten episodes per series without a pilot multiplies that investment (and risk) to $40 million to $50 million on a single series. But now, pilots are becoming extraordinarily expensive, as well, thereby pushing creative executives to question whether doing longer development (script, backup script, bible, small writing staff) and then going to series isn’t a better alternative.
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Denise Cooper, Owner, Denise Cooper, Barrister & Solicitor; General Counsel, Hollywood Suite Inc.

(Denise is currently engaged in private practice primarily for media, entertainment, and technology clients.)

The intensity of competition faced by everybody in the film and television business—from creators to distributors to broadcasters—is unprecedented. Within the industry, a seemingly endless number of television channels compete for the attention of viewers. Meanwhile, audiences are migrating toward other forms of entertainment, such as social media, video games, user-generated content, and short-form content created solely for the internet and wireless devices. Those within the industry who understand interactive media and exploit these opportunities by rethinking the way content is produced, licensed, and monetized will survive and prosper. The players who bury their heads in the sand and cling to the old traditional models will compete for an ever-diminishing pie.
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Robert A. Darwell, Partner (Head of Entertainment, Technology and Advertising Group), Sheppard, Mullin, Richter & Hampton LLP

The rise of social media has been a double-edged sword. On one hand, it accords some people outside the traditional entertainment sector with an opportunity to self-generate fame and celebrity; on the other hand, the proliferation of fake stories and bad press can instantly lead to the demise of a career or business. Accordingly, it’s crucial for industry players to be mindful of and account for social responsibility, optics, and even a sense of morality while negotiating and drafting every contract.
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Nancy Derwin-Weiss, Vice President, Business and Legal Affairs, Warner Bros. Pictures Worldwide Marketing

The growth of the internet and, in turn, the expansion of online and mobile marketing campaigns for motion pictures and television shows have fundamentally shifted the way in which entertainment deals are made. [Many] of these evolving marketing efforts require talent (actors, directors, and writers) involvement early and over extended periods. Thus, talent agreements today need to contemplate these expanded duties, as the weekend press junket that talent has come to expect is only one piece of the “promotional” picture. Motion-picture studios and television networks no longer confine their advertising to television and traditional print media. A well-executed online campaign builds product awareness early, harnessing fans that can translate into big box office numbers and ratings. However, it is not enough for a studio or network to simply launch a picture or show-specific website, which consumers often perceive as being too commercial, too promotional, and not as credible. In fact, most marketing activity happens outside the confines of the studio or network website in an effort to build product affinity in an increasingly fragmented world. Directors blog from the set and send email updates, actors perform in webisodes and participate in podcasts, talent likenesses are used to create online trading cards, and contests elicit user-generated “commercials,” all of which are distributed virally and marketed on third-party social networking sites, where one can become a “friend” of the picture or television show. Studios and networks recruit fans to join online task forces where they can participate in word-of-mouth campaigns in an effort to create the perception of authenticity. Even advertising buys on third-party websites regularly include such add-ons as sweepstakes and advertorial content, which may feature live chats with the stars or director. For studios and networks, this means ensuring that the talent agreements require talent participation in these expanded and ever-changing marketing and publicity efforts and often with limited talent-approval rights (where content is developed and launched within very tight time frames). Attorneys assisting the marketing and publicity departments must also understand the nuances of the various laws and regulations that govern online and mobile marketing, including the Communication Decency Act, the Digital Millennium Copyright Act, the Federal Can Spam Act, and the Federal Telephone Consumer Protection Act, as well as self-regulatory guidelines such as those of the Motion Picture Association of America, Children’s Advertising Review Unit, Word of Mouth Marketing Association, and Mobile Marketing Association, all of which impact the manner in which companies conduct such campaigns.
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Matthew Dysart, Senior Vice President, Business & Legal Affairs, Mark Gordon Company

As technology and connectivity have dismantled the traditional barriers to content production and distribution, mobile operators have begun to follow tech peers like Facebook, Apple, and Google in examining content as a growth opportunity. Although smartphones consume an inordinate amount of our attention, subscriber penetration is peaking, and carriers are racing to innovate with new bundled products.

Video is projected to account for 80 percent of mobile traffic by 2021 (up from 60 percent today). Contrast this with softening demand for linear broadcast and cable television. AT&T’s pending Time Warner acquisition signals an intention to leverage the full spectrum of its telecommunications arsenal—including mobile—to compete at the highest quality end of the content spectrum, and to redefine the linear television bundle with a multiplatform media experience with the potential to engage AT&T customers with content on any digital device.

A premium mobile video model presents a different set of creative opportunities and pitfalls for dealmakers. Mobile platforms want long license periods and international distribution and format rights in order to justify their costs, but studios may be unwilling to commit valuable high-end IP (internet protocol) to experimental mobile initiatives that—assuming a “cost plus” production model that guarantees modest profits up front in exchange for distribution rights, plus a speculative share of advertising revenue—provide little incentive for the studio and cannibalize long-form television opportunities. Premium creators will likely prefer to take their chances in the long-form marketplace, where the economic upside is presently far superior. Successful execution of the premium model for mobile will depend on developing formats specific for the mobile medium, for which there is no real competition from SVOD or linear television buyers, or on developing a model that treats a mobile series as a pilot for traditional television and provides creators the flexibility to travel back to longer formats while maintaining some ongoing financial participation for the mobile operator. The complexity inherent in these negotiations likely means that more vertical integration and a more mature business model is required before high-end creators will trust their strongest IP to mobile initiatives. In the meantime, mobile operators will emulate their tech-platform peers in gradually proving out the model with more creatively modest projects, until mobile becomes the go-to destination for advertisers and creators alike.

Whether or not visions of “HBO for mobile” materialize, mobile operators are well on their way to converting the smartphone into the twenty-first century’s most valuable audiovisual “real estate,” and in so doing they will fundamentally reshape the economics of attracting and monetizing attention and of the business of television as we know it today.
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Joel Englestein, Senior Director, Business Affairs & Content Strategy, NBCUniversal Digital Enterprises, Seeso

The ever-accelerating advancement of media technologies has had a profound impact on consumer behavior and has led to dramatic shifts in the business models being pursued by entertainment companies large and small. The prevalence of internet-delivered video has given rise to platforms not subject to the same geographic, technological, or temporal restrictions as their traditional TV counterparts, not only giving them a leg up in terms of customer satisfaction and reach, but also resulting in several downstream consequences for content negotiators. For example, consider the untethering of content rollouts from the seasonal calendar employed by TV networks, which, combined with the ability to premiere all episodes of a series simultaneously, has generally resulted in reduced episode orders and longer option periods, which in turn has led to less restrictive exclusivity commitments for talent. Relatedly, as networks and platforms seek to leverage the often sizable built-in audiences for native digital talent such as podcasters, vloggers, and social media influencers, talent marketing and promotion commitments have become central elements of many talent deals and major points of negotiation. Even the definitions for industry terms of art like “platform” and “bundling” are now moving targets that get revisited on a regular basis in negotiations to ensure that agreements not only align with the contemplated exhibition, but also sufficiently address any not-yet-considered exploitation.

In the SVOD space specifically, exclusive original programming has become a fundamental component of the content strategy for both established players and new entrants as they seek to differentiate themselves in an increasingly crowded market. This trend coincides with the international expansion of many of these platforms that are now generally seeking worldwide distribution rights. As a result, it is fairly common for a series to be produced solely for distribution on a single digital platform with no downstream windowing or carving up of territories. Under these circumstances (and absent any merchandise or other ancillary exploitation), it is often difficult for back-end participants to see any additional revenues beyond their up-front fees. Some businesses have responded by guaranteeing would-be profit participants amounts in excess of their quotes, thereby replacing the risk inherent in contingent compensation arrangements; however, recently many talent representatives, studios, and production companies have started to react adversely to these arrangements and are steering projects to opportunities that allow for additional upside potential. Similarly, AVOD platforms have been employing “bonus” payments tied to viewership metrics in order to incentivize top talent to create exclusive short-form content on a relatively small budget. Of course, this requires that the platforms share those metrics with their content partners, something that many platforms are loath to do.

Those tasked with structuring content agreements in this rapidly changing landscape need to not only stay abreast of the latest developments, but also exercise their creativity. As the market for premium content becomes more competitive, success will often hinge on one’s ability to strike deals thoughtfully designed and uniquely tailored for each party and project.
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Veronica Gentilli, COO, Mark Gordon Company

As noted by Matthew Dysart above, mobile carriers are aggressively accumulating original content (e.g., both AT&T and Verizon are making large investments in content creation). As both coverage and device availability no longer constitute a point of differentiation for potential customers, the digital providers will start using original exclusive content as a way to attract subscribers and avoid a pricing race to the bottom. Our creative colleagues or clients will likely embrace the opportunity to create a new kind of storytelling in a fresh format.

However, if dealmaking seemed hard when first dealing with Amazon, Netflix, and other similar digital outfits given our relative lack of information on how these series will eventually be monetized, the “made for mobile” deals will prove even more challenging. None of us really knows what the ultimate value of these shows will be and what they will demand in the market. More fundamentally, we have no idea what constitutes success in this space, so we have no way of knowing how to negotiate back-end participations for the talent involved.

In a linear sale, the interests of the studio and the profit participants are at least aligned: there is some shared understanding of what constitutes a successful series (e.g., ratings). But when success for the buyer will be measured exclusively by whether the buyer believes a particular show drives phone subscriptions, there is very little to go on to understand the real value of your content. The mobile carriers will insist on maintaining strict confidentiality over sharing any of that data, and production entities will not participate in the real value of their product, i.e, the higher price or number of phone subscriptions. To complicate matters further, the license fees and budgets for this short-form content will probably not sustain large up-front fees or buyouts of the kind that Netflix has been giving to talent. So what kind of deals should we recommend for colleagues and clients?

The risk of inadvertently undervaluing or missing entirely an important deal term is coming our way as the mobile telephone companies begin their huge spend on content. If the Trump administration is successful in killing the net-neutrality rules, then the mobile carriers may favor the quality of their content over that of their competitors. This will in turn weaken the competition for content, which will further increase the mobile carriers’ leverage in dealmaking. The possibility for error is great, the facts difficult to sort out, and the financial upside hard to evaluate: Proceed with caution!

[image: images]

David Goldman, Executive Vice President of Business Affairs & Strategy, Paramount Television

In an environment with almost 450 shows in production, it’s critical to be seen as a talent-friendly studio, a place that knows how to adapt to the shifting marketplace. The days when a business affairs executive can just say to a talent agent, “This is the studio’s policy, and we don’t change it” are over. The deals in the TV business are evolving so quickly that when we refer to how things were done in the “old days,” we mean only two or three years ago. For example, the industry was accustomed to almost every series regular actor having a six-year deal. Those are becoming increasingly rare, especially with the proliferation of limited series. We just finished production on a series with two major movie stars, and they both had one-year deals. We actually had to create a new contract format for them because the commercial exclusivity, network exclusivity, actor approvals, and term were so different from other deals and didn’t apply. On single-season deals, it’s much harder for a network to get exclusivity over A-plus actors. So you may see the same actor on an ABC series and a Hulu series contemporaneously. This was unthinkable a few years ago. It’s an exciting time to be in the business because we are inventing new models every day. Peak TV is here to stay.
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Michael Grizzi, Executive Vice President, Legal, Paramount Pictures Corporation

In addition to the large variety of requests from high-level actors, we are now receiving requests at the major studios that were unthinkable a decade ago. For example, in certain very high-level actor deals, we are now being asked to provide publicity material from a picture for use on an actor’s personal website, or to agree to provide links to the actor’s personal website from the official website of the film, or to agree to make advertising buys on websites owned by actors. I’ve even been asked to agree that an actor can film his own behind-the-scenes footage during principal photography of a picture, for the actor to edit and post on his personal website as part of a blog of the actor’s daily activities. Such requests add additional levels of complexity to already complicated high-level actor agreements. For instance, a studio often strictly controls where publicity material such as the key art of the picture would be seen over time in order to maximize the publicity impact by using certain high-profile media outlets at certain times so as to reach specific market segments. Therefore, use of publicity material from a film on an actor’s own website can blur and complicate efforts to promote a film effectively. In addition, attempts by actors to record their own behind-the-scenes footage raise additional clearance issues with respect to third-party intellectual property that might be caught on camera, as well as the need to get the approval of other high-level actors who might be caught on camera in such footage. For all those reasons, studios are unable to agree to such requests, although that doesn’t stop actor representatives.
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Daniel Grover, Television Business Affairs, Creative Artists Agency

In this era where the evolution of internet, wireless, and electronic gaming media is having a profound impact on the motion-picture and television media, one of the big challenges facing those who negotiate deals for film and TV talent is how to limit the studios’ and networks’ expanding appetite for talent’s services beyond the traditional scope, often for little or no additional compensation. An actor’s on-camera services for the project itself, along with the customary additional publicity and promotion services, are no longer enough. The studios and networks are attempting to expand the scope of required services to include on-camera and audio work for internet, wireless, and video-game projects related to the movie or series, “extended content” for VOD and home video, and still-photo shoots for everything from computer wallpapers to internet promotions. Writers, directors, and producers are being asked to render extended services to execute many of these same ancillary projects, again for nominal or no additional compensation. Talent representatives have had to fight to make sure talent is compensated fairly for these additional services and also allowed to participate in the additional revenues generated by their work in emerging ancillary areas. And as these services are often expected outside production periods, we have had to fight to make sure they are subject to the artist’s professional availability. And while we have to work to protect our clients’ interests, we have to be realistic that there isn’t a lot of money generated from these ancillary projects at this point, and we have to be flexible in making deals for these services. We have to be careful not to set precedents that can leave our clients without a fair share when these revenue streams grow. And yet we have to be more open-minded and forward-thinking than ever before.
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Aron Levitz, Head of Wattpad Studios at Wattpad

We’ve entered an era of TV abundance. More shows, more streaming services, more formats, and more money. At the same time, there are also more failures and more cancellations.

Despite the pace of growth and opportunity in the current system, success rates haven’t followed suit. To increase success and see more bets pay off, the industry needs to embrace the true currency that will define the future of TV: audience.

We are past the days when it made sense to spend millions of dollars on a sizzle reel and then test on small samples of people. Brilliant stories from new voices with active audiences are already out there. At this very moment, emerging voices are building huge fandoms, and we can verify that growth with data.

We’re not talking about books that people read decades ago. We’re talking about audiences that at this very moment are interacting with, sharing, and helping grow massive story-universes that need to be adapted to screens of all shapes and sizes because built-in audiences will flock to them.

The entertainment industry needs to adapt the development and production process to better leverage these audiences. The tried-and-true method of using your gut will inevitably result in the same low batting average and the same number of cancelled shows. True success will come to those development executives who choose to find stories that already have massive audiences and to understand what the audiences love about their universe. Learn to understand the data, and you will live to see Season 2.

This “fan economy” will drive the real evolution of entertainment, an economy where built-in audience determines the worth of IP, and smart executives learn to embrace the data.

We’ve seen this play out in recent pop-culture phenomena like 50 Shades of Grey. E. L. James amassed a massive fan base online; the product became a massively popular book series and a blockbuster film trilogy. Similarly, Anna Todd’s Wattpad story After reached one billion reads on Wattpad, creating a massive global community of fans, generating a multibook publishing deal and film rights licensed to Paramount. When opening day comes for the After film, that same community of fans will drive buzz and box office in the same way they drove the novel to the New York Times bestseller list. The audiences are there, and the industry needs to invest in this new economy.
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Cheryl Lynch, Senior Vice President, Business Affairs, Sony Pictures Television, International Productions

Over the past fifteen years, the concept of a format has gone from a little-known idea to a major entertainment revenue driver. Unscripted-formats sales took off first and became quickly importable and exportable with hits such as Survivor, Pop Idol (a.k.a. American Idol), Who Wants to Be a Millionaire, Amazing Race, and Shark Tank/Dragons’ Den crossing to and from countries worldwide with great success.

However, in the past five years, the licensing of scripted formats has increased tremendously with hits such as Homeland (based on an Israeli format), The Office (based on a UK format), and The Good Doctor (based on a Korean format) in the United States. Outside the United States, the scripted-format trend has similarly increased, and a new marketplace is blossoming.

Because of this format-globalization wave, format deals have become more complex with issues such as holdbacks on original or other versions and the length of exclusivity on the format rights/reversion of format rights to the original rightsholder becoming major negotiation points. US networks and studios are accustomed to controlling all underlying rights once they produce a series, but the very nature of a format precludes this. I’ve watched the US network and studio business affairs executives struggle to adapt to the concept, but as the years pass, the deals seem to have become a bit less controversial with US networks and studios accepting that total control/exclusivity isn’t possible. I believe this comes from the fact that other versions of formats have been broadcast in the United States while the US version of the format was also broadcast with little impact to the US network’s ratings. And with the advent of SVOD/AVOD players, it becomes even more difficult to control the exclusivity of other versions of the format into the United States.
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“I wish I could have had this book
when I was starting out in the business.
An invaluable reference work.”
—Alan Poul, producer, Westworld

HOLLYWOOD
DEALMAKING

THIRD EDITION

NEGOTIATING
TALENT AGREEMENTS FOR
FILM,TV,AND DIGITAL MEDIA

DINA APPLETON & DANIEL YANKELEVITS





OEBPS/Images/titlepage.jpg
THIRD EDITION

HOLLYWOOD
DEALMAKING

NEGOTIATING TALENT
AGREEMENTS FOR FILM, TV,
AND DIGITAL MEDIA

DINA APPLETON AND
DANIEL YANKELEVITS

ALLWORTH PRESS
NEW YORK





