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Introduction





When money is a problem, everything is a problem. Getting our finances in order is always near the top of our New Year’s resolutions. Unfortunately, most of us remain financial train wrecks. We are living in a litigious “gotcha” society. People can break into our homes and attempt to claim squatter’s rights. Levels of consumer debt are out of control. The average person carrying debt works two months each year just to pay interest on their credit cards, mortgages, and student and auto loans. Is there any hope of regaining control? Not without some new approaches!


The premise of this book is that building, safeguarding, and sharing wealth are not only individually necessary activities, but they are also interdependent. Strategically and simultaneously tackling all three areas has the effect of turbocharging our wealth-building.


That being said, the reader may choose to begin this book with chapter 5 to focus immediately on asset-building activities. Here, I share lessons from my over twenty thousand clients on recognizing, marshalling, and deploying nontraditional assets to generate wealth. No matter how much or little we happen to have right now, we should all be working on growing wealth. Wealth is dynamic—like a shark that must constantly be moving. Lottery winners and other windfall recipients who stop actively growing their wealth may experience a “what now?” crisis that augurs a vidownward spiral, leaving many with less than they had before the big win.


It is only with proof that our assets are growing that we can banish “scarcity mentality.” This, in turn, frees us up to joyfully share what we have with others. It is in this magical realm of sharing that yet more wealth will come our way.


Alternatively, one may begin with chapter 9 and immediately put the wealth-compounding effects of generous actions to work. Newton’s Third Law of Motion tells us that for each action there is an equal and opposite reaction. This is not “woo-woo” stuff—this is physics. What we put out there (good or bad) will come back to us big-time!


I chose to start the book with wealth protection concepts. For me, there is logical appeal in ensuring that our piggy banks have no gaping holes before we set about filling them up! We need a well-planned structural base and solid legal infrastructure from which to build our fortunes. There can be no meaningful discussion of personal finance without legal protections!


After all, what does it matter how diligently I save and invest if there is a greater than 40 percent chance of losing assets to a long-term illness, divorce, lawsuits, and/or taxes? Yes, paying taxes is mandatory, but overpaying taxes is just plain stupid! Through dozens of cautionary tales, you will learn to identify and avoid the legal landmines lurking in your life.


The concept of something being greater than the sum of its parts is attributed to Aristotle, and a philosophical concept later known as emergence. An orchestra, for example, is exponentially more powerful than the individual contributions of the strings, woodwinds, percussion, and brass sections. As it relates to wealth, the three pillars of growth, protection, and sharing truly are interdependent. Putting regular simultaneous effort into all three cannot fail to produce powerful and lasting wealth.
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1 There’s a Lawsuit for That






Legal protections are the very foundation of personal finance. After all, what does it matter how well we save, invest, and grow our assets if we have a high statistical likelihood of losing much of it? We have a high statistical likelihood of losing assets to a long-term illness, expensive breakup, and myriad other legal liabilities. When it comes to criminal law matters, it is said that ignorance of the law is no excuse. When it comes to your money, ignorance of the law will get you steamrolled.


There have never been more theories of civil legal liability than we have today. It is hard to watch TV without seeing an ad for a law firm trolling for clients who have real or perceived grievances 2against someone. A sampling of recent lawsuits illustrates the litigious climate in which we live:


In Israel, a woman sued TV weatherman, Danny Rup, for a forecast that turned out to be wrong. Mr. Rup predicted a sunny day. The plaintiff claimed that she relied upon this information when selecting her attire for the day. She stated in her lawsuit that she was unprepared for the ensuing thunderstorms. Soaked to the skin, she caught the flu and missed four days of work. Desirous of avoiding a public trial, the station paid the plaintiff the equivalent of $1,000 and gave her an apology.


Closer to home, a deceased man’s family sued SeaWorld for wrongful death following his attack by a killer whale. The backstory revealed that the decedent hid in the park past closing time and waited for staff to leave. He then indulged his lifelong fantasy of swimming with a whale. It seems that the whale was less enthused by the prospect, evidenced by the dead body discovered the following morning. The plaintiff acknowledged that the whale habitat clearly identified the denizens as “killer whales.” The substance of the lawsuit was that SeaWorld failed to adequately warn against the possibility of the killer whales actually killing someone. While the suit was ultimately withdrawn, the defendant had to pay substantial legal fees.


Who among us has not had a horrible first date? A Texas man apparently felt that commiserating with friends over drinks about his rotten evening wasn’t enough. He invoked the legal system to right his perceived injury. Brandon Vezmar’s petition sought damages from his date because she was texting during the movie he paid for. He alleged that the unnamed woman “adversely affected the viewing experience …”


A few years back, I remember reading about a man in China filing suit against his wife on account of their child having been born “ugly.” The suit alleged infidelity, because the man was 3certain that the parties could not have produced an “ugly” baby. After a DNA test confirmed that the plaintiff was, in fact, the father, it emerged that the defendant had several cosmetic surgical procedures before meeting the plaintiff. A sympathetic court ordered the soon-to-be-ex-wife to pay the equivalent of $120,000 in damages for “tricking the plaintiff into marrying her under false pretenses.”


Remember the man who sued Anheuser Busch, because his consumption of Bud Light failed to conjure up a bevy of bikini-clad ladies? The plaintiff contended that the commercials depicting beautiful women on a beach surrounding a beer-guzzling man, amounted to false advertising. Although he was unsuccessful in court, lawsuits like these are no laughing matter to defendants forced to spend valuable time and resources on their defense.


Rosenberg v. Google involved a plaintiff’s claim that walking directions from Google Maps resulted in her crossing a highway where she was struck and injured by a car.


Everyone has heard about the suit against McDonald’s for a burn resulting from spilled coffee. Even though the damages were ultimately drastically reduced from the eye-popping amount awarded by the jury, it is important to remember that the defendant was forced to pay many thousands in legal defense costs.


Novel theories of civil legal liability abound. One example is “negligent infliction of emotional distress” as a stand-alone cause of action. Can someone now sue me because I was daydreaming and failed to say hello? Did this omission on my part cause him emotional distress? Was he with his new girlfriend and made to feel stupid when his cheerful greeting to me was not returned? Silly, you may say. I agree—but by the time I get a judge to see that it is silly, I may have spent thousands of dollars in legal fees.


I predict that we will soon see an uptick in workplace lawsuits. Consider the Kentucky man, who was awarded $450,000 4after his coworkers threw him an office birthday party against his wishes. Maybe it was the prospect of a dry supermarket cake that prompted this man to beg his supervisor not to throw such a party. But when confronted with his undeterred coworkers serenading him in the break room, the plaintiff was nearly paralyzed with anxiety. He sought refuge inside his parked car. This was the beginning of the end of his employment. The court agreed that the employer was at fault here.


On a recent trip to California, I saw two separate law firm billboards trolling for clients who have been bullied at work or subject to a hostile workplace. What exactly is the employer’s liability for Brenda in marketing eating Kelly from accounting’s ramen noodles from the office kitchen—again?!


Trial lawyers are among the most effective lobbying groups at the state and federal level. The result is that there are legal theories of liability on the books that defy logic. Among these are the so-called scaffolding laws. In some jurisdictions, construction companies are on the hook for damages resulting from a worker’s fall from scaffolding—no matter what. Did the plaintiff have a few beers at lunch before the fall? Doesn’t matter—the company is on the hook!


Heightened liability costs for companies are ultimately passed on to consumers in the form of higher prices. The question of where to draw the line with theories of liability filled many hours of debate time during my service as a New York State legislator.


It is a fact that during times of economic uncertainty, more civil lawsuits are filed. As an asset-protection attorney, it is my job to educate clients on the potential areas of exposure and offer preemptive structural protections.


It is quite ironic that the granddaughter of a slip-and-fall master makes her living protecting people from such lawsuits. More than once, a family wedding with an open bar and a dance floor 5resulted in my grandmother falling. Perhaps the catering hall failed to properly warn guests that drunken dancing could result in a tumble? I do feel more than a little guilty that my braces were paid for, in part, by one of the ensuing legal settlements.


A major part of my law practice is to educate people about legally protecting their assets. Insurance alone does not cover all losses. When I suggest the use of a trust, limited liability company (LLC), partnership, or corporation to protect assets from liabilities, I invariably hear about the substantial property and casualty insurance policies in place.


As a general proposition, I am of the opinion that the insurance industry is among the most profitable of all businesses, for a few reasons. They are brilliant when it comes to influencing favorable legislation. This favorable legislation, in turn, allows them to write contracts that can be extremely one-sided. Heads they win, tails, we lose.


A very common example to illustrate the limits of insurance involves informal caregiving in the home. It is an exceedingly pervasive practice to have an informal or “off the books” arrangement with someone who comes into the home to clean or care for a child or older relative. Desirous of avoiding a bureaucratic to do, the parties agree that no taxes or other deductions will be withheld. In fact, many caregivers will insist that payments be made in cash, Venmo, PayPal, or by way of a check payable to cash.


What would happen if an informal caregiver under this arrangement cuts her hand while preparing a sandwich for your elderly father who lives in your home? Or trips down the basement stairs en route to do laundry? If there is an injury, there is a good chance that the caregiver can and will successfully sue you for substantial money damages.


What about the property insurance that you have been paying into for years? There is a clause within all such policies barring 6payment for claims arising from an illegal activity. In this case, the illegal (though commonplace) act is employing someone without paying into workers comp, disability, social security, etc. Isn’t it better to think about these things and deal with them on the front end?


It is not my intention to be sanctimonious. For years, I engaged a gutter cleaner and stayed willfully ignorant about the legalities. I paid him in cash and seriously doubted that he carried liability insurance. We became friendly, and I enjoyed our discussions about our misbehaving dogs. One day, he called me out of the blue for legal advice. He tripped and fell off another client’s roof and wanted to know if I would represent him in his lawsuit against the homeowner! It was a serious wake-up call for me. If this guy had taken a spill off my roof, my homeowner’s policy would likely not have covered a dime.


Psychological reliance on our insurance coverage comes from focusing on the dollar limits of the policy. A million-dollar liability coverage policy may give a great sense of security. I encourage people, however, to familiarize themselves with their coverage exclusions. Not many people actually read their insurance policies. They are several hundred pages and designed to be painfully boring.


Does your insurance cover damages from dog bites? It may or may not. It may also have so-called dangerous breed exclusions. Common among these are pit bulls, rottweilers, German shepherds, and wolf-hybrid breeds.


The most important advice I can give anyone about property insurance coverage is that you must inform the company of changes to the title, use, and/or occupancy of the premises. I am all for saving money but failing to notify your insurer about an important change because you are afraid the premiums will go up can wind up costing you a bundle!
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Following a parent’s death, one of the notifications that must be made is to the home’s insurer. If the house will be vacant during the months-long probate process (we discuss avoiding probate in chapter 2), you are required to notify the company. Failure to do so will result in denial of claims. Yes, the premiums to insure a vacant house will be high, but failure to notify the company effectively means that you have no coverage.


Another situation necessitating a call to your insurance agent is using a property as a rental. It is silly to try to save a few dollars by failing to disclose that tenants will be using a property. If you are considering short-term rentals, it is also critically important to familiarize yourself with the relevant zoning rules in your county or town. In recent years, many popular destinations have enacted 30-day minimum rental stays. This is in response to complaints by the year-round (voting) residents about havoc caused by short-term renters. If you flout the applicable rules, your insurer would be within its rights to deny a claim.




Takeaway


We are living in a “gotcha” society. If we are serious about protecting what’s in our wallets and bank accounts, we need to be aware of legal liabilities and implement protections. Keeping things simple and casual can end up being very expensive!
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2 Keep Your Loved Ones Out of Probate Court






Effective legal planning can keep us out of court and will save our loved ones a lot of money! Bad or no estate planning costs families dearly. My own grandmother died without a will. This was not due to my lack of trying. I broached the subject, as a newly minted attorney, many years ago. It is the only time that I can recall her being really angry with me. She was decidedly “old school” and seemed to think that doing a will was akin to courting death. Turns out she was far from alone in this school of thought.


An estimated 49 percent of us have no will. The actor Chadwick Boseman was one of the many celebrities to have died without a 10will. When there is no will, the deceased’s state of residence uses a formula to distribute their assets.


The problem is that these recipients of the assets may not be who the deceased would have chosen.


Simone Ledward, who Boseman married a few months before his untimely death, was entitled to everything by virtue of state law. Did the actor wish to leave anything to his surviving parents? We will never know. Fortunately for the parents, Ledward reportedly shared the estate with them. In my experience, this level of generosity is not common.


The musician Prince died in 2016 without a will. His estate was locked for years in battles between would-be beneficiaries and the IRS. Tens of millions were reportedly spent on legal fees, thereby resulting in far less for the ultimate heirs.


Everyone—even those without a will—knows what a will is. My will, at its essence, sets forth who gets my stuff upon my death. In theory, the concept could not be simpler. In practice, though, it’s usually anything but simple.


Every state has laws dealing with what makes a will valid. If we run afoul of the statutory (written law) requirements, then a court can nullify all or part of the document. What does a court have to do with my will? Everything!


I tell my clients that we should all have a will. In terms of a “pecking order,” it is better to have a will than not have a will. It is even better, though, to avoid having to rely upon the will to distribute my stuff at death. We want to have it as a fallback. Not as our primary distribution document. This is because a will is not “self-activating.” The folks I name in the document cannot simply present it at my bank in order to receive the account proceeds that it says they are to inherit.


A will must first be authenticated by the court by way of an archaic process called probate before the named beneficiaries can receive their 11inheritance. The purpose of probate is to determine whether the will is valid. This necessitates a physical examination of the document. Does it appear to have been tampered with? Were the staples removed? The court must then satisfy itself that the person who created the document had requisite mental capacity and was free from duress.


How can the court know the state of mind of a person who is now dead? The sworn testimony of the witnesses to the will is needed, in order to establish that the formalities of the will execution were observed and that the person signing the will (the testator) was in his or her right state of mind.


The witnesses’ testimony is needed to establish that the testator intended for the document in question to serve as his or her will. The probate process seeks to guard against evildoers tricking someone who has a cognitive impairment or had no idea what they were signing. A real-life example would be a rotten guy who told his elderly uncle that he could save some money with his internet and cable provider by signing the papers offered to him—and those papers had nothing to do with his internet and cable provider.


I am often asked why probate takes so darn long? The answer to this question is found in applicable state law. Each state has a minimum statutory period of time that the probate process must be open. In New York, this period is seven months. The idea is to give would-be creditors a chance to come forward and get paid out by the estate before it is distributed to the beneficiaries.


I was about to write that the process is rarely completed within seven months. I am generally allergic to speaking in absolutes. However, based on my twenty-plus years handling thousands of probate matters, I feel very safe in saying that probate is never completed that quickly.


One factor that drags out the process is the requirement that all of the testator’s “heirs at law” be notified of the proceeding. Heirs at law are the folks who would inherit the estate in the absence of 12a valid will. These are sometimes called the “default takers.” Your state legislators came up with a formula and a pecking order of beneficiaries who get your stuff if a valid will wasn’t completed (or can’t be found).


Generally speaking, a spouse and children share the estate. If the children are minors, the court will appoint a Guardian ad Litem (legal guardian) to oversee their interests (for a hefty fee paid from the estate).


Decedents with no spouse or children present more complexity. Courts have the discretion to require that a genealogist and even a detective be engaged to ensure that parents, brothers, sisters, and cousins are located and notified.


Wait a minute, you may say. These relatives are the ones who take in the absence of a will. Why, then, does the court have to notify and involve them if I do have a will?


The rationale for the requirement is that because they would take without a will, the law gives these people an opportunity to dispute the validity of the will. Heirs at law who are not mentioned in the will often have great incentive to interpose (introduce) objections to the propounded (put forth) will.


Am I not free to leave my stuff to whomever I wish? With the exception of a surviving spouse (unless they waived their right to inherit, in a valid prenup or postnup), this is true. However, all heirs at law must be notified. You haven’t seen your cousins since Thanksgiving in 1978? The judge still wants them notified.


Sometimes the executor and named beneficiaries in the will think that they will get to the probate finish line quicker by telling the judge there is no way that these relatives can be tracked down, saying something like, “Heck, your honor, I don’t even know if the folks are still alive.”


This is a rookie mistake. The judge will then order that a genealogist and/or detective be hired to track these folks down. If they 13are, in fact, dead, then their surviving children and grandchildren become parties to the proceeding. Again, heaven help those hoping for speedy probate if any of these people are minors or incapacitated; a Guardian ad Litem will be appointed to safeguard their interests.


Whenever I see a will that lists beneficiaries other than a testator’s heirs at law, I know we are in for a lengthy adventure. It is commonplace for the relatives who were not named in the will to lawyer up. They find attorneys, sometimes of questionable moral character, who take these cases on a contingency-fee basis. You see this in the context of ads for personal injury attorneys: “At the law firm of Rokm, Sokm, and Rekm, we don’t get paid, unless you get paid.”


Q: Should I leave an estranged relative $5 in the will to prevent a challenge to it?


A: No!


This is a pervasive but incorrect piece of homespun advice. Tiny bequests are very insulting to the person named. In my experience, such a bequest is more likely to precipitate a will challenge than leaving the person nothing.


A better alternative is to leave the potential objectant just enough that they would be afraid to lose. I might leave an estranged relative $10,000 in the will, which would also include a “no-contest” clause: “Anyone who institutes a challenge or objection to this will, forfeits their bequest hereunder.”




Will Objections 101


The theories most commonly used to set aside a will are that the testator did not have the required mental capacity; that they signed by mistake (i.e., thought they were signing something else); or that they were subject to undue influence by the people named as beneficiaries in the will.
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A natural (and logical) question is, “If these objecting relatives had not seen the testator in decades, how the #@*&! could they know about his mental state?” Of course, they can’t possibly have any such information. In practice, objectants don’t let a minor detail such as no facts get in the way of their case and hoped-for payday. Through attorneys, they simply recite every possible reason for objecting to the will. The burden then shifts to the attorneys for the named executor to demonstrate that the testator had capacity, and that the “execution ceremony” (little changed for centuries) was legit.


Witnesses to the will need to be located to offer testimony about the testator’s mental state. They will be asked what the testator was wearing that day, did she have reading glasses on when she signed, etc. If the witnesses respond with too many “ums” and “I’m not sures” the will could be in trouble.







Do I Need an Attorney to Write My Will?


My husband needs a knee replacement. He is putting off seeing a surgeon. His justification goes something like this: “If I ask a surgeon if I need surgery, hmmm, I wonder what the answer will be?”


Yes, this attorney does believe that an attorney should be involved in the preparation of the will. I don’t say this in order to protect the turf of my profession. In fact, I strongly and loudly encourage people to do their own health care proxies and a few other documents. (Free documents are on my website for your use: mylawyerann.com.)


The will, however, is a very different matter. The laws of most states say that “a will executed under the supervision of an attorney is presumed to be valid.” Yes, probate is still a lengthy and often painful process, but the upshot of this statute is best understood by looking at what it does not say. In other words, if a will 15done by an attorney is presumed to be legitimate, what does that imply about a will not done by an attorney? A lot—and that a will that is created without an attorney is illegitimate is just one possibility.


Yes—as a technical matter, anyone is free to do their own will. I understand the logical appeal to someone who tells me that they can copy their friend’s will and simply copy-and-paste their loved ones’ names into the existing document. What is the difference between the two identical documents, other than the fact that one just happened to have been done by a lawyer? This is a very good question.


Yes, you are legally able to write your own will. In fact, you are free to write it on a pizza box. In law school we learned about a case where a will written inside of a kitchen cabinet was upheld by the court. This is a technically correct answer: you can write your own will.


The problem in real life is that a “homemade will,” no matter how perfect it may look, will be tied up in the probate process much longer than a will done by an attorney. Without the statutory presumption of legitimacy afforded to attorney-prepared wills, the court can and will subject the homemade will to a heightened level of scrutiny (and subsequent delays!).


Aretha Franklin’s estate was tied up in court for years. Her surviving loved ones were pitted against each other fighting over which of her handwritten wills (one was discovered under a couch cushion) with numerous cross-outs should be considered valid.







Probate Is a Public Process


Regardless of who creates the will, its administration through the probate process is open to the public. Any member of the public is free to go to probate court (called surrogate’s court in many areas) 16and ask to see any will. That is how we all know so much about the legal and financial affairs of deceased celebrities.


There are many reasons to want to avoid probate. This is especially true if there is any level of complexity within your family. If, for example, there is an estranged relative who could cause a problem, or if we are leaving our beneficiaries unequal amounts. Louis and Marie’s family learned this the hard way.




Meet Louis And Marie


Louis and Marie had two daughters, Leanna and Tina. The daughters each struggled with mental health issues. Tina never left home, was unemployed, and received a monthly SSI (Supplemental Security Income) check. She gave some of her modest monthly income to her parents as rent. Leanna had previously owned her own home but moved back in with Louis and Marie, with her two children, after a second divorce and subsequent home foreclosure.


When Louis and Marie were ready to do their wills, they decided that their situation was not complicated enough to involve a lawyer, who might charge a few hundred dollars. In their minds, they were too smart to waste money on legal fees, as so many of their friends had done. Louis’s sister generously sent him the unsigned draft version of her own will done by her attorney. Louis saved the document and replaced the names with his family members.


In terms of the distribution in the wills, they naturally opted to leave everything to the 17surviving spouse upon the first death. Upon the second death, however, they decided against an equal division between Leanna and Tina. A rough mental calculation of all the money Louis and Marie had given to Leanna over the years easily exceeded the value of their current estate. They had paid for the weddings, the divorces, the down payment on Leanna’s house, as well as for private school tuition for her kids, Hailey and Mason. Surely Leanna would understand that this was fair. They agreed not to talk to their daughters about the wills so as not to upset them with morbid thoughts.


Where do you think these geniuses stored the will? In Marie’s lingerie drawer! So, one day while Louis and Marie were at their weekly church bingo game, Leanna was rifling through drawers for money and found and read the will. The entire estate would, one day, be left to Tina! She wanted to kill someone. In fact, she wanted to kill several people.


Leanna resisted the impulse to angrily confront her parents. She was sure that Tina had put them up to this. They must have felt sorry for poor pathetic Tina. She decided to say and do nothing until she could figure out a plan.


Some days later, it came to her. She would simply destroy the will. Tina never ventured outside of the house, so Leanna took the will and burned it in the woods.


Years later, when Louis and Marie had died, no one could find a will. The estate, therefore, was 18distributed equally to Leanna and Tina, based on their state’s default distribution formula. Would they have been better off going to a lawyer, who would have urged them against storing the potentially explosive document in the home? You know my answer to this question.


The Louis and Marie saga is but one of many thousands of examples of estate plans that are a “penny wise and a pound foolish.” Yes, the couple did save a few hundred bucks with their homemade will. The cost to Leanna and Tina, however, was many thousands of dollars, by way of the court-supervised intestate estate administration.


Once the estate assets were finally in the hands of Leanna and Tina, what do you think happened to Tina’s SSI benefits? The inheritance disqualified her from eligibility for the program. If Marie and Louis had sat down with a good attorney, they would have been advised on creating a supplemental needs trust. This trust could have enabled Tina to benefit from the estate while remaining eligible for her program benefits. Marie and Louis’s DIY estate plan ended up costing the family a small fortune.










Avoid This Trap for the Unwary


When it comes to paying bills on a decedent’s home during the probate process, it stands to reason that several expenses can be eliminated. Cable TV, internet, newspaper, and other monthly subscriptions come to mind as payments to stop. We do, however, 19need to keep paying property taxes, utilities (so pipes don’t freeze), and as discussed earlier, homeowner’s insurance.


Contrary to popular belief, there is no minimum asset threshold below which a family can avoid a court proceeding to transfer a decedent’s assets. Let’s say I own a home worth $400,000 at my death, but there is a mortgage on it for $380,000. Will my family have to probate my will to claim the $20,000 in equity? Without a trust in place, the answer is yes.


What if I also have credit card and student loan combined debt of $40,000? Now, the net value of my estate is negative. Will my family still have to go through probate to access the $20,000 of equity in my home? Technically, yes. However, in this example, the credit card and student loan debt must be satisfied, thereby rendering the estate administration exercise unappealing. Folks in this situation may simply wish to pack their toothbrushes and move on. The question is, can they? Are family members legally responsible for the debts of a deceased relative?


As a general rule, survivors are not legally responsible for the debts of a deceased loved one. The creditor is generally limited to presenting their claim to the estate of the decedent, as opposed to the ultimate beneficiaries. The law seeks to give creditors every chance possible to collect on their debts. As pointed out earlier, the estate must remain open for at least seven months to give creditors a chance to come forward.


In addition, the named executor (person in charge of probating the will) or administrator (person in charge of an administration proceeding if there is no will) is required by law to notify the court of any creditors that they have reason to know about. Payment of debts generally comes off the top of the estate as do expenses of administration such as the (substantial) attorney and court fees. The ultimate beneficiaries, whether named in the will or by state 20law, then split what’s left over. Note that a well-thought-out estate plan may alter how debts are apportioned. More on that later.


Failure to properly deal with possible creditors can expose the named executor to personal liability. Let’s say an executor distributes the estate equally to the four named beneficiaries in the will after given the green light by the court. Three months later, a doctor’s bill comes in the mail. The executor here better hope that the other beneficiaries are nice people and will each chip in an equal amount to pay the bill. If they refuse, then the named executor or administrator could be personally liable for the debt.







What About Debts When There Is No Court-Supervised Estate Proceeding?


Let’s say that my mother had no real estate. She rented her home. Upon her death, her only assets were bank accounts that listed me and my sister as the beneficiaries. What happens if, after we have divided and received the money, I get a phone call about a large debt my mother owed? Are my sister and I legally responsible to pay the bill?


That depends. In general, the answer is no. A decedent’s creditors are usually limited to pressing their claims against an actual estate (court-supervised probate or administration). If the only assets were those that “passed by operation of law” (were automatically distributed because of a listed beneficiary or surviving joint owner, or through a trust), then as a technical matter there is no estate from which creditors must be paid. Naturally, moral obligations may warrant some attempt to pay or settle the debt. Here, I am simply telling you what the actual law is.


There are some exceptions to a creditor being limited to suing only an actual estate. The most notable exception is if a surviving 21loved one served as a guarantor or co-signed for the debt or loan. Common examples of this are when a survivor co-signed for a decedent’s student loan or home mortgage. Death of the primary borrower pushes the co-signer into first place in terms of being liable for the debt.


There is another way that creditors can try to sue direct beneficiaries without having to pursue the estate. They try to get the beneficiary to acknowledge the debt. In other words, they attempt to get a person who is not liable for the debt to voluntarily undertake that liability. Sounds mean and weird, right? Unfortunately, it happens all the time.


One of the many pieces of advice that I give clients after the death of a loved one is “Don’t answer your phone.” Let every call go to voicemail and call back only those people you wish to speak with. This is because creditors will find you, they will call you, and they will try to trick you. Remember, we are talking about grief-stricken relatives, who may not be thinking clearly. The conversation goes something like this:




“Hello.” “Is this Maura Mahon?”


“Yes.”


“My name is Amanda Gibbons. I am so terribly sorry about the loss of your mother.”


“Thank you so much.”


“I understand that your mother chose you to wrap up her final affairs and see to all details—is this right?”


Now at this point, Maura may be wondering how Ms. Gibbons knew her mother. She isn’t rushing her off the phone, because as far as she knows at this point, they may have played bridge together or belonged to the same church choir.


“Maura, I do hope it is ok if I call you by your first name?”


“Of course.”
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“Thanks so much. I am sorry to bring this small issue up, but I am sure that we can work something out. You see, your mother owes my client, Sarah’s Safaris, $5,000 for her recent trip.”


“My mother became ill and never went on the trip. We were hoping the money she already paid could be refunded.”


“Oh dear. Unfortunately, your mother did not choose to purchase our recommended vacation insurance which would have waived her final payment and entitled her survivors to receive a refund of all payments made. The contract your mother signed makes it very clear that my client is entitled to full payment. Now Maura, I am sure that you would not want your dear mother’s memory tarnished by a failure to honor her legal obligations. And I am truly sorry to have to be the one to bring this to your attention. I know that you are a responsible person. When I was looking for your contact information online, I saw wonderful pictures of you at Girl Scouts and Little League. You have such a wonderful looking family.”


“Ms. Gibbons, I am a bit overwhelmed at the moment. Can I look into this and get back to you?”


“Maura, I completely understand. The thing is that there will be late fees and penalties added to the amount owed if we can’t come to a resolution now. I’ll tell you what—how about I arrange that you only have to pay $25 per month and we can resolve the whole matter?”


“Well, I guess that would be okay.”





With those last words, Maura walked right into the trap laid out by the debt collector. The law provides that those not otherwise responsible for someone else’s debt become responsible once they agree to pay it. Debt collectors know this and try to manipulate grieving loved ones into agreeing to reasonable sounding monthly 23payments. By agreeing to pay $25 per month, Maura instantly became liable for the entire amount due.


As I write this, my husband is being called several times a week by his late aunt’s landlord for her back rent. Aunt Effie died with absolutely no assets to speak of. Somehow, the landlord tracked my husband down, and I know they are trying to trick him into acknowledging the debt.




Takeaways




	If you own real estate, you need something more than a simple will to stay out of probate court.


	Screen your phone calls in the aftermath of a loved one’s death, and never agree to pay their debts with your money.
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3 Zen and the Art of Trusts






“Put not your trust in money, but put your money in trust,” counseled Oliver Wendell Holmes over one hundred years ago. The advice remains sound, provided you educate yourself enough about trusts and select the right one for your situation. Properly implemented, a trust will save your estate, and consequently your family, a lot of money.


Everyone has heard the term trust. For most people I speak with, the concept is murky and generally misunderstood. I believe that a trust has a place in everyone’s financial life. I also believe that everyone is capable of understanding trusts at a level above the average attorney out there.


26

Let’s start with what a trust is not. I hear people use “trust fund” interchangeably with the concept of a trust as a legal document. A “trust fund” is in our collective consciousness as the province of super wealthy people with yachts and castles. Our exposure to the term came from old movies and TV shows. I recall Thurston Howell III mentioning his trust fund on Gilligan’s Island. We are not now focusing on trust funds.


Trusts are not just for wealthy families. More than 60 percent of Americans own a home. Without a trust, following their deaths, their families will have to go through the court-supervised probate or administration proceeding discussed earlier.
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