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For Samantha Power and Richard Thaler




[E]ach agency shall identify and consider regulatory approaches that reduce burdens and maintain flexibility and freedom of choice for the public. These approaches include warnings, appropriate default rules, and disclosure requirements as well as provision of information to the public in a form that is clear and intelligible.


Executive Order 13563, “Improving Regulation and Regulatory Review”


Over and over the old scouts will say, “The guy has a great body,” or “This guy may be the best body in the draft.” And every time they do, Billy will say, “We’re not selling jeans here,” and deposit yet another highly touted player, beloved by the scouts, onto his shit list.


Michael Lewis, Moneyball





INTRODUCTION



The Cockpit of the Regulatory State


This is a book about making things simpler. In particular, it is about how governments can be much better, and do much better, if they make people’s lives easier and get rid of unnecessary complexity. Think, for a moment, about the best computers and tablets. They have all sorts of complicated machinery—machinery that is so complicated, in fact, that it would have been barely imaginable just a decade before. But for users, they are simple and intuitive. They don’t require manuals. You can work with them on the basis of what you already know. Government should be a lot more like that.


I am not saying that government should be much smaller. I do believe that in some domains, smaller is better, and government should shrink. But that is not my topic here. To have a simpler government, you need to have a government. The term user-friendly isn’t exactly user-friendly, but simplicity is friendly, and complexity is not. True, complexity has its place, but in the future, governments, whatever their size, have to get simpler. To understand how I came to these views, to see what progress we have already made, and to know what the future has in store, we need to step back a bit.


In 2008, I had my first date (or maybe predate interview) with my now-wife, Samantha Power. Offering a little test (in case it really was a date), she asked me, “If you could have any job in the world, other than law professor, what would it be?” As I later learned, she was hoping to hear that I would play in the E Street Band with Bruce Springsteen or start at shortstop for the Boston Red Sox. Instead I said, apparently with a dreamy, faraway, what-could-possibly-be-better look, “Ohhhh, OIRA.”


Her answer: “What the heck is OIRA?” (She might have used a four-letter word other than “heck.”) Miraculously, I got a second date.


OIRA (pronounced o-eye-rah) is Washington-speak for a little office with a big impact: the White House Office of Information and Regulatory Affairs. OIRA was created in 1980 by the Paperwork Reduction Act. (Yes, there is such a thing.) Under the Paperwork Reduction Act, no federal agency is allowed to collect information from the American people, or to make you fill out a form, unless OIRA allows it to do so. In 1981, President Ronald Reagan gave OIRA an even more important role, which is to oversee federal regulation. By executive order, President Reagan also said, in a controversial and crucial provision, that “regulatory action shall not be undertaken unless the potential benefits to society for the regulation outweigh the potential costs to society.” He charged OIRA with responsibility for ensuring compliance with that edict.


In that very year, I happened to be working as a young lawyer in the Department of Justice. By a stroke of luck, I was heavily involved in the legal work that established what has turned out to be OIRA’s enduring role. I was even able to participate in the drafting of the all-important cost-benefit provision. For nearly three decades, heading OIRA had been my dream job.


From 2009 to 2012, I ended up as administrator of OIRA. In that position, I helped to oversee the issuance of nearly two thousand rules from federal agencies. Under President Obama’s direction, I promoted simplification, including the use of plain language, reductions in red tape, readable summaries of complex rules, and the elimination of costly, unjustified requirements. I argued in favor of the use of “nudges”—simple, low-cost, freedom-preserving approaches, drawing directly from behavioral economics, that promise to save money, to improve people’s health, and to lengthen their lives. Also under President Obama’s direction, I promoted a disciplined emphasis on costs and benefits, in an effort to ensure that the actions of government are based on facts and evidence, not intuitions, anecdotes, dogmas, or the views of powerful interest groups.


In this book I describe the large-scale transformation in American government that took place while I was OIRA administrator. I explore initiatives designed to increase simplicity—some now in effect, others on the horizon, still others for the distant future. As we will see, initiatives of this kind can be used not only by governments all over the world but by countless private organizations as well, including businesses large and small, and indeed by all of us in our daily lives. Each of us can benefit from simplicity, and all of us can make things simpler.



The Cockpit



The OIRA administrator is often described as the nation’s “regulatory czar.” That is a wild overstatement. The president leads the executive branch, and the United States has no czars (really). But the term does give a clue to the influence and range of the office. OIRA is the cockpit of the regulatory state.


The office oversees federal regulations involving clean air and water, food safety, financial stability, national security, health care, energy, agriculture, workplace safety, sex and race discrimination, highway safety, immigration, education, crime, disability rights, and much more. As a general rule, no significant rule can be issued by any of the nation’s Cabinet departments—including the Department of Transportation, the Department of Treasury, the Department of State, and the Environmental Protection Agency—unless OIRA says so.


Of course, OIRA does not work on its own. On the contrary, the OIRA administrator works for the president, and many others in the Executive Office of the President have important roles. For example, the OIRA administrator works under the director of the Office of Management and Budget, a Cabinet member whose principal concern is usually the budget, but who may have something to say about rules. In addition, the chairs of the National Economic Council and the Domestic Policy Council (both with offices in the West Wing of the White House) might have a strong view about federal regulations. Their positions count.


On scientific issues, the head of the Office of Science and Technology Policy is central. On economic matters, the Council of Economic Advisers has a lot of technical expertise and is indispensable to federal rulemaking. The Office of the Vice President may have important information to add. The White House is managed by the president’s chief of staff, and under any president, the chief of staff is immensely important, because he is in charge of ensuring fidelity to the president’s priorities. OIRA is part of a team, not a free agent, and the unambiguous leader of the team is the president.


Nonetheless, OIRA’s authority to slow down or even to halt regulations—to say no to members of the president’s Cabinet—gives the administrator a major role in shaping their content. Suppose, for example, that OIRA believes that there is a better way to save lives on the highway. Perhaps a new approach would be more lenient, more stringent, simpler, or just different. If that is what OIRA thinks, it has a real opportunity to work with the Department of Transportation to explore that possibility. And if OIRA thinks that a rule—involving, for example, clean water—should not go forward, it is possible that the rule will not see the light of day. (After I had been in the job for a few years, a Cabinet member showed up at my office and told my chief of staff, “I work for Cass Sunstein.” Of course that wasn’t true—but still.)


OIRA also has a big role in shaping the president’s agenda. With the support of the president and other high-level officials, it can help move the government in different directions. It can refuse to approve complex or expensive rules. It can certainly nudge. It can protect small businesses, perhaps by encouraging agencies to exempt them from expensive rules. It can promote new rules to protect human rights and food safety, to prevent sexual violence, or to produce big increases in the fuel economy of cars. It can support efforts to protect against terrorist attacks. It can ask agencies to deregulate—to eliminate outmoded and costly regulatory requirements. It can promote efforts to prevent distracted driving, to prohibit discrimination on the basis of sexual orientation, or to use electronic health records (potentially saving both money and lives). In multiple ways, it can help save lives.


As it happens, I have known President Obama for many years, ever since 1991, when he started to teach at the University of Chicago Law School (my professional home for over a quarter of a century). A year or so before that, a friend of mine on the Chicago faculty said that we should consider hiring a sensational Harvard Law Review editor with whom he had been working. I remember the conversation well, in part because of the young editor’s unusual name. Chicago ended up hiring Barack Obama, who became a colleague and a friend. Blessed by that bit of good fortune, I was privileged to get my dream job.


Regulatory Moneyball, Not Sewer Talk


Here is a possible approach to regulatory issues, one that can be tempting to some government officials: Ask which groups favor or oppose a proposed rule, who would be satisfied and who distressed, and whether a particular approach could be chosen that would please some without displeasing others. These questions are not exactly irrelevant; public officials need to answer them. But they are far from the most important matters. On the rare occasions when members of my staff pointed out the views of interest groups, I responded (I hope with humor, but also with a point), “That’s sewer talk. Get your mind out of the gutter.”


As OIRA administrator, I sought to focus instead on these questions: What do we actually know about the likely effects of proposed rules? What would be their human consequences? What are the costs and benefits? How can government avoid reliance on guesses and hunches? What do we know about what existing rules are actually doing for—or to—the American people? How can we make things simpler?


Science is often indispensable to answering these questions, and scientific experts, inside and outside the federal government, are indispensable too. To resolve disputes about the likely effects of rules, economists are essential. Some of the most helpful insights come from cutting-edge social science, including behavioral economics, which attempts to study how people actually act, rather than how standard economic theory supposes that they act. We have started to incorporate the resulting findings, and we need to do far more.


The plea for empirical foundations may seem obvious, a little like a plea for sense rather than nonsense, or for a day of sunshine rather than brutal cold. If so, think for a moment about Moneyball, the best-selling book (and Oscar-nominated film) about Billy Beane, who worked with his statistics-obsessed assistant, Paul DePodesta, to bring the Oakland Athletics into the top tier of baseball teams. In a short time, Beane and DePodesta transformed baseball itself, by substituting empirical data for long-standing dogmas, intuitions, and anecdote-driven judgments.


Consider this exchange:


“The guy’s an athlete, Bill,” the old scout says. “There’s a lot of upside there.”


“He can’t hit,” says Billy.


“He’s not that bad a hitter,” says the old scout.


“Yeah, what happens when he doesn’t know a fastball is coming?” says Billy.


“He’s a tools guy,” says the old scout. . . .


“But can he hit?” asks Billy.


“He can hit,” says the old scout, unconvincingly.


Paul reads the player’s college batting statistics. They contain a conspicuous lack of extra base hits and walks.


“My only question,” says Billy, “if he’s that good a hitter why doesn’t he hit better?” . . .


Over and over the old scouts will say, “The guy has a great body,” or “This guy may be the best body in the draft.” And every time they do, Billy will say, “We’re not selling jeans here,” and deposit yet another highly touted player, beloved by the scouts, onto his shit list.1


Too much of the time, those thinking about regulation have been a lot like old baseball scouts in the era before Billy Beane. Scouts said that someone is “a tools guy” or that he “has a great body.” Those seeking or resisting regulation say, “The public is very worried,” or “Polls show that the majority of people strongly favor protection against air pollution,” or “The industry has strong views,” or “The environmental groups will go nuts,” or “A powerful senator is very upset,” or “If an accident occurs, there will be hell to pay.” In government, I heard one or more of these claims every week.


None of these points addresses the right question, which is what policies and regulations will actually achieve. As we shall see, we keep developing better tools for answering that question. All over the world, regulatory systems need their own Billy Beanes and Paul DePodestas, carefully assessing what rules will do before the fact and testing them after the fact, and occasionally depositing some highly touted rules, beloved by regulators, onto the shit list.


We’re not selling jeans here.



Doing, Not Doing, Undoing



Between 2009 and 2012, a lot of new rules were established. As we will see, they are saving both lives and money. (Admittedly, some of them are pretty complex.) But a lot of potential rules, favored by one or another influential group, never saw the light of day. And at the same time that new rules were being issued, a number of existing rules were streamlined, simplified, or eliminated.


Insisting on careful analysis of costs and benefits, we issued historic rules to increase the fuel economy of cars and trucks, in the process saving consumers billions of dollars, increasing energy security, and making the air a lot cleaner. (It is a parenthetical benefit, but a big benefit nonetheless, that people will have to spend a lot less time going to gas stations; that makes life a bit simpler.) We took unprecedented steps to increase safety on the highways and to combat distracted driving. We adopted rules to allow HIV-positive people to come into our nation. We issued many new safeguards for airline passengers—among other things, banning more-than-three-hour delays on the tarmac and requiring airlines to disclose hidden fees, to pay higher penalties for overbooking flights, and to provide adequate food and water after a two-hour tarmac delay.


We made refrigerators, dishwashers, clothes washers, and other appliances far more energy-efficient. We imposed strict limits on air pollution from power plants, saving thousands of lives annually as a result. We promoted numerous steps to improve nutrition in schools and to reduce childhood obesity. We increased cigarette taxes and required graphic health warnings to be placed on cigarette packages. We took strong steps to combat discrimination on the basis of disability, sex, and sexual orientation.


While doing all this, we refused to issue a large number of rules favored by progressive groups, generally on the theory that they could not be justified, especially in an economically difficult time. Indeed, the Obama administration issued fewer regulations in its first four years than did the Reagan, George H. W. Bush, Clinton, and George W. Bush administrations in their first four years. We closely monitored the number and the cost of rules, and when we declined to proceed, it was often to reduce cumulative burdens and to ensure against undue complexity in the system. In a highly controversial but unquestionably correct decision, the president himself told the Environmental Protection Agency that he did not support finalizing an air pollution rule that would reduce ozone emissions.


Wherever the law allowed, we insisted on careful consideration of benefits and costs. We focused on economic growth and job creation, and we sought to ensure that regulation did not compromise either of those goals. We recognized (and this is a critical point, sometimes overlooked by progressive groups) that when high costs are imposed on the private sector, it is not only some abstraction called “business” that pays the bill. Consumers may pay too, in the form of higher prices—and higher prices are especially hard on people who don’t have a lot of money to spend. Workers may be harmed as well, through lower wages and hours and possibly fewer jobs. High costs on large businesses can hurt many people. Small businesses create a lot of jobs, and when they are faced with excessive regulatory burdens, the economy and numerous human beings are going to suffer.


We were not only interested in issuing smart regulations. We were focused on deregulation too. For now and for the future, sensible deregulation is a high priority; it should be a continuing part of modern government, and it is a crucial part of Regulatory Moneyball. To that end, we initiated a historic “regulatory lookback,” designed to scrutinize rules on the books to see what could be streamlined, simplified, or removed. The lookback has already eliminated a large number of costly and pointless rules and requirements, in the process saving billions of dollars and taking away tens of millions of hours in annual paperwork burdens. I expect that these numbers will be a lot larger before long.


In fact “retrospective analysis” of existing rules, meant to assess what is working and what is not, has become a standard part of American government. This development is attracting worldwide attention, and it probably counts as the most important innovation in regulatory policy since President Reagan first created the OIRA process more than three decades ago. It is a central feature of a simpler government.


No matter who occupies the White House in the coming decades, much of the transformation will endure. It will endure in large part because it has no obvious political tilt. To be sure, many regulations split people along political lines. But many do not, and Democrats and Republicans, liberals and conservatives, left and right—all should be able to support careful analysis of costs and benefits and continuing scrutiny of rules on the books.


The transformation is hardly complete. To simplify the system, to protect safety and health, and to promote economic prosperity, we need to do much more.


Nudges and Choice Architecture


I have referred to the use of nudges as a regulatory tool. For many years, I have worked (with my friend and colleague, the funny and brilliantly creative economist Richard Thaler) on that topic.2 Nudges consist of approaches that do not force anyone to do anything and that maintain freedom of choice, but that have the potential to make people healthier, wealthier, and happier. Consider, for example, a requirement that automobile companies disclose the fuel economy of new cars, or an educational campaign to combat texting while driving, or an effort to encourage employers to enroll employees automatically in savings plans. Nudges are often the height of simplicity. Thaler even has a mantra: Make It Easy.


Those who favor nudges recognize the importance of freedom of choice. They respect free markets and private liberty. They allow people to go their own way. At the same time, they emphasize that people may err and that, in some cases, most of us can use a little help. They insist that choices are made against a background, created by private and public institutions. Nudges are everywhere, whether we see them or not.


Good nudges should be taken as a crucial part of simplification and Regulatory Moneyball. They are based on an accurate, rather than fanciful, understanding of how human beings think and act. They are subject to careful empirical testing. What matters is whether they work. The best nudges have high benefits and low costs.


Choice architecture is the social environment against which we make our decisions. It is not possible to dispense with a social environment, and hence choice architecture is an inevitable (though often invisible) part of our lives. A bookstore has a choice architecture (which books do you see first?); so does a website that sells books (how big are the onscreen covers?). Choice architecture can be found when we turn on a computer; when we enter a restaurant, a hospital, or a grocery store; when we select a mortgage, a car, a health care plan, or a credit card; when we visit our favorite websites; and when we apply for a driver’s license or a building permit or Social Security benefits. For all of us, a key question is whether the relevant choice architecture is helpful and simple or harmful, complex, and exploitative. Good nudges improve choice architecture.


In my years in the Obama administration, the new policies, many of them nudges, included the following:


• Creative efforts to ease people’s choices, making it far easier for them to attend college, to save for retirement, to get nutritious meals at school, and to obtain health insurance.


• Disclosure requirements, designed to protect students, consumers, and investors by ensuring that they “know before they owe.”


• A general emphasis on promoting freedom of choice, promoting regulatory approaches that maximize that form of freedom.


• Private-public partnerships, designed to reduce deaths and diseases from smoking, distracted driving, and obesity.


• A strict emphasis on measuring costs and benefits, with an insistence that the benefits must justify the costs.


• An emphasis on the importance of human dignity, relevant to rules designed to reduce prison rape and forbidding discrimination on the basis of disability and sexual orientation.


• The lookback at rules on the books, designed to eliminate or to streamline hundreds of requirements that no longer make sense (if they ever did).


• Efforts to promote international regulatory cooperation by eliminating pointless divergences in regulatory requirements across national boundaries.


Simplifications


Some people, especially those who are not enthusiastic about President Obama, are likely to find my emphasis on simplification a bit puzzling, perhaps even surreal. They might ask, “Hasn’t the Obama administration opted for more regulation, and more complexity, at every turn? Isn’t the Affordable Care Act intolerably complicated, and indeed a bit of a mess?” Maybe the critics will agree that Wall Street reform has some virtues, to protect consumers and to reduce the risk of another financial meltdown, but surely (they will insist) simplicity isn’t among those virtues. We are speaking, after all, of laws that run to thousands of pages. Simplification is the goal of those who favor free markets and laissez-faire, who want to scale back government and return decisions to the private sector. How can a former Obama administration official presume, or dare, to write a book about simplification?


To provide an answer, we need to make a distinction. Some people want a radical and wholesale reduction in the functions of the federal government. They would like to return the United States to something like, or at least closer to, what it was before Franklin Delano Roosevelt’s New Deal. Most Americans vigorously disagree with them (as do I). But let me be very clear: This book is not meant to address the question whether we should return to the days of Herbert Hoover, or dramatically reduce government’s functions, in order to promote simplification or for any other reason. That is not my goal, and while it is an important topic, I do not explore it here. My goal is instead to suggest that without a massive reduction in its current functions, government can be far more effective, far less confusing, far less counterproductive, and far more helpful if it opts, wherever it can, for greater simplicity. If this is a less revolutionary goal than a return to Hoover, we shall nonetheless see that it is revolutionary in its own way.


There is another understanding of simplification, one that also accepts government’s current functions. On this understanding, what we need is fewer rules and more discretion. Here is the basic claim: Too much of the time, the government tells people exactly what to do and exactly how to do it. It issues highly prescriptive requirements for schools, teachers, hospitals, and employers, at an absurd level of detail, rather than just describing its general goal and letting human beings use their own creativity and initiative to get there. In a nutshell: Fewer rules and more common sense.


In many contexts, this suggestion is entirely right, and it needs to be heeded. In the Obama administration, we took it seriously, avoiding inflexible requirements and using public-private partnerships in such areas as childhood obesity, distracted driving, and consumer protection. In a historic executive order, which now operates as a kind of mini-constitution for the regulatory state, President Obama directed agencies to select flexible “performance standards” rather than rigid “design standards.” Time and again, we sought to identify ways to enable those in the private sector to choose their own route to promote social goals. This approach reduces costs. It promotes freedom. And there is far more to do in this vein.


But the preference for “common sense,” and the critique of unduly specific rules, should be taken with many grains of salt. As OIRA administrator, I often heard the following plea from the private sector: “Please, tell us what you want us to do!” On many occasion, companies said that they were prepared to comply with the rules, and to do so in good faith, but they needed to know what, specifically, compliance entailed. They did not want ambiguity or vagueness, even if it seemed to be an invitation to use common sense. One reason is that they did not want to run legal risks; specificity could inform them how to be on the right side of the line. Another reason is that sometimes they did not know what, exactly, they ought to do, and details would be extremely helpful. Common sense just wasn’t enough. And from the standpoint of government itself, a grant of discretion to the private sector could also be a problem, because people might choose approaches that would undermine important goals, such as workplace safety and clean air.


Think again about the best tablets and computers. They don’t leave people at sea, asking them to use common sense to figure out what to do next. They are easy to use because the rules are clear and easy to understand and follow. Even three-year-olds can do that. (I have one, and he can.)


Of course, companies often sought, and seek, greater discretion rather than less. Undue specificity can be a real problem, in part because it is connected with undue complexity and might create bureaucratic nightmares. We can therefore identify two fallacies. The first is that the future of government lies in fewer rules and more discretion. The second is that the future of government lies in more rules and less discretion.


To make progress on this question, we need to avoid abstractions and chest-thumping. The context matters. If government can reduce costs and increase flexibility by granting discretion, and if it can do so without creating uncertainty, evasion, or confusion, it should grant discretion. If government can reduce costs and increase simplicity by producing clear rules, and if it can do so without creating expensive and pointless rigidity, it should opt for clear rules. The project of simplification will call for an increase in discretion in some domains and an increase in clear requirements in others.



Politics



What about politics? You might well ask.


It is impossible to work in Washington without having an acute sense, every day, of political polarization. Here’s one of the worst parts. It is easy to find cases in which some Republicans concluded that if President Obama was for something, they were against it, not because they thought that it was a bad idea (in fact they might even like it), but only because President Obama was for it. Strong evidence, discussed in chapter 4, suggests that people will often follow their political party even if their own independent view suggests that their party is wrong. A number of conservatives and Republicans, including members of Congress, privately praised our efforts at simplification and even told me that they much liked nudges. But they wouldn’t say so publicly.


There is a serious problem here for actual governance, and for Democrats and Republicans alike. Any president knows that if he supports a particular policy, a lot of people will oppose it immediately, and that if the administration maintains a discreet silence, some of its preferred policies might, ironically, get enacted.


Most of the ideas in this book can be supported by people of diverse political affiliations. Prime Minister David Cameron of the United Kingdom is a Conservative, and he has been keenly interested in the kinds of initiatives explored here. He is a big fan of nudging. In fact I have worked closely with my counterparts in the United Kingdom, mostly in the Conservative Party, who have been entirely focused on careful empirical analysis, simplification, removal of red tape, and nudging. Advised by Thaler, Prime Minister Cameron has gone so far as to create a Behavioural Insights Team, located in his Cabinet Office and directly focused on careful empirical analysis and on nudges. The team is informally called the “Nudge Unit.” The official website states that its “work draws on insights from the growing body of academic research in the fields of behavioural economics and psychology which show how often subtle changes to the way in which decisions are framed can have big impacts.” The team has used these insights to spur important new initiatives in numerous areas, including smoking cessation, energy efficiency, organ donation, consumer protection, and compliance strategies in general. It is saving a lot of money and making a lot of progress.


In fact nudging is an increasingly international phenomenon. Nudges are being used by private and public organizations in South Korea, Australia, Denmark, Germany, and many other nations.


Simplification is hardly part of a partisan agenda. It has broad appeal, especially in a period of economic difficulty, in which reduced complexity is important for business in general, for small business in particular, and for many of us in our daily lives. Nudging can also be used to promote a wide range of goals, including those that are shared by people with diverse political views. And because nudges avoid mandates and bans, they are particularly appealing to the many conservatives who seek to maintain flexibility and freedom of choice.


Insofar as I focus here on cost-benefit analysis and the need to rethink and scale back existing regulatory requirements, we already have compelling evidence of the possibility of transcending standard political divisions. Cost-benefit analysis has been supported for over three decades and by five presidents, both Republican and Democratic. It is clearly here to stay. Indeed, it is part of the informal constitution of the American regulatory state, and it too is attracting support all over the world. To be sure, some regulations split people along political lines. But many do not, and Democrats and Republicans, liberals and conservatives, left and right—all should be able to support careful analysis of costs and benefits and continuing scrutiny of rules on the books.


Let’s return to our main theme. In a period of great economic difficulty, recent policies signal the arrival of a fresh approach to government, one that is uniquely well-suited to democracies that seek to achieve prosperity in the global economy of the twenty-first century. While a lot was done between 2009 and 2012, it was merely a start. All large institutions, including governments, can do a lot more to make things more automatic and to enlist simplicity, seeking to match their products and services to what people find natural and intuitive. One of the main goals of this book is to identify enduring lessons not only for governments but for the private sector as well, including schools, hospitals, and businesses both large and small.





1 THE MOST DANGEROUS MAN IN AMERICA



In a difficult economic period, what is the proper role of government? How should public officials proceed when they seek to stabilize the financial system, reduce air pollution, protect consumers and investors, safeguard national security, reform health care, and increase energy independence? Might creative approaches put money in people’s pockets, and maybe even save lives, without squelching innovation and competitiveness? Is it possible to protect public safety and health while promoting economic growth and increasing employment? Will it help if government is open and transparent and tells the public what it knows and what it does not know?


These questions have produced a lot of debate over the past half-century. The debates are most prominent during elections and amid protest movements, but they occur every day. They can be found in corporate boardrooms, Washington think tanks, universities, and high schools, and over family dinners. For nearly three decades, I spent much of my professional life writing about them, mostly in obscure, technical publications in academic journals with such enticing names as Journal of Risk and Uncertainty, Environmental and Resource Economics, Philosophy and Public Affairs, and Journal of Political Philosophy.


One of my major claims has been that we need to go beyond sterile, tired, and rhetorical debates about “more” or “less” government and focus instead on identifying the best tools and on learning, with close attention to evidence, what really works. Nudges are especially promising in this regard. (In government, I saw the immense importance of selecting good tools but also learned that however sterile, tired, and rhetorical, the “more” or “less” debates continue to matter. They have a lot of life left. They might be immortal. They might be vampires. Possibly zombies.)


Along with many others, I have also focused on the importance of considering both costs and benefits. Following President Reagan, who was largely responsible for making cost-benefit analysis a regular feature of American government, I have contended that regulators need to focus on net benefits, that is, benefits minus costs. If an energy efficiency rule costs $50 million but has benefits of $150 million, it is probably a good idea, at least if we can trust those numbers. I have urged that a disciplined analysis of costs and benefits is indispensable to deciding what to do, and as a nudge to move public officials in the right directions.


Suppose that we are deciding whether to require trucking companies to install new safety equipment, airlines to give more rest time to pilots, farmers to reduce the risks of food safety problems, or power plants to impose new pollution controls. These decisions should not be resolved by focusing on a specific accident or incident that occurred two months earlier, or the supposed need for precaution, or the concerns and complaints of well-organized private groups, or the fear that if something bad happens in the next months, there will be hell to pay. Instead of exploring these less than productive issues, I suggested that we should try to catalogue the costs and benefits of alternative courses of action and choose the approach that would do the most good and the least harm.


One of my central points was that cost-benefit analysis and democratic self-government are mutually supporting. Openness about costs and benefits can inform democratic decisions. Without a clear sense of the likely consequences, sensible choices become far more difficult, even impossible. Indeed, efforts to catalogue costs and benefits, and to disclose that catalogue to officials and the public, are themselves a kind of choice architecture—choice architecture for choice architects—and they can greatly improve public decisions. And if a rule or requirement is too confusing or complex, people are likely to complain. In that way, public scrutiny can be a great friend of sense rather than nonsense, and of simplicity rather than obfuscation.



Knocking on Doors



In January 2008, I found myself alongside Obama’s advisers Austan Goolsbee and Samantha Power, knocking on doors on a cold night in Des Moines, Iowa, for Senator Barack Obama. Needless to say, many people were knocking on doors in Iowa that month. Some besieged Iowans were less than receptive. They had to answer a lot of doorbells. A grim-faced older woman threatened to slam the door in my face. When I explained that I was there not to see her but instead her voting-age daughter, Ashley, she promptly yelled out to her daughter, “Ashley, will you come slam the door in his face?” (She did.)


Despite the slammed door, Senator Obama won the Iowa primary. After a lot more door-knocking, the Democratic nomination and the presidency were his.


Very soon after Election Day, I had a brief chat with the president-elect, congratulating him on his victory. In early December, Peter Orszag, the incoming director of the Office of Management and Budget, invited me to camp out in Washington to work with the transition. A very large team of people was crammed into a single building with small offices. The team included the president-elect, the vice-president-elect, and soon-to-be Cabinet members and high-level advisers. All of us were keenly aware that the nation was in the midst of the most difficult economic period since the Great Depression. The situation was already quite dire, indeed far worse than most Americans were aware—and we knew that it could soon get a lot worse.


Along with President Clinton’s OIRA administrator, Sally Katzen, and her former special assistant, Michael Fitzpatrick, I focused solely on regulatory policy: How would the Obama administration deal with the legacy of the Bush administration? How could we correct its failures? What should we repeal? What should we keep? What should we add? What new directions would be best? Our little team attempted to answer these questions. We worked on a set of executive orders that, within the first few days of the Obama presidency, would require open government, prompt a rethinking of regulation, and generally help set the stage for much of what would come.


In early December, Peter Orszag told me that the president-elect wanted me to join the administration to direct OIRA. That was an easy offer to accept. I had lunch in the West Wing of the White House with Susan Dudley, President Bush’s OIRA administrator, who said that she had “the best job in Washington.” After she described the issues that she encountered in a given day—homeland security, air pollution, energy, highway safety, civil rights—it was clear that I would be immensely lucky to be able to follow her. In fact it would be the honor of a lifetime.


In light of the fact that the nation was facing a period of acute economic difficulty, I thought that OIRA’s role was likely to be especially important. In December 2008 a full-scale depression did not seem out of the question. Stupid, complex, costly regulations, hurting businesses large and small, might make things a lot worse. But financial reform and health care reform were presidential priorities, and smart regulations could make things better and help to provide safeguards against future catastrophes, economic or otherwise. In many areas, ranging from highway safety and food safety to clean air, new regulations could save a lot of lives. At the time, I believed that a great deal could be done to transform the regulatory state, promoting simplification, adopting nudges, using new, state-of-the-art tools, avoiding unintended side effects, and making evidence and data, rather than sloganeering and dogmatism, the foundation of regulatory policy. In retrospect, those beliefs were right. But there was a lot about OIRA that I didn’t know, and a lot that I thought I knew was just wrong.


With enthusiasm, I agreed to head OIRA. In early January, weeks before the inauguration, the White House announced that the president intended to nominate me. I expected a formal nomination within a few weeks, with confirmation shortly thereafter, so that I could start just about immediately. How naive I was.


Some progressive groups were quite unhappy with the president’s decision, mostly because of my enthusiasm for cost-benefit analysis and my wariness about excessive and costly regulation. Many progressives feared, and said publicly, that I would be an obstacle to necessary safeguards for the public. In a column with a scary title, “How Anti-Regulation Is Obama’s New Regulatory Czar?” Frank O’Donnell, president of Clean Air Watch, said that progressives “would’ve screamed” if a Republican president had selected someone with my views. He insisted that I “shouldn’t get a pass just because [I] was nominated by Obama.”


Moreover, any Democratic nominee for OIRA was bound to run into trouble with Republican senators. Republicans have long seen the OIRA administrator as the only safeguard against expensive, crazy, job-killing regulations. They would inevitably fear that under a Democratic president, this safeguard would be far too weak. (By 2011, the term “job-killing regulations” had become so pervasive in Washington that I wondered whether the word “regulation” had been excised from the English language and replaced with that term.)


The Life Audit


Before my nomination could be sent formally to the Senate, I was subjected to the nightmarish process known as vetting, which entails an extremely careful look, by the White House, at a potential nominee’s background, including speeches, articles, books, personal life, and taxes. Think of this as a Life Audit by a team of people who have a far broader mandate than the Internal Revenue Service. Your whole life is an open book.


Unfortunately for my vetters, I have written countless speeches, well over four hundred articles, and a lot of books. The vetters had to sift through thousands of pages to ensure that I hadn’t said anything that was inexplicable or beyond the pale. I didn’t have copies of most of my speeches (I tend to speak from handwritten notes), and no one could be expected to wade through four hundred articles, so the vetting process was not a lot of fun. Nonetheless, a small, intrepid team did its best. While it found nothing obviously disqualifying, there were plenty of red flags. For example, I had written about animal rights, suggesting that lawyers should be able to represent abused animals to sue for violations of animal cruelty laws. I had also said, in oral remarks captured on video, that sport hunting should be banned. (Ouch. I know, I know, that’s a bad idea. I know. I know.) Without endorsing the idea, I had discussed the possibility of a kind of fairness doctrine for the Internet, calling on politically opposed sites to link to each other. (Ouch again. I hadn’t endorsed the idea, and actually I later repudiated it, but still, a bad one.) I had written about abortion, same-sex marriage, pornography, human cloning, and guns. For those who wanted to make trouble for a presidential nomination, I must have seemed a dream come true.


Going through all this material was grueling and miserable, but the tax issue turned out to be far more difficult. This was so not because of any anticipated problem, but because presidential nominees have to devote a lot of time and effort (and money) to a careful investigation to ensure that there was nothing troublesome from past years, or even decades. Tax issues had derailed a number of potential nominees of both parties, and my tax record was subject to close scrutiny.


Here’s the problem: Over a period of decades the possibility of a tax glitch, or worse, is pretty high. Suppose, for example, that you have been paying taxes since 1980. Even if you’re careful and honest, there’s a chance that at some point, you did something wrong, or at least not quite right. If so, the IRS may well have asked you just to pay up, which isn’t so bad—but you might have badly jeopardized your chances of Senate confirmation.


In my case, things looked essentially fine. But I didn’t remember everything, and my tax accountant, then in his early eighties, faced a barrage of questioning from the White House, sometimes about tax decisions made more than a decade ago. As the scrutiny intensified, I started to worry, every day, that some notice would arrive from the IRS, destroying my prospects and embarrassing me publicly. As it happened, I was a bit late in making a payment to the District of Columbia for unemployment compensation for my son’s nanny—fortunately, not a catastrophe.


Somehow I survived the scrutiny. I was finally nominated in late April.


The Most Dangerous Man in America


The vetting turned out to be just the start of the process. Like many presidential nominees, and indeed like many people in the public eye (even if briefly), I learned to live with a simple fact of life: In the modern era, whatever might be thought will be said.


Some progressive groups continued to be skeptical or actively hostile. For them, OIRA was not merely an obstacle but evil, a villain, the place where indispensable public protections went to die. They hoped for a fundamental transformation of its role, in which OIRA would let the Environmental Protection Agency and other Cabinet departments do as they wished and no longer carefully scrutinize health, safety, and environmental rules. That kind of transformation, they knew, was not something that I was likely to endorse. They expressed acute disappointment that the president had chosen someone who favored cost-benefit analysis and who promoted modest, low-cost approaches to regulation. As it turned out, nudges weren’t wildly popular on the left, which often prefers firm mandates. (By the way, there is unquestionably a place for such mandates, as we will see.)


But the most serious problems emerged on the right. It was widely reported that I was a radical animal rights activist who would seek to ban hunting, forbid meat eating, ban conspiracy theories, outlaw marriage, eliminate free speech, and steal human organs. (Organ stealing, it turned out, is not entirely irrelevant to nudging. Really. I might discuss that later.) Some conservatives began to characterize me as an extremist, a socialist, a Marxist, a Trotskyite, a police state fascist, and some kind of Rothschild Zionist (I confess I have no idea what that is). Wild rumors spread about what I thought and planned to do—an irony, or perhaps destiny’s joke, in light of the fact that I had finished a book on the topic of false rumors, and how they spread, just a few months before.1


Animals and animal rights turned out to be a major issue (though they occupied a very small fraction of my time and focus when I was an academic). As early as January 15, the Consumer Federation of America wrote that I had “a secret aim to push a radical animal-rights agenda in the White House.” In its account, “Sunstein supports outlawing sport hunting, giving animals the legal right to file lawsuits, and using government regulations to phase out meat consumption. . . . Sunstein’s work could spell the end of animal agriculture, retail sales of meat and dairy foods, hunting and fishing, biomedical research, pet ownership, zoos and aquariums, traveling circuses, and countless other things Americans take for granted.” OMG (as they say).


There was much more. Fifteen conservation and sportsmen organizations sent a group letter to the Senate, asking it to block my nomination. The National Wild Turkey Federation appeared to see my defeat as a particularly high priority. The US Sportsmen’s Alliance described me as a “rabid animal rightsist.” The Sportsmen’s Alliance emphasized the need for sportsmen “to ‘take up their arms’ ” in order “to block this ‘Czar,’ ” who would otherwise “be given the power to impose these views on all of us and destroy our collective heritage.” On national television, former Governor Mike Huckabee invited me to south Arkansas, during the opening day of deer season, to see the “reaction” that I “would not enjoy” in light of my proposal to ban hunting. A representative headline from a blog post: “Regulatory ‘Czar’ Sunstein Defends Stealing Organs from Hopeless Patients.” Another described me as a “Murderous Nutcase.”


Fearing that I would insist on turning everyone in America into a vegetarian (though I am not one), the influential American Farm Bureau expressed its strong concerns to Congress. A public letter laid out the case against me. As I read it, my heart sank. Opposition from the Bureau is no light matter, and it could get a lot of attention in the US Senate. To address the Bureau’s concerns, I met with members twice. They were earnest, decent, unfailingly courteous, informed, substantive, mildly suspicious, and nervous. Would I really try to stop people from eating meat? Would I impose all sorts of new restrictions on the beef industry? (Would my motto be “Put Cows First”?) Under the circumstances, I know, and knew, that these were natural questions for them to ask, but I had no interest in doing anything of the sort. In any case, the OIRA administrator must follow the law and the will of the president, and even if he were inclined to move in such directions, he would have no authority to do so. One of my main goals was to ensure that our regulatory system was compatible with the economic recovery, which would entail careful scrutiny of expensive new rules, including rules that would burden farmers, and serious efforts to reduce costs. The Bureau listened carefully and eventually supported my confirmation.


Notwithstanding that development, the die was cast. This would be an ugly and highly contentious process. Early on, I learned that a Republican senator had placed a hold on my confirmation; this hold was the equivalent of a filibuster, meaning that I could not get an up-or-down vote. (A single senator is entitled to do that, just by saying so.) The problem was that under Senate rules, we had a hard time identifying the senator—the hold was initially anonymous—and so I had no opportunity to meet with him and address his concerns.


After a few weeks, we were able to find out that Senator Pat Roberts of Kansas was responsible for the hold. Finally, he agreed to meet with me. He began the discussion by saying (knowingly and with a twinkle in his eye) that what we needed at OIRA was someone who believed in cost-benefit analysis. He was generous, funny, and kind. He said that he thought I was a good choice and would do a good job, but that of course he would vote against me. He asked me some questions about agriculture and farming, and in response to my answers he agreed to lift the hold. Maybe we were ready for a vote.


But a second hold immediately emerged. Here again we had a hard time identifying the senator who was responsible. It turned out to be Georgia’s Saxby Chambliss, whose staff initially seemed hostile and angry (apparently because of agriculture issues) and refused to set up a meeting or even to talk seriously about my nomination. After repeated entreaties from the White House, Chambliss agreed to meet with me. The senator was quite courteous, but the meeting was tough. Whether or not the agricultural community was opposing me (and some segments of it continued to do so), he seemed very concerned that I was on a kind of wild mission against the meat and poultry industries. To me, this was truly surreal. Eventually Senator Chambliss lifted his hold, and we all thought that we could proceed to a vote.


Except not. Senator John Cornyn of Texas decided to put on a new hold, and so we had to meet with him as well. Of course, his schedule was full, and meeting with me was not exactly his top priority. Eventually he agreed to meet. He was not much focused on cows and vegetarianism, but he did press a number of questions about guns and the Second Amendment. My views on the Second Amendment are mainstream—I agree with the view that it creates an individual right to own guns—and he asked me to write him a formal letter to this effect. I did, and he was satisfied.


In the meantime, I learned that powerful Republican-leaning business organizations, including the US Chamber of Commerce and the National Association of Manufacturers, strongly supported my confirmation (on the ground that I favored cost-benefit analysis and would not be likely to rubber-stamp expensive regulations). They had been relatively quiet, in part on the ground that their support could create problems with Democrats and progressive groups. But they decided that it was time to make their views publicly known. Surely, then, we were ready for a vote.


Except not yet. During the confirmation process, the commentator and best-selling writer Glenn Beck, who then had a national television show on Fox, developed what appeared to be a kind of obsession with me. (I use the word advisedly; he has apparently discussed me on the air well over a hundred times.) He despised the idea of nudging. In his view, nudges are a form of manipulation, insidious, sneaky, scary, secret, slimy, smelly, shady. He decided, and said repeatedly on national television while pointing to a picture of me, that I was “the most dangerous man in America.” Sometimes he prefaced “most dangerous” with “most evil,” as in “most evil, most dangerous man in America.” (Considering the fact that the nation has a large number of murderers, that is quite a statement.)


He provided a series of apparent exposés and conspiracy theories, with arrows pointing from one person’s face to another person’s face, culminating in the claim that the head of OIRA has “one of the most powerful jobs in the world.” On several occasions he said that “first it’s nudge, then it’s shove, then it becomes shoot.” He said that I control “everything through nudges.”


In Orwell’s 1984, there is a brilliant, powerful, and frightening scene of the “Two Minutes Hate,” in which party members must watch a film depicting national enemies. (As it happens, the leading enemy is named Goldstein.) At times, Beck’s attacks on me, featuring my smiling face, were not entirely unlike those scenes. A new website was created, stopsunstein.com, filled with inflammatory quotations, some taken out of context to suggest that I endorsed views that I rejected and was merely describing.


I began to receive a lot of hate mail, including death threats, at my unlisted home address. One of them stated, “If I were you I would resign immediately. A well-paid individual, who is armed, knows where you live.” And for reasons that remain mysterious to this day, I was still unable to get a vote in the Senate.


In the Meantime


The death threats and confirmation wars did not prevent me from working in government. From the first day of the Obama administration, I was privileged to serve as senior adviser in the Office of Management and Budget during some of the most challenging months in the nation’s history. That position did not require confirmation, and while I had to be careful not to perform any of the functions of the OIRA administrator, there was a lot to be done.


In the position of senior adviser, I was able to participate in some high-level discussions involving the central issues of the time, including the future of the auto industry, open government, health care reform, regulation of the financial sector, and environmental protection. I was lucky enough to be present during some of the conversations in which President Obama decided to save General Motors and Chrysler. And I was able to spend a great deal of time in the discussions that led to the Dodd-Frank financial reform law. As we will see, key features of that law can be categorized as nudges.


With respect to OIRA itself, I could not run the operation or meet with those outside government, but I could certainly attend OIRA’s staff meetings. One of my main goals was to learn as much as I could and to be in a position, when confirmed, to hit the ground running—to identify and implement the best possible reforms of the OIRA process, with the goal of ensuring that the administration would be able to deliver real safety and health benefits for the American people, and do so in a way that was compatible with economic growth and job creation.


In the meantime, the prospects for an up-or-down vote on my confirmation were increasingly dismal. Toward the close of summer, it looked as if the Republicans would take a hard line against many Obama nominees. With respect to OIRA, our best guess was that Republican senators had decided to apply a process of “rotating holds,” so that any time a hold was lifted, another hold would be immediately put in place. For this reason, it was essentially meaningless, I suspect, that Senators Roberts, Chambliss, and Cornyn had lifted their holds. Later in the administration, Republicans routinely blocked up-or-down votes on Obama nominees. It didn’t much matter who the nominees were; nomination by President Obama was enough to cause big trouble. But at this stage, this kind of organized effort was not yet usual.


Our only option was to seek to break the filibuster with a cloture vote, which requires sixty votes, and which would require the Senate, in the midst of really important business, to set aside thirty hours for discussion of yours truly. (Is it necessary to say that this too seemed surreal?) Senator Harry Reid, the majority leader, called me to say that he would ensure such a vote. The vote was scheduled for September 9, 2009. On that day, I was put on the phone with a number of fence-sitting senators to try to persuade them that I was not going to ban hunting, steal guns, or focus on rodents. Ultimately the Senate voted 63–35 in my favor, thus allowing an up-or-down vote.


Glenn Beck covered the vote live on national television, showing the proceedings on the Senate floor while telling his viewers ominously that if I was confirmed, they were “in danger.” He added, “It is time to get everyone you know to call Capitol Hill [because Sunstein is] the most dangerous guy out there right now.”
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