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For Bill, Billy, and Danny


FOREWORD BY DR. PHIL

In Love and Money, Ann-Margaret Carrozza, a preeminent asset protection attorney, teaches us how to keep those people with “larceny in their hearts” out of our pockets, bank accounts, retirement funds, and every other accumulation of our hard-earned money. Sometimes those who seek to redistribute the fruits of your labors are those closest to you, those with whom you have been the most intertwined. Across forty-plus years in dealing with relationships, I have observed that people certainly divorce a different person than they marry! Ann-Margaret teaches us that the old saying is true: “Good fences make good neighbors.” More important, in Love and Money she teaches us all when, where, and how to build those fences.

There are many terrific books out there on investing and wealth building. Ann-Margaret understands it is not what you make but rather what you keep that matters. Love and Money goes that important step further and asks us to consider the folly of focusing exclusively on building wealth when it can be so easily lost to destructive breakups, lawsuits, sinister con artists, and ill-advised business dealings. She teaches us how to effectively utilize contracts for a variety of personal situations that could otherwise turn messy, and she also shows us how to erect legal barriers against those outside of our personal lives who may try to take advantage of us and destroy any wealth we may have accumulated. And she does so in language we can all understand, which is why she is such a valued expert contributor on Dr. Phil.

I have often said that money problems are not solved with money. There are powerful internal factors responsible for most lottery winners and other windfall recipients who blow through everything in short order. Ann-Margaret teaches us how to identify the traits within ourselves, such as low self-esteem, fear, and stress, which can negatively affect wealth. In Love and Money, she shares the actual internal strategies she utilized to go from being “in debt up to her eyeballs” to a successful real estate investor and business owner.

I highly recommend this book if you wish to protect your finances from costly legal and relationship troubles while simultaneously strengthening your financial bottom line. You will read this once and then continue to refer to it for years to come.

—Dr. Phil McGraw

November 2016


INTRODUCTION

Relationships with loved ones can dramatically impact our financial security. Our level of financial security, in turn, can profoundly alter the course of romantic and other relationships. The many intersections of love and wealth can produce explosive and potentially devastating legal consequences. Examining the effects of personal relationship fallouts on one’s wealth has been largely uncharted territory in the realm of personal finance. Ignorance about the legal consequences of troubled relationships with loved ones, however, is the single biggest threat to one’s wealth.

Broken hearts can be very expensive. We know that a contentious breakup can reduce our assets by half—not to mention the legal fees. Happy relationships can also cost us. This is because all relationships will eventually end. Our weakened state, in the wake of a loved one’s death, can leave us vulnerable to con artists, greedy relatives, and inadvisable legal dealings.

What good is building up a nest egg if failed relationships and ill-advised legal dealings can wipe us out? The average American is far more likely to be involved in a costly legal dispute with a former loved one than with a stranger. Developing the ability to identify and avoid relationship landmines by implementing a few structures on the front end can prevent you from legally battling someone with whom you once shared Thanksgiving dinner (or a pillow).

The themes of love and money are inextricably intertwined. A problem with either of these areas can wreak havoc with the other. Conversely, getting a handle on either one of these areas will pay dividends in both. Improved relationships with loved ones can facilitate wealth building. A strong financial foundation, in turn, helps eliminate the single biggest source of relationship disputes—lack of money.

In terms of legal preparedness, an estimated 60 percent of American adults have gone through the exercise of creating a will. In the pages that follow, I will show how a will alone is incapable of protecting a family’s wealth and relationships from today’s unique challenges. A typical will utilizes a template that hasn’t changed much in more than two hundred years. Often, only the names are changed, and the “new” document can be created in less time than it takes to boil water. This document, acting alone, fails miserably to adequately protect most families, and, moreover, is a pitiful last form of communication to our loved ones.

This book will introduce the love contract and other legal structures that are designed to protect wealth for us and our loved ones while also protecting wealth from our loved ones and their problems.

This is not a book about financial planning. Someone might be a financial genius and still lose more than half of his assets in a breakup because he wasn’t legally protected. What does it matter whether our investment rate of return is 3, 4, 5, or 6 percent if we have a 40 to 50 percent chance of losing one-half of the assets to a bad breakup? Think the assets are safe if you are in a blissfully happy relationship? Not if you require extended long-term care or face other unexpected legal liabilities.

In the following pages, we will look at prenuptial, postnuptial, and cohabitation agreements, which have evolved in my law practice into a document I call the “love contract.” We will examine the contract process itself and use it to deal with not only financial and legal problems but also love and relationship issues. Working with thousands of couples over the years, I have discovered that the contract process provides a unique and animus-free framework with which to resolve a wide variety of problems. Ultimately, the love contract can be used as a couple’s personal mission statement.

We will explore external threats to our wealth in the form of con artists and toxic contracts as well as internal wealth impediments such as lack of personal vitality and low self-esteem.

Dozens of real-life cautionary tales will demonstrate how to prevent family feuds at death, how to properly protect our furry and feathered family members, and also how to prevent con artists from separating us from our wealth.

Last, through our love contract with the future, we present a tool with which to transmit ideas, values, and good deeds generations into the future. The love contract with the future allows us to protect and preserve our most important assets—those stored in our hearts and minds, for posterity.
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PRENUPTIAL AGREEMENTS

When we think about contracts that protect assets, the document that pops into most minds is a prenuptial agreement. Nearly everyone has heard of “prenups,” but the creation of one prior to getting married is still the exception rather than the rule.

My unscientific survey of the ten thousand clients I have worked with over the years indicates that fewer than 5 percent of them had prenuptial agreements prior to getting married. This makes sense in relation to older couples, as these agreements were virtually unheard of before the 1980s. After the 1980s, it became more common to read about celebrity couples and super high–net worth individuals getting prenups.

As an estate planning and asset protection attorney, I started to routinely offer prenuptial agreements to my clients as of the late 1990s. Wearing my “attorney hat,” it makes perfect sense that we should do everything possible in order to protect ourselves against a costly divorce. This is, after all, the single biggest statistical threat to our net worth. Why, then, do most people giggle nervously when the subject is raised and proceed to jump headfirst into a legally unprotected marriage?

Think you don’t need one? Neither did Sir Paul McCartney. That decision cost him an estimated $48.6 million—not including legal fees. Other celebrity examples abound. In a 2013 interview, the late Robin Williams described his most recent divorce as “having his heart ripped out through his wallet.” He famously quipped that the term “alimony” was originally derived from the phrase “all the money.” We see other legendary actors such as James Caan and Robert DeNiro bemoaning the “downstream” movie parts they feel forced to take in order to meet exorbitant alimony payments to exes. Throw some bad behavior into the mix, and there are truly no limits on the financial settlement that a judge can order. Tiger Woods’s reported adultery is said to have cost him $100 million!

As a society, we are much more likely to take action to guard against other risks, even though they are statistically very remote when compared to the risk of divorce. Consider the fact that the overwhelming majority of us carry fire insurance on our homes. The actual risk of losing one’s home to a fire is less than 1 percent.

The rational part of us knows that there is a 40 to 50 percent chance of divorce nationwide. However, nearly 100 percent of us entering marriage believe that we will be in the lucky one-half. It is clear that people about to be married are not coherently and objectively looking at these statistics. This reminds me of college freshman orientation. The moderator asked the auditorium of eighteen-year-olds who was going to graduate in the top 20 percent of the class. About 75 percent of the hands went up. We realized that more than half of us were wrong. Law school orientation presented more somber statistics. The dean of students began by telling us about all of the school’s great athletic facilities, performing arts programs, and social events. He then deadpanned that it was a shame we would have no time for any of it, given the amount of work in store for us. Next, he asked us to look at the person to our right and then to our left. He seemed to take sadistic pleasure in announcing that one of the three of us would not make it to graduation day. As a class, our “attrition” or failure rate was only somewhat lower than the grim prediction. I am sure every student in that room believed they would complete the three-year law school program. More than 20 percent of them were wrong.

I suppose that our innate optimism protects us from self-identifying with any “failure” group. A little voice in our heads says, “My marriage will not be the one in two that doesn’t make it, because I’m no quitter.” The other reason that we don’t internalize the 50 percent failure rate as a risk is that we are actually and quite literally “out of our minds” in the early stages of a relationship. It is impossible to imagine that you may, one day, be at odds with your beloved. There is strong brain chemistry at work during this initial euphoric phase. Scientists have described the oxytocin emitted during the early stage of a relationship as opiatelike and stronger than heroin. This can certainly alter one’s objectivity and decision-making.

What I am asking you to do at this point is to read the rest of this chapter while, at the very least, considering the possibility (however remote that may seem to your besotted mind) that you may not be objectively analyzing your exposure to risk at this point in time.

Even if you remain unable to imagine your partner ever changing or acting in a less than honorable fashion, then consider the possibility that you may change. Much of the work we do in estate planning centers on the possibility that we may undergo physical or mental changes as time progresses. We must erect legal guardrails in the form of advance directives and trusts so that we are protected from possible evildoers and other external threats as well as our own folly. A prenup should really be viewed as an extension of your estate planning protections, designed to shield both of you from changes in behavior either of you may exhibit in the future.

If you feel like you are courting doom by discussing endgame rules on the front end, please remember that these rules already exist. By getting married, you are entering into a contract. There are more than one thousand rights, rules, and responsibilities that flow from the legal marriage contract. Exit rules are already in place. The problem is that they were written by someone else. As a former state legislator, I worked with my colleagues to try to come up with “default” laws to govern many areas of life that an individual fails to plan for. A common example of such a default rule is when someone dies without a will. Every state has an inheritance formula to distribute our stuff upon death. These “statutory” beneficiaries may or may not be the folks whom I wanted to inherit my assets.

Relying on your state’s default property distribution rules upon divorce is especially problematic, because there is a stranger in the mix. The judge (some are strange, indeed) is charged with interpreting and applying the default rules that other strangers (your state legislators) voted into law. Most states are so-called “equitable distributions” as opposed to community property jurisdictions. This means that the judge is given pretty wide latitude to ensure that “equity” is achieved. This is a sort of fuzzy and decidedly subjective mission, which can produce some absurd results.

If you feel that the rules, or the judge’s application of them, are unfair, you will likely fight them through your lawyer. He or she is yet another stranger in the mix. You will pay him or her handsomely to fight against someone else’s rules and decisions.

Engaged couples are prepared to customize many aspects of the wedding celebration and vows. You wouldn’t say to your caterer or bridal seamstress, “I’ll take whatever most people have.” This is your future, and you can and should customize it so that it pleases you. It is in this spirit that I implore you to not allow a bunch of strangers to script your marriage endgame and future security if, for whatever reason, the marriage doesn’t work. Customize your rules ahead of time.

I think that the most natural way to contemplate a prenuptial agreement is in the context of our other estate planning discussions. Remember that all marriages will end—either at death or through divorce. We readily engage in estate planning to ensure that a surviving spouse has as smooth and financially secure a transition as possible. It is in this spirit that we should create documents to ensure that neither one of us will ever be subjected to strangers’ strange rules in the event that the marriage doesn’t work out. Think of the prenup as a way to protect both of you. It is a way of saying to your partner, “I love you and want to spend my life with you. However, if, for any unforeseeable reason, ‘we’ don’t work, either permanently or temporarily, it is important to me that we make certain promises to each other as a tribute to the love that we now share. Let’s take steps to ensure that each of us will always be as financially stable as possible. I also want for us to promise that we will always treat each other with respect and never publicly speak negatively about the other.”

The Contract Process

The themes of love, protection, and respect should form the underpinnings of your prenuptial agreement. It can and should also deal with far more than simply who gets what in the endgame. This is why I began using the term “love contract” for prenups that contain any provisions in addition to a bare-bones property distribution. As you will see in the pages ahead, there is really no limit to the degree of creativity or personalization you can have within a love contract. At its essence are the enduring themes of protection and respect. Contrary to popular belief, we are not simply focused on the wealthier party protecting her assets from the other. Instead, any good contract begins with each party deciding what they want in a given venture and then determining what they are willing and unwilling to do or give in order to reach the goal. In determining our limits, we seek to protect ourselves from all “knowable risks.” These risks encompass far more than merely financial issues. Both parties always have a lot at stake—regardless of whether or not they have any assets to speak of. They should, therefore, be full partners in the contracting process. The process begins by each party separately considering the following.

1. WHAT DO I WANT?

We begin by determining what it is that we truly want. First, we think about what kind of relationship we want. Here, we consider aspirational items, which comprise the “mission statement” portion of the love contract (see chapter 12). We must then think about what we want in the context of a possible breakup. For starters, this should include a peaceful “endgame.” Next, what would we need, financially, in order to be on solid footing in the event of a breakup? To assess this, you will need to consider many factors. Is a geographic move or career disruption contemplated in advance of the marriage? Will you be living in a house or apartment owned by the other party? If so, what will the short-term and long-term living arrangements be upon breakup (or death)? If you are the partner with more money, this question will cause you to determine your “firewall.” This is the number below which you cannot comfortably exist. This is your baseline security amount. You do not gamble with this, you don’t give it to your cousin to invest, and you do not leave it on the table going into a marriage and simply hope for the best. This would be reckless. Think of it this way: if you didn’t insure the integrity of this baseline amount, your psychological security would be undermined. You probably wouldn’t be very pleasant to be around. So, you aren’t doing anyone any favors by not protecting yourself first.

This initial self-assessment phase should also cause you to take inventory of any past relationship ghosts. Yes, it is usually in poor taste to regale your partner with tales of past romances. However, if you have any “hot buttons” that are a result of weird, annoying, or damaging past relationships, it is important to “contract against them” here. My clients have no shortage of cautionary tales that they are determined to avoid the “next time around.”


FRANK’S STORY

My client Frank’s former mother-in-law always accompanied him and his now ex-wife on vacation. Whether it was a three-day weekend in the country or a two-week “dream vacation” in Hawaii, Mama was there, in her orthopedic shoes and floppy hat. Frank tried telling his wife that he craved time alone with her. She was sympathetic but felt conflicted because her mother was a widow with health issues and really enjoyed the getaways. The couple also had a host of other problems and eventually called it quits. It was the group vacations, though, that haunted him and caused him to vow that he would never marry again. When I told him and his current girlfriend that they could deal with this issue within a prenup, it seemed to lighten the load of some of his baggage. His girlfriend readily agreed to solo vacations and also had a few requests of her own. Her last boyfriend was a TV sports junkie and spent the better part of every evening and weekend in front of the TV. This annoyed her to the point of being sick over it. She was intrigued to learn that she could address this issue within a prenup and thereby avoid having to be a “sports widow” ever again.



By focusing on our own needs first, we can avoid the trap of being too “giving” on the front end. I have often seen a partner say, “I am not marrying you for your money. To prove it, I will sign whatever you want.” Sometimes the partner with fewer assets wants to show the other (and his family!) that her intentions are pure. When I hear this, I actually yell at my clients: “You aren’t doing anyone any favors by signing a one-sided contract in martyr-like fashion!” The implication of doing so is that you don’t have any assets or anything else of value that merits legal protection. This is not the right tone to set at the beginning of what should be a loving and mutually supportive and respectful partnership. By signing “whatever the other one wants,” you are not being respectful of yourself. By extension, as mothers have told daughters for eons, “how do you expect anyone else to respect you if you don’t respect yourself?” Remember the airplane metaphor: put your oxygen mask on first. Otherwise you will be useless to everyone around you.

The party with fewer assets must start by considering what he needs in order to be made whole in the event of a breakup. I consider three months of living expense money to be the absolute minimum. From here, it is advisable to project out how your needs may change in years to come. If, for example, you have been out of the workforce for five years because of the marriage, you may need to hone career skills by going back to school or relocating in order to find your next job. This will require greater financial resources.

The bottom line with step one is to avoid one-sided contracts. They are mean-spirited and can be challenged later on by a party claiming that they were coerced into signing. All contracts rest on a firmer foundation when both parties receive something of value from it.

2. WHAT CAN I GIVE? WHAT ARE MY LIMITS?

Once we have established what we want, we can move on to the second step in the contracting process: What am I able to do and give in order to achieve my goal? Just as important, we need to determine our limits. In this step, the party with more money should consider what she can comfortably give to the other in the event of a breakup. Just as important, she needs to determine her financial firewall—this is the amount she is unwilling to lose. Ideally, the amount that can comfortably be paid out will bear some resemblance to the figure arrived at by your partner in step one.

Beyond the baseline financial issues, we next need to consider what else we can promise the other. Your wedding vows will include a blanket pledge to “love, honor, and cherish.” Step two of the love contracting process should cause you to put some flesh on these wedding vow bones. In other words, what are some concrete ways that I can love and honor my partner?

I recommend that couples begin step two by promising never to publicly malign the other. This should apply not only in the event of a breakup but also during the intact relationship. We all know that there will be some disagreements and problems ahead in any relationship. By promising not to speak ill of the other in public, we seek to establish civilized and respectful “rules of engagement.” No one likes to be publicly embarrassed. I have had a few divorced clients tell me that they knew the marriage was over when their spouse made disparaging remarks about them in front of other people.

Why should we want to put something as basic as this in writing? Because in the heat of anger, respectful conduct does not always “come naturally.”


LARRY AND SUE’S STORY

The “no maligning the other” clause was initially inspired by my client Larry. He was a self-made and highly successful business owner who grew up in poverty. His wife, Sue, grew up in a comfortable upper-middle-income environment. Larry told me about going to a dinner party with Sue. A colleague, who had had “one too many” ribbed Larry about wearing a suit to the more “casual chic” get-together. In an unthinking attempt to deflect the barb with humor, Sue told the group that Larry grew up in a trailer park and can’t be expected to always get the details quite right. Yes, this was a thoughtless and insensitive comment. For Larry, though, it cut him to the quick. He told me that he felt reduced to his inner “poor kid” who could never quite measure up. He had simultaneous feelings of mortification and hatred toward Sue. This stupid comment was the beginning of their end.



When promising not to publicly malign your partner, you should take special note about what their personal sore spots may be. In Larry’s case, it should have been obvious to Sue that he would never be completely over the difficult and often embarrassing circumstances of his poor childhood. By making a mental list of your partner’s likely “sore spots,” you can avoid unnecessarily hurting him during an argument or in front of others. Note that this sore-spot list should be made and kept mentally. Putting this list in writing or announcing it would be very insulting. Imagine your partner’s reaction if you were to proudly proclaim that you will never intentionally embarrass him on account of being fat, bald, short, etc.

The “no maligning” promise in the context of a love contract takes the form of a “nondisclosure” clause. This is almost always a part of a celebrity or high-profile couple’s prenup. The essence of this clause is that you promise not to pen a “tell all” book or do the talk-show circuit sharing your celeb ex’s weird fetishes. This provision comes with built-in carrot and stick financial features. When you see a tight-lipped divorcing party emerge from court, shielded by her smirking attorney, who barks a clipped “no comment” to the paparazzi, you can be sure that she is complying with such a nondisclosure clause.

3. NEGOTIATE AND COLLABORATE

Step three of the contracting process causes you to imagine what the two of you, as a couple, can accomplish and create together. At the heart of any collaborative legal endeavor is the notion that what you can be, make, and do together is greater than the arithmetic sum of what you can be, make, and do separately. This step forms the basis of your mission statement. It is central to all of the love contracts (prenups, postnups, and cohabs). The mission statement is the prenup’s higher ground. This is covered in chapter 12.

Prenup FAQs

Q. My son is engaged. How can I convince him to get a prenup?

A. You can’t. The thought of an evil ex-in-law getting a hold of your child’s assets one day may keep you up at night. But if your child refuses to agree to a prenup, this is his or her prerogative as an adult. Rather than completely dropping the issue, though, consider a more limited approach. If your daughter is adamant about keeping her “love blinders” firmly in place and wishes to cast her lot together with Mr. Wonderful, you will need to acknowledge to her that this is ultimately her decision. However, do you not have a right to ask your child to consider a limited prenuptial agreement as it relates to your assets currently earmarked for your child in your will? Yes, I know you heard that inherited assets are off limits in a divorce settlement. That is what we refer to in law school as “Black Letter Law.” It is true. If asked on a game show, the correct answer is that inherited assets don’t get split. However, in the real world, there are many ways that inherited assets can and do get split between the parties in a divorce.

If your son inherits a brokerage account and puts his wife’s name on it, guess who will get it in the event of a split. What about the vacation property that you willed to your daughter alone? Well, if your son-in-law planted a rosebush or fixed a broken curtain rod on the property, he will likely claim his “fair” share upon breakup. He will claim that his efforts were essential to the preservation of the property (puhleez!).

Even if your child is scrupulous about keeping assets off limits and totally separate from a spouse, they may still be unsafe. If, for example, one party has a $50,000 money market account that was inherited from Grandma, a judge is technically not able to order that it be split. However, he or she may give the other party more of another asset to even up the sides.

The themes of love contracting and estate planning often intersect and can never be viewed entirely separately. In the context of parents’ estate planning, I have seen courts consider a child’s future interest in a trust as countable when distributing the couple’s assets. This was so even though the creator of the trust was still alive and the child would not actually receive anything until the parent’s death.

Q. My business partner has fallen madly in love with someone she just met online. Do I have a legal right to request that she get a prenup?

A. That depends on the terms of your partnership, shareholder, or LLC operating agreement. I always encourage my clients to include a love contract provision within their corporate governance documents. This would require all partners to agree to create a prenup, postnup, or cohab depending on their relationship status. This provision clearly spells out that the business entity is separate property not to be considered in any postbreakup financial division. Without this requirement, your partner’s failed romance will become your business headache. The business will be subjected to a full-blown valuation. You can expect forensic accountants to be swarming around your workplace. Your personal tax returns could even be subpoenaed in order to determine whether all of the divorcing party’s income and assets are being accounted for. Having this legal protection in place will prevent anyone from ever having to liquidate his or her business interests in a fire-sale manner in order to raise cash for a costly divorce settlement. It will also prevent you from having a stranger as your new partner.

Q. I have heard of prenuptial agreements not being enforced. Why bother getting one?

A. The short answer is that any overturned prenup must not have been properly made in the first place. The more apt question would be, “How do I ensure that my prenup will be enforced later?” Having reviewed all of the cases where a prenup was stricken down, we can isolate three poison pills, which, if avoided, should ensure that yours will stand:

1.   Both parties should have separate counsel. This is not an area where you want to economize. If you share a lawyer or go it alone without a lawyer, you may as well not bother with the agreement. The classic way out of a prenup is to claim that one was not given the opportunity to have the terms reviewed and explained by independent counsel. Counsel for one party should not even recommend an attorney for the other side.

2.   Never sign the prenup immediately before the marriage. If a prenup were signed the day before the wedding, then the party who wishes to get out of it would have an excellent argument that they signed “under duress.” What constitutes a safe proximity before the wedding? Several months is ideal. If you have a shorter time frame and don’t wish to postpone the wedding, then sign the prenup but consider bolstering it with an identically termed postnuptial agreement created after the wedding (more on this in chapter 2).

3.   Include an accurate itemized list of your assets. Failure to disclose all of your assets can provide the other party with an effective argument that he or she was not aware of the true extent of the property interests being waived. Avoid blanket descriptions, such as “all of my assets.” This could be challenged. It is also advisable to provide copies of the three most recently filed federal income tax returns.

4.   Be honest about your assets and also about your debts. It is not pleasant to have a lot of debt, not to mention having to disclose this fact to your loved one. However, if you don’t give a full disclosure of your weak financial position in the prenup, you will be at a clear disadvantage in a future possible property settlement. It won’t look very good for you to explain to the judge that you need more financial help from the other party than is readily apparent, because you fibbed in the prenuptial agreement (which you had to swear to before a notary). The same holds true for inflating the value of assets you list. Pride has a place in the first step of this contracting process but not in the disclosure step. I have seen the “poorer” party estimate that her grandmother’s cameo is worth many thousands of dollars. This is a silly attempt to appear to be more financially solvent than is accurate. I understand the impulse, but please resist doing this. Again, you will be in a bad position when and if it is ever time to distribute assets. You will likely get $10,000 less if you pretended you had an asset of that value in the prenup.

Q. Isn’t a prenup unromantic?

A. No—think of it as an extension of one’s wedding vows. Ideally, it can be a joint goal-setting exercise that covers so much more than just money. What’s not romantic is letting some strange judge decide who gets your stuff (and pets!) in the event of a divorce.

Q. Why can’t we just make verbal promises to each other?

A. Putting something in writing guards against faulty expectations and faulty recollections. When something is important, we put it in writing (e.g., to-do lists, New Year’s resolutions, etc.). Research shows that we are more likely to remember and prioritize things if we write them down.

Q. A prenup is only important for the wealthy party, right?

A. Not if it is correctly prepared. A prenup should make sure that both spouses are in a decent financial position if the marriage doesn’t work out. This is especially true if one partner is planning to postpone or sacrifice career-advancement opportunities for the sake of the marriage.

Q. Isn’t it awkward to bring it up?

A. I tell my clients to blame it on their parents or on me. If there is a family business involved, the corporate rules should require all shareholders to enter into prenups (or postnups or cohabs) to avoid forced liquidation if any family members divorce. Blaming it on the lawyer is easy—no one likes us anyway!

Q. What are some of the lifestyle clauses that couples are incorporating into their prenups?

A. I advise my clients to start by looking at failed relationships they’ve had and isolating their “poison pill” items. Some couples have negotiated limits on clothes spending, cosmetic surgery obsessions, and sexual bucket list items as well as weight-gain penalties.
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POSTNUPTIAL AGREEMENTS

For generations, spouses who had issues to resolve only had two choices: grin and bear it or leave. This is because legal contracts between married people were not recognized under common law. Today, married couples in forty-six states have the right to contract with each other in order to resolve or prevent a whole host of problems. Increased legal acceptance has resulted in matrimonial attorneys drafting more of these agreements than ever before.

Postnuptial agreements can be used to settle a wide variety of marital disputes. Financial disagreements, housekeeping issues, and vacation selections are common components of these contracts. Some couples even ask to include a “sex schedule” within the document. You will be glad to know that this schedule would not be legally enforceable in a court of law. However, it may still be useful in order to clarify expectations between the parties. See more on the “life style” clauses in chapter 12.

Postnuptial agreements can be used to strengthen a prenup that was entered into too close to the wedding day. Most often, though, they are used in times of marital crisis. When the cheating spouse is groveling for a second chance, the aggrieved party can now ask for more than just his or her word that it won’t happen again. Monetary penalties for future indiscretions are commonly incorporated into the document.


KEN AND LOUISE’S STORY

“Ken” and “Louise” were referred to me to discuss a possible postnup in the wake of his infidelity. Louise was truly on the verge of leaving and grappled with very mixed emotions regarding their future. A trip to a marriage counselor provided little help. The counselor basically told Louise that it was her decision as to whether she should stay or leave. However, if she chose to stay, it would not be “constructive” to continually bring up “the incident.” At my conference table, Ken promised Louise that it would never happen again. He “now realized just how important [she] was to him” and that “this chapter could somehow ultimately result in a stronger and better relationship.” I was proud of my self-restraint in not rolling my eyes when Ken said this. Instead, I asked if he was willing to agree to a penalty provision within the postnup. (Justin Timberlake and Michael Douglas are both reported to have agreed to such infidelity clauses.) The gist of Ken and Louise’s clause was that if either party was unfaithful at any time, and a divorce occurred thereafter, then the aggrieved party would receive 60 percent of all assets.

Ken agreed to the penalty provision. He had it reviewed by a separate attorney, and they both signed. Two years passed, and things improved between them. For Ken’s fiftieth birthday, he asked Louise if she would possibly agree to a threesome. This was his biggest “bucket list” item. Her initial reluctance was short-lived. Louise was an enthusiastic participant and ultimately developed a relationship with the other woman. Louise eventually left Ken to marry Renee. Ken was devastated. During the divorce, Ken’s lawyer tried to enforce the 60 percent penalty clause within the postnup. This didn’t work in Ken’s favor, however, because he “consented” to the initial relationship with Renee. It therefore did not qualify as “infidelity” as defined by the contract. In fact, the only conduct that qualified as infidelity was Ken’s original affair. Because the divorce took place after the original episode (the agreement did not require that the divorce immediately follow the infidelity), Louise ended up with 60 percent of the couple’s assets. I advised her to create a prenup before taking the plunge with Renee.



Postnuptial Agreements for the Happily Married

I encourage all of my married clients to consider creating a postnup. This comes as a surprise to nearly everyone I suggest it to. Why on earth would a happily married couple need a postnup? Because without one, your entire estate plan might unravel.


VIVIAN AND CARLOS’S STORY

Vivian and Carlos created wills with me more than ten years ago. Their “distribution scheme” within the wills was what you might imagine. Upon the death of the first spouse, they each wanted all of the assets to pass to the survivor. Then, upon the death of the surviving spouse, they wanted their assets to be distributed equally to their two children, Carlos Jr. and Tina-Marie. Their biggest concern was that they did not want any assets passing “outside of the family” to either of their children’s spouses. Instead, they wanted the assets to go from their children directly to grandchildren. They gave me strict instructions that “nothing goes to the in-laws!”

I explained to them that once their children inherited the assets, they were legally free to do with them as they pleased. This included sharing the assets with their spouses. Vivian and Carlos were adamant about preventing any of their wealth from going to the in-laws. They were only barely on speaking terms with their son-in-law, Vinny. They hadn’t spoken at all to their daughter-in-law, Tanya, in five years. Having prepared wills for twenty years, I have come to learn that it is very common for my clients to have issues with their children’s spouses. Five years without speaking, though, was pretty severe. What could have caused this? I felt that it was my job to ask. Somewhat ironically, it turned out that the feud erupted over an estate planning discussion. Shortly after the birth of their first grandchild, Vivian and Carlos suggested that Carlos Jr. and Tanya create wills to name guardians for little Joachim. Tanya informed them that they already created a will shortly before Joachim was born. The will named her parents as the legal guardians of little Joachim in the event that she and Carlos Jr. were to die before his eighteenth birthday. Vivian was devastated! How could Carlos Jr. have gone along with this? Tanya’s parents were so clearly unfit. They practiced a “bizarre” religion and were so utterly ignorant that Vivian felt that it should be against the law for them to even vote.

In response to my further questioning, Vivian conceded that she was still on speaking terms with her son. Yes, she was hurt that he agreed to the selection of his wife’s parents, but Vivian reasoned that Tanya must have pressured him into it. “Surely he was subjected to that domineering *%#!*’s control,” Vivian hissed. I turned to Carlos, and as if on cue, he dutifully nodded his silent assent.

I again explained that they couldn’t prevent Carlos Jr. from sharing his ultimate inheritance with Tanya. That is, unless they (Vivian) felt strongly enough that they were willing to legally restrict Carlos Jr.’s access to his one-half of the estate. And so it was that Vivian instructed me to draft each of their wills as follows: Upon the death of the first spouse, everything goes to the survivor. Upon the second death, whatever is left of the estate goes one-half to Tina-Marie and one-half into a trust for Carlos Jr.’s limited lifetime benefit. Their financial advisor, Shari, was named as the Trustee for Carlos Jr. The trust dictated that she give him 5 percent of the trust assets each year, and then upon his death, anything left in his trust was to go to Joachim, together with any future possible siblings he may have.

While this might not be the solution most people would come up with, it was clearly what Vivian wanted. She and Carlos definitely took my advice to customize their estate planning based on their individual situation.

One year after the wills were signed, Vivian died in a car accident. I heard that Carlos was in a state of shock. I called and suggested that he come into the office to review his legal planning. He said that he would but never did.

Five years later, Tina-Marie and Carlos Jr. made an appointment with me after their father died. I assumed that the meeting was to discuss probating the will we had drafted years earlier. I was wrong. They showed me a photocopy of a newer will in which Carlos left everything to Shari. “His financial advisor?” I asked. “And widow” Tina-Marie added. Tina-Marie and Carlos Jr. would have only received the estate if Shari had died first. Given the fact that she was eighteen years younger than Carlos, this was never a very likely scenario.

I thought about Vivian and how fervently she wished for the family’s assets to remain with her children and grandchildren. Now, everything was in the hands of a stranger to the family and there was nothing that could be done to correct it.

I thought hard about what went wrong here. I had reached out to Carlos when I heard about Vivian’s death. If he had come in, I definitely would have urged him to get a prenup in the event of a subsequent remarriage. I then concluded that Shari could have easily talked him out of doing one, even if I did have a chance to recommend it. I thought back to my meetings with Vivian and Carlos and how she set the agenda and Carlos just seemed to acquiesce to her wishes.
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