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Welcome to the club


Welcome to the club that you never wanted to join. When we stood in front of our family and friends and pledged until death do us part, we never thought we’d be among the 94 000 Australians who get divorced every year, and you probably didn’t, either. Or maybe you did—maybe your divorce has been a long time coming. Maybe you’re initiating it. Maybe your mum told you on your wedding day not to go through with it, like one bride we know. But then again, maybe it’s come completely out of the blue.


Or perhaps your de facto relationship, with houses or assets, children or fur-babies, or a mix of all of them, has come to an end.


Whatever route you’ve taken to get here, you’re splitting up. And it’s a scary, confusing time. For most people, divorce is what psychologists like to call a ‘major life crisis’, and it comes in at number two on the list of Really Horrible Things That Can Happen To Humans, just behind the death of a spouse or a loved one.


And yes, there may be times when you truly believe that your spouse dying would have been easier than the hell you’re going through now. If they were dead, you wouldn’t be facing the prospect of possibly losing your home and time with your kids, not to mention the embarrassment of your marriage ending. Right now, divorce might seem like the worst thing in the world.


But we’re here to say—you will get through this. We did. Rebekah separated from her first husband four months before Lucy separated from hers. And as lawyers, who grew up as the children of family lawyers, even we sometimes felt scared and confused as we navigated a strange new world that we never thought we’d be part of. We’ve also helped our friends with their separations and divorces, and we realised how valuable it is to have easy access to expert advice and support. We hope you’ll see this book as the next best thing to having a family lawyer as your best friend.


We know how to find our way around the bureaucratic nightmare that is the family law system, and we know how to fill in form J(2) a(ii) in triplicate and what a section 60I certificate is, and where exactly to put the initials at the bottom of each page. We might not be awesome at first marriages, but this is about divorce, not staying married to your first partner (because at that, we again admit, we’re not great).


So, given our experience both personal and professional in this field, we wrote this book. It’s for everyone who wants some help navigating the legal minefield that divorce can be, and who is looking for some tips on how to get through it with their life relatively intact—and with an even better, happier life on the other side.


It’s not anti-man or anti-woman, or anti-dads or anti-mums (we don’t really want to limit our potential audience like that; we’re not crazy, after all—we’ll take all the money). Most of all, it’s a book designed to help you through this difficult period in your life. Even the most toxic divorce is better than the alternative—staying in a toxic marriage.


We’ll look at how you can survive, and thrive, during and after your divorce. The book is broken into sections covering the bits many people find the most difficult aspects of ending a relationship—like the first few days, the first month, the first Christmas, and the first night without your kids. We’ve included case studies to help put into context the issues we discuss—most are from cases we, or our colleagues, have worked on, but some are stories we’ve been told by friends and family.


We know lawyers are expensive. We know they can be difficult to talk to. We know they say annoying things like ‘Well, the case of blah and blah said xyz,1 but really it’s hard to say what any given judge will decide on the day’, when you just want answers, dammit!


We know that you might not have any idea what’s first, or what’s next. This book isn’t an alternative to getting the best family lawyer you can find. You must get yourself a lawyer if you can. If you have no access to funds, or you have low funds, we’ll explain how to contact Legal Aid or another legal service assistance provider in your state. But what this book will do is help you understand the basics of the family law system, while saving you money by giving you the tools you’ll need to navigate through it.


With our help, you’ll be armed with the most up-to-date tips on getting the best outcome for you, and for your family, and how to do it without totally destroying your relationship with your former spouse. After all, they’re not going anywhere (especially if you’ve got kids—then they’re really, really not going anywhere) and you’ve got them in your life forever. Make it so you can look back on this stage of your life and say, ‘I behaved well, and fairly, even though I was so angry that I looked up whether provocation was still a partial defence to murder in my state’.2


And although we’re not psychologists (if you can, you should see an actual psychologist), we’ve included a bit about the psychology of divorce, and attachment theory, and how grief works, which can help explain why you feel so very awful, even if you want to get divorced.


The book also includes worksheets that you can use (if you’re a worksheet kind of person) to help you make plans for your future, or to help you clarify in your mind what you really want, and to help you get a clear idea of questions you want to ask your lawyer.


Studies have shown that writing things down makes us much more likely to implement our plans, and helps us realise what we actually want to achieve, and what questions we need to ask. The vast majority of businesses have business plans, and the worksheets are a way of using these techniques to help you through this time.


And remember—marriages come and go, but divorce is forever!




Safety note


The sad truth is that the most dangerous time for a woman is when she is leaving a relationship. In 2015, eighty women were killed by their domestic partners in Australia.3


If you have any reason, or even if you only think you might have a reason, to fear your partner, male or female, there is help available by calling 1800 RESPECT.


A few statistics


According to the Australian Bureau of Statistics:


• There were 113 595 marriages and 46 517 divorces in Australia in 2015. (This doesn’t of course include the many de facto partnerships that Australians entered into and left in that year, so the actual numbers are much higher.)


• Most marriages ended at the twelve-year mark.


• Most men got divorced at about age forty-five, while most women got divorced at about age forty-two.


• The end of a relationship where kids (under the age of eighteen) are involved accounted for 47.5 per cent of all divorces.


• Women initiate divorce proceedings more often than men but the majority of divorce applications are ‘joint’ (43.3 per cent).


• More and more marriages are ending around the twenty-year mark (an increase from 13 per cent in 1990 to 28 per cent in 2011).4


• And the average number of kids involved for each couple was 1.8.








1 When a law-talking person references case law (that’s where the judge makes a decision) they don’t pronounce the ‘v.’ as in ‘versus’. So Potter v. Potter becomes Potter and Potter. But it’s sometimes still written as ‘v.’. There will be an extremely esoteric reason for why this is, and we bet it has something to do with feudal England. Most things in the common law (that’s another term for judge-made law) are something to do with feudal England.


2 Don’t look this up.


3 Counting Dead Women, Destroy the Joint, @Destroythejoint.


4 Australian Institute of Family Studies—‘Twenty Year Itch’—2013.
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The first few days


The beginning of your journey


So let’s start at the beginning. You’ve either had a bombshell dropped on you, or you’ve dropped your own. The relationship is over. You or your spouse, or perhaps both of you, want a divorce.


This is big, life-changing news. Sometimes it comes out during yet another (failed) marriage counselling session, or maybe you’ve been discussing it for a long time. Sometimes, one of you has had an ‘exit affair’ and they’ve lined up the next victim (joking! Just joking!) before you’ve even had the conversation.


Regardless of how you’ve come to the point where your marriage is over (and this time really over), the first few days are very important. Our mother always told us ‘Start as you mean to go on’, and so, if you can, start and finish with your dignity and your grace intact.


First things first—urgent matters


Some things just can’t wait. The actions you take in the first few days post-separation can make the difference between a disastrous outcome and an outcome you can happily live with. Below, we have outlined some of the most difficult-to-unravel issues, and what you can do about them.


International parental abduction


One parent removing the children from the country they live in and permanently taking them to another country without the permission of the other parent (or the court) is rare but devastating, particularly if the abducting parent takes the children to a country that won’t return them. If your ex has financial or relationship ties to another country and/or has made threats to take the children to another country, then you must get urgent legal advice from a family lawyer.


A PACE (Passenger Analysis, Clearance and Evacuation System) Alert, also known as the Airport Watchlist, lets police know if children on the watchlist are being taken out of Australia. The Australian Federal Police will stop the children from being taken onto an aircraft or ship.


If you believe that your child or children are going to be taken out of the country, then do not delay. There’s nothing more heartbreaking than having a watchlist order made that misses the children leaving by an hour. If you cannot get in to see your family lawyer, the Australian Federal Police has comprehensive assistance on their website.5 The family law courts can make urgent orders if necessary.


Some countries are signatories to the United Nations Hague Convention on the Civil Aspects of International Child Abduction and these countries are regularly updated on the Australian Attorney-General’s Department site, at www.ag.gov.au. This convention means that parenting matters will be dealt with in a child’s place of habitual residence, so children will usually be returned for the parenting matter to be worked out.


Non-Hague countries include India, Pakistan, Indonesia (including Bali), Malaysia, the People’s Republic of China, Lebanon and the United Arab Emirates. These countries generally will not return children.


Don’t surrender your children’s passports to the other parent, or, if they haven’t got passports, don’t agree to them being issued passports, until you have sought urgent legal advice. Even if the country is a signatory to the Hague Convention, it can take time for children to be returned and it is a stressful process. (This is an understatement. It will probably be the worst thing you’ve ever gone through.)


If you think that your ex will ask the Passport Office to issue a passport for the children or if you think that passports will be reported stolen and reissued, you can lodge a Child Alert with the Australian Passport Office.6 This lets the Passport Office know that they need to check with you before issuing a passport. Although there is a requirement for both parents to sign a passport application, it is not unknown for parents to forge the other parent’s signature. Usually they are found out and prosecuted.


Self-managed superannuation funds and joint bank accounts


These can also be a source of serious problems.


We want to believe the best of people but sometimes they behave very badly. Money can go missing and bank accounts and self-managed super funds get raided, with devastating results (as in not only do you lose the cash, but you may actually also get fined and taxed).


You must let your bank know straight away, as soon as possible, that you have separated and ask that any joint accounts, including super accounts and term deposits, be changed so that two signatures are required to withdraw money or to set up direct debits. The bank can also flag your accounts so that you are notified of any attempts to remove money from your joint accounts.


You should try to reach an agreement (in writing, so via email or text message) with your now-ex about how money in the joint accounts can be spent in the early days of your separation—with an agreed daily limit and only on your ordinary expenses—like on your mortgage, school fees or child care, groceries and other bills that you would normally pay. This isn’t the time for either of you to go on spending sprees! Be aware that if you don’t close down your joint bank accounts post-separation, you will be liable for paying tax on any interest the account earns.


All this is especially important if you have a self-managed super fund that has cash or shares that are accessible, because they are still treated as super and you could be liable for tax and penalties even if your former spouse took the cash and moved to Turkey.7


To elaborate, if you are a trustee of the super fund with your ex, you could still be liable for their bad behaviour, particularly if they make off with the funds overseas.8


This was what happened in the case of Shail Superannuation Fund where the husband withdrew $3 460 000 from a cash management account owned by the self-managed super fund. The money was then transferred to an account in the husband’s name in Turkey. While the Administrative Appeals Tribunal was sympathetic towards Mrs Shail, the law was the law and she was found to be just as liable as Mr Shail for the tax and penalty (which meant she had to pay some $1 583 873.68 in tax and $1 475 322.50 in penalties for not paying tax). If you have a self-managed superannuation fund, you must seek urgent legal advice as soon as possible.


Case—when a person makes an application to a court for orders (that is, a decision of the court), that becomes the case before the court. It can also be called your ‘matter’, but generally only before it becomes a ‘case’. We like to keep you on your toes.


Time limits apply in property and spousal maintenance cases. You usually need ‘leave’ (special permission that might not be given) of the court to make an application for property orders or spousal maintenance orders after the time limit is up. The time limits are:


• twelve months after the divorce order becomes final for couples that are/were married


• two years after separation for couples that were in a de facto relationship.


Leave will only be granted if:


• hardship would be caused to the party or a child if leave were not granted


• the application is for maintenance, and the party applying is on a means-tested pension.


Party or parties—a person or legal entity, such as a corporation, involved in a court case, for example, the applicant or respondent.


Respondent—the person named as a party to a case. A respondent may or may not respond to the orders sought by the applicant, in which case they’ll be made on the materials that are supplied (i.e. one side won’t tell their side of the story).


Couples who were married can consent (that is, agree together) to the matter proceeding out of time without leave being granted (this is just one of the ways in which the law doesn’t actually give equal rights to de facto couples).


It is surprising how fast the time goes, and it is very stressful (and expensive) to have to suddenly file an application urgently. Keep the time limits in mind.


Your own bank account and your important documents


If it’s safe for you to do so, you should open your own bank account, before or as soon as possible after separation, even if you’re still living under the same roof as your ex. Any bank or financial institution will be able to help you with this.


You should arrange for your wages and any other payments (such as Medicare, Centrelink or parenting payments) to be made into your own bank account, in order to protect yourself from your ex helping themselves to your post-separation cash. You should also redirect any direct debits (such as your phone and utilities, for example) to your new bank account so you don’t get cut off without realising the bills aren’t being paid.


If you receive any family benefits, Centrelink payments or child care rebates, you must also by law inform Centrelink within fourteen days of any changes in your personal circumstances (such as your relationship status and estimated income, and your address if that’s changed), which you can do when you’re updating your bank account details with them.


You will need a variety of documents to prove your identity in order to open a new bank account. You’ll need certified copies or the originals of your important identity documents. More information on which documents you’ll need can be found at www.moneysmart.gov.au/managing-your-money/banking/switching-bank-accounts.


On the topic of your important documents, you should try to make copies or take the originals of any of your own documents that you might not have access to post-separation. These include:


• birth certificates (for you and your children)


• marriage certificates


• change of name certificates


• passports (for you and your children)


• immigration certificates


• superannuation statements


• debtors notices


• Medicare cards


• driver’s licence


• tax returns


• chequebook (does anyone still have chequebooks?)


• payslips (although most are now electronically available online).


If you can’t safely access these documents once you’ve separated, don’t panic. You can access copies of most, if not all, from various government bodies and your bank or financial institutions.


It’s also worth noting that a major source of conflict between parents post-separation is who gets to keep the children’s passports and birth certificates. Sometimes this can be dealt with in the parenting orders or the parenting plan (and more on this in Chapter 6) but oftentimes they end up staying with the parent who took them in the first place.


What happens in the first few days? And who moves out?


It’s a very good idea if one of you can move out as soon as you’ve decided the marriage is over. If you’re the one doing the leaving, try to have a plan about where you’ll go once you’ve had the conversation. Make the plan before you have the talk. Don’t leave any doors slightly ajar when you’re relaying your decision to your very-soon-to-be-former spouse—if you’re really sure, say that. Say, ‘I want a divorce, and I’m leaving’. (Or you want a divorce and you want them to leave, which can get a bit trickier—we’ll come to this later on.)


It’s important to know that the only way to communicate a decision like this is to actually say the words. Don’t vacillate, don’t pussyfoot around, don’t hope they’ll take the hint and just somehow disappear.


Use the words, then tell your now-ex that you’re staying with your mother, or best mate, or in a hotel, until you’ve sorted out where everyone is going to live. Living together after the decision has been made to divorce is fraught with danger—legally and personally. Tempers are high, nerves are frayed. If you can start living under separate roofs from the time you’ve decided the marriage is over, that’s a really good start. We’ll talk later about how to handle things if you absolutely have to stay cohabitating.


If you’ve got a piece on the side, admit it like the adult you should be. Don’t keep one foot in the door, and really, don’t lie. Don’t gaslight,9 and don’t give false hope. It’s mean and if you’ve got kids it will make having any kind of co-parenting relationship so much harder later on.


If your former spouse tells you they’re in love with someone else, that’s awful, that’s horrible, that’s a total breach of your trust and your sense of self, and we know how terrible you’re feeling. But you will get through this, we absolutely promise. Being told the truth is much better than being trickle-truthed,10 and makes it much easier for you, in time, to move past this betrayal.


Aside from who lives where, the most important thing during these first few days is to protect yourself emotionally, regardless of whether you’re the leaver or the leavee. Your only job for these few days is to get through them.


The dangers of messaging your ex


Both legally and personally, it’s very important that you don’t send angry, hate-filled text messages to your ex. Or at the very least, try to limit yourself to one a day. You will fail at this, but every time you send a text, think to yourself, ‘How will I feel when this goes into an affidavit in the Family or Federal Circuit Court—or in an application for a protection order?’ Getting it off your chest is not worth it, and it’s also potentially evidence that will be used against you.


Affidavit—a written legal statement by a party or witness. An affidavit is a legal version of ‘he said, she said’. It’s how you present the facts of your case to the court. You must have an affidavit signed before an authorised person (such as a lawyer or Justice of the Peace), and you must swear or attest to the truth of the contents of the affidavit when you speak in court about what you’ve said in your affidavit. It is an offence to lie in an affidavit. Learning to spell affidavit (and subpoena) takes up almost an entire semester of law school. It’s pronounced ‘affa-day-vit’.


Ask yourself, ‘Is this text or email necessary? Is it kind? Is it helpful?’ And if the answer is ‘None of the above’, write it out and send it to your sister, or your best friend, or yourself. Think about the text for a minimum of ten minutes. Set the timer on your phone and then reconsider. Think about what you’re really trying to achieve and whether your vicious screed (although totally warranted, no doubt!) gets you there. It can be really embarrassing when your text messages are read out in court, especially if you’ve taken the opportunity to tell your ex exactly what you’ve secretly always thought about his mother.


You should also know that your children may read your text messages on the sly, especially if they’re older. If you have an iMessage account, then be aware of whether it syncs to your home computer or iPad, especially if your children have access to those devices. Kids are often hypervigilant when their parents are divorcing, and you probably don’t want them to read all the lurid details through your texts.


Also, don’t throw all of your ex’s clothes on the lawn and set them on fire. For one, it’s really bad for the grass and if they’ve left, that grass is now your problem and your problem alone. Secondly, it makes you look like a psycho and they can then say to all your friends and family things like ‘You see? Crazy. This is why we can’t be married any longer.’ And you will feel foolish and your best friend will say things like ‘Maybe it’s time you saw a counsellor?’ Not to mention the photographs of the smouldering remains of your ex’s wardrobe smoking on the lawn look really bad when annexed to your ex’s affidavit or an application for a protection order, and it will be something that the children will always remember.


If your ex has had an affair, avoid like the plague the mad ‘how to win your spouse back’ websites, which counsel things like telling your ex’s entire workplace exactly what a nasty cheater your ex is (on infidelity websites, which specialise in parting you from your money, this is called ‘affair exposure’). Again, this doesn’t work. And anyway, why would you want to be married to someone who cheated on you?


Furthermore, if you have children with the other person, you really do not want them losing their job. You want them paying child support, or otherwise contributing to the financial cost of raising the children.


Try to remember that the only person who looks like a deranged lunatic when you do things like cutting up your ex’s clothes is you, and they can get an AVO/DVO11 against you, which is really bad, expensive to defend, can impact upon your parenting arrangements and can have a serious impact on your employment if you carry a weapon for work. The police may also charge you with malicious damage and this, again, is very bad and expensive to defend.


Don’t go to work the day after your marriage ends, unless you really want to—either because you’re the type of person who buries their feelings under work, or because you’re a neurosurgeon and you’re the only one who can separate conjoined twins that day. Otherwise, make a note of the date (you’ll need to know the exact date later on for the divorce papers, because you’re a sane and organised person and you’re on top of things, plus you really don’t want to have to ask your ex what the date of your split was) and take the day off work if you can.


Call your mother, call your best mate, and don’t panic about the future. You’ve got plenty of time for the realities, and with this book, you’ll have an excellent understanding of the process from here on in.


What about the kids?


You don’t need to tell the kids anything today. Take some time to think about how you’d like the news to be shared with them. Think about the unique needs of your kids, and your relationship with them. Think about your ex’s relationship with them. A lot of it will depend on their ages—under twos really don’t need to be told anything except ‘Daddy (or Mummy) is living in their new house now and you can visit him on Tuesday’. But they don’t have to be told today, necessarily (see Chapter 3 for more on this).


It’s going to be a hard conversation, and in our experience, it’s generally best to take some time to try to get on top of your own emotions before you have it. Having said that, if you cry and gnash your teeth and rent at your clothes and get McDonald’s for dinner and announce over Quarter Pounders that Mummy or Daddy have buggered off and are living somewhere else now, the rotten scoundrel, that’s totally fine too—you’re human. You’re going to have human responses.


Cut yourself some slack, especially if you’re dealing with a bombshell. You’re not Gwyneth Paltrow or Chris Martin—you’re not consciously uncoupling, you’re getting D-I-V-O-R-C-E-D and it’s horrible.


Part of cutting yourself some slack is to start the process of learning that your former spouse is not your soft place to fall anymore—if in fact they ever were. Chances are, you’ll miss the idea of them far more than the reality of living with them. So don’t call them, don’t text them, don’t beg, don’t engage at all for these first few days.


And don’t agree to anything in relation to property division or child access arrangements. You have time for all of that, but that time is not today, or even next week. Definitely don’t agree to anything until you have spoken to a lawyer.


‘Experts’ say (or we read somewhere in Psychology Today, which actually does totally count, thank you very much) that it takes slightly less than half the length of a relationship to get over the end of that relationship, which will initially seem utterly horrifying but seems roughly to be true.


Most of all, be kind to yourself.


And step away from your phone.





5 www.afp.gov.au/what-we-do/crime-types/family-law-kit.


6 www.passports.gov.au/passportsexplained/childpassports/Pages/childalerts.aspx.


7 Shail Superannuation Fund and Commissioner of Taxation [2011] AATA 940 (23 December 2011), www.austlii.edu.au/au/cases/cth/AATA/2011/940.html.


8 www.austlii.edu.au/au/cases/cth/AATA/2011/940.html.


9 Gaslighting is where you insist that black is white and you don’t have a new piece on the side even though you totally do. Be honest.


10 Whereby you find out slowly and over time that actually, you weren’t crazy and your partner was cheating on you even though you literally asked them right to their face if they were having an affair.


11 Domestic and family violence orders are governed by state Acts and are called different things in different states, and although a lot of work has been done to make the laws uniform throughout the country, there are important differences, not least the name of the orders made. The orders tell the person receiving them (known as the defendant or respondent) to not commit domestic violence against the protected person (the aggrieved person or person in need of protection). The orders can also include other conditions such as to stay 100 metres away from the aggrieved or not go to their house. Breaching the orders can result in criminal charges.
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The first week


So now it’s a week later. You’ve gotten through the first seven days, and it’s probably time you thought about calling a family lawyer. First up, though, here are a few facts about how the jurisdiction of family law is divvied up in Australia. It’s a bit boring and technical, so bear with us.


Jurisdiction—the legal authority that a judge or a court has to act or make decisions in a given situation or case.


The jurisdiction of the family law courts


Family law in Australia is a federal jurisdiction. The Family Law Act 1975 (Cth) (this means Commonwealth) is the main law that applies. The Family Law Act is an Act of the Australian Parliament, not state parliaments. Family law in Australia is therefore pretty much ‘uniform’ across the country.


With the exception of Western Australia, which has its own family court, there are two family law courts in Australia—the Federal Circuit Court, which deals with garden-variety separations and divorces, and the Family Court of Australia, which deals with more complicated issues and cases. If you get divorced in Western Australia, just to be even more painful about it, then the federal Act applies, but if you’re in a de facto relationship then the state Act applies.


Since 2009, in most of Australia (except, again, annoyingly Western Australia), property settlements between de facto partners are dealt with under the Act and in the Federal Circuit Court and Family Court of Australia.


Parenting matters between de facto couples have been dealt with under the Act and in the family law courts since the late 1980s and early 1990s, except in, where else, but Western Australia.


Local and magistrates courts have some jurisdiction as well and sometimes consent orders (which we’ll talk about in a lot of detail later on) can be made through them, to keep things interesting, we guess.


How to choose a lawyer


Firstly, if you’re feeling really terrible, it’s a good idea to get both a psychologist and a lawyer. Psychologists, who charge about $180 an hour,12 are much cheaper than lawyers, who charge about $300 to more than $600. Your lawyer is not your counsellor, and every single time you send him or her ‘just a quick email’ or make ‘just a quick call’ to check on something, that’s going to go on your bill.


Except for some limited circumstances involving family violence, child abuse or abduction, it is usually compulsory to have family dispute resolution (mediation) before going to court regarding parenting matters.


Family violence and abuse are defined in the Family Law Act as:


Abuse—in relation to a child, means:


• an assault, including a sexual assault, of the child


• a person (the first person) involving the child in a sexual activity with the first person or another person in which the child is used, directly or indirectly, as a sexual object by the first person or the other person, and where there is unequal power in the relationship between the child and the first person


• causing the child to suffer serious psychological harm, including (but not limited to) when that harm is caused by the child being subjected to, or exposed to, family violence


or


• serious neglect of the child.13


Family violence—violent, threatening or other behaviour by a person that coerces or controls a member of the person’s family (the family member), or causes the family member to be fearful. Examples of behaviour that may constitute family violence include (but are not limited to):


• an assault


• a sexual assault or other sexually abusive behaviour


• stalking


• repeated derogatory taunts


• intentionally damaging or destroying property


• intentionally causing death or injury to an animal


• unreasonably denying the family member the financial autonomy that they would otherwise have had


• unreasonably withholding financial support needed to meet the reasonable living expenses of the family member, or their child, at a time when the family member is entirely or predominantly dependent on the person for financial support


• preventing the family member from making or keeping connections with their family, friends or culture


• unlawfully depriving the family member, or any member of the family member’s family, of their liberty.14


It is a good idea to get some legal advice before you go to mediation so that you have the best possible chance of success, and to give you the best possible chance of an outcome that you can live with. Your lawyer will go through options, the mediation process, the documents that you will need and the law relevant to your matter, so you are prepared and can negotiate from a position of knowledge and strength. We’ll talk much (much) more about this in Chapter 6.


Choosing a lawyer can be really tough, and it’s not something people do every day. You may not know where to even start. There’s also a difference between the lawyers you can access through Legal Aid, through a private law firm, or through a community or women’s legal service. We’ll go through the differences below.


Legal Aid


Legal Aid provides free, or discounted, legal advice and representation in family law matters, which generally covers ‘issues arising from family breakdown (especially matters involving children), domestic and family violence, and child support’.15 Legal Aid is a state-based service, so it varies a bit from state to state.


Legal Aid also provides duty lawyers at some courts, including most major registries of the Federal Circuit Court and the Family Court. Duty lawyers generally give advice only (that is, they don’t represent you in court or write nasty letters on your behalf to your ex). In some states Legal Aid does not provide legal representation in property matters, which means the process of dividing your assets or your debts. In other states Legal Aid will provide funding for property matters; it is best to contact Legal Aid in your state to see if you can obtain assistance from them.


Some private firms are also Legal Aid preferred suppliers and can represent you under a grant of aid (this means they are paid by Legal Aid, but are lawyers who work in a private law firm).


The Legal Aid form can be a bit daunting and you can be rejected for aid if you get it wrong. If you do get stuck filling out the form, a community legal service lawyer or a Legal Aid lawyer (or even a private lawyer) can help you even if you haven’t yet been granted Legal Aid.


Legal Aid is means tested, and as it is funded by the state and territory governments, there’s no one figure we can give you to help you work out if you’ll be eligible. Generally speaking, if you rely on Centrelink benefits as your sole source of income, and don’t have a lot of equity in your home or don’t own a home, you’ll most likely be eligible.


If you earn wages, or have other financial help, then you can earn up to a certain amount each week before you have to contribute to the cost of the Legal Aid lawyer. In Queensland, as at August 2017, you can earn up to $370 a week as a single person without having to pay a co-payment fee, but the formula changes depending on how much you earn over that amount and how many children you have, and also depends on what assets you own, including your home and your car.


In Resources, we’ve provided the addresses for each of the Legal Aid websites across the states and territories.


What if I’m not eligible for a grant of Legal Aid?


If you’re not eligible for a grant of Legal Aid, you can find advice and limited representation through a community legal centre, or you will have to find a private lawyer. You can also be self-represented, which we’ll discuss below.


Self-representing


Lawyers are really expensive. Even comfortably well-off people may find that with their family income literally halving overnight, the cost of lawyers is prohibitive. We understand that, which is partly why we wrote this book. Access to justice shouldn’t be just the preserve of the very wealthy. There is no reason why you can’t run many aspects of your matter yourself, and seek advice when you need it.


There’s also heaps of information available online, although it’s important to sort the wheat from the chaff, because some of the sites we’ve seen give misleading or out-of-date information you don’t want to rely on. The websites of the family law courts (Family Court of Australia,16 Federal Circuit Court17 and Family Court of Western Australia18) have huge amounts of helpful, plain English resources available and should be the first place you look if you need a quick answer to a question.


Where you will find it tricky is when you need to speak up in court or provide cases to back up your position (otherwise known as precedents).


Precedent—a decision made by a judicial officer, which may serve as an example for other cases or orders, unless the judge decides the facts of the case are too different.


Understanding how the courts have decided these cases (case law), and the way they approached them, is a key lawyer skill, and it’s why lawyers are expensive—they have to spend about 40 per cent of their waking hours reading case law to keep on top of all the latest developments.


Case law—law that has been made by a judge or judges, that is binding, and becomes precedent (see: Precedent). (See also: unhelpful.)


Private lawyers


A private lawyer is a lawyer that you pay for by yourself. The best way to choose a private lawyer is through word of mouth, although most people start out by googling local family lawyers. If you feel comfortable doing so, ask around for details of lawyers who people you know have used and been happy with. Always remember, though, you have to have confidence in your lawyer, and different lawyers will suit different people.


Many lawyers will offer free or reduced rates for first consultations or free phone consultations, and if you don’t gel with the lawyer in that meeting, you don’t have to use them. Some people may prefer a woman, some a man. It really is up to you.


Community/women’s legal services


Community legal services, women’s legal services and the Aboriginal Legal Service are exceptional organisations that provide (generally) free legal advice, help with applying for Legal Aid, some assistance with drafting documents (although this may be limited), limited representation in court, and referrals.


Lawyers from these services won’t represent you in court as a general rule, nor will they handle your ‘matter’ for you from start to finish. Their services are more designed to give you general advice and to help you access other services through referrals.


Some community legal services (such as Caxton Legal Centre in Brisbane) have duty lawyers available at courts.


Referrals can be to Legal Aid or to a private lawyer. Referrals can also be to organisations like Relationships Australia or a Family Relationship Centre, which can provide family dispute resolution (mediation), counselling and other support. You can find a community legal service near you at: www.naclc.org.au/.


Family dispute resolution—(or FDR) a process where a family dispute resolution practitioner assists people to try to resolve some or all of their disputes with each other following separation and/or divorce. (Most people just call this mediation but the government can’t resist a good three-letter acronym.)


Conflict check


A conflict check is something lawyers have to do before they can represent you. For example, it’s possible that another lawyer in your lawyer’s firm has already taken on your ex as a client. That means they can’t now work for you. This can happen often in small towns, where there may not be many family lawyers. It also applies to Legal Aid—if they are representing your ex, they may not be able to represent you. This can be very upsetting, especially if money is tight, and your ex has nabbed the ‘best’ lawyer in town. But as hard as it is, the same firm or organisation can’t represent the same two parties in a case—it’s an unacceptable conflict and not allowed by law.


In circumstances where the conflict check doesn’t check out, the firm that can’t act for you may refer you to another lawyer.


The psychology of divorce, or why do I feel so bad about my separation?


All this is really hard. As we’ve discussed, for many, many people separation and divorce is the second most horrible thing they can go through. And there’s a reason for that—it’s called the human condition. Psychology can, and does, explain why we feel so awful when we’re facing a break-up—and it basically comes down to the different stages of grief, and attachment theory.


Stages of grief


So let’s talk about the stages of grief. We’re going to come back to this quite a bit, because it’s critically important that you understand how grief (which is what you experience at the end of a relationship) works and how each individual stage works.


One thing we found really important is accepting that people grieve differently, and at different rates. If you made the decision to end the marriage, you’ve done a fair bit of your grieving already, and you’ve moved through the various stages. But if you’re totally blindsided, you have to start at stage one.


If you’ve left your partner after a long period of reflection and thought, you might be at stage five, and it might seem really tedious that your soon-to-be-ex is wallowing (in your mind) in stage one. Be kind, and patient. Grief is a process, and it takes time.


Often the person leaving the relationship has been through a long grieving process themselves and may not have been emotionally or physically available to the other party or children. The other party may be furious that not only have they put up with what they see as bad behaviour from their partner, but now, to top it all off, their partner is leaving. The fury may be much worse if there is a third party involved, and this can drive some pretty intense behaviour.


If you are the new partner, please accept that there is nothing useful that you can say or do with respect to the partner left behind. If this new relationship is to be long term and there are kids, you’re going to have to be involved with the parenting to some degree in the future and what you do now is going to set the tone for your relationship with your new partner’s ex for a long time to come. If you love and support your partner, then the best thing you can do is be supportive of their relationship with the other parent of their children. Only sociopaths would try to ruin that critically important relationship out of some misplaced sense of jealousy.


Accepting that your new partner’s ex is going through the absolute worst time possible is going to help here (but telling them that is not going to help at all), as is accepting that they are going through their stages of grief and keeping out of the way for now.


Elisabeth Kübler-Ross, the brilliant pioneer of hospice care, defined the stages of grief as follows (our commentary in brackets): Once you understand that you’re grieving the end of a relationship (even if you ended it and it was truly awful anyway), it’s easier to see the process as just that—a process, which you have to go through.




Denial


(‘This is not happening to me. She’s just going through a midlife crisis. We will work things out.’)


Anger and resentment


(‘How can he do this to me? I hate him! I wish he was dead! He owes me for everything I have done for him!’)


Bargaining


(‘Stay, and I’ll accept that you’re secretly gay. Stay, and we’ll have an open marriage. Stay, and I’ll be a better spouse. Stay, and I’ll transmorph myself into a Stepford Wife even more than I already have.’)


Depression


(‘I am so sad I feel like I will never get over this. I will die old and alone and my cats (note: must get cats) will eat my face off.’)


Acceptance


(‘I can, and I am, getting through this. I know my own value. I will be happy again.’)





There are no shortcuts, no workarounds—you have to do the hard emotional work of grief, unless, of course, you’re particularly adept at stuffing down your emotions only to have them come out at inappropriate times, or you find a rebound relationship to distract you (these are all fine choices, but possibly not the healthiest long term).


If you’re having a really hard time, talking to a therapist can help label your emotions and talk them through in a safe, neutral place.


Attachment theory


Having a basic understanding of attachment theory can also help you understand why your emotions are all over the place, or why you’re so upset even if the divorce was all your idea.


Attachment theory,19 in our opinion, explains almost everything there is to know about human behaviour, and it’s something a psychologist can really help you understand better.


There’s a simple test for working out who your primary attachment bond is with, and it’s this:




You are sitting at your desk, and the phone rings. It’s your boss, and you’ve gotten the big promotion!


Or, you are sitting at your desk, and the phone rings. It’s your boss; your position has been abolished, and you’re being made redundant.


Who do you call in both instances?





Most people in a relationship, no matter how toxic, will ring their partner when the news is good and when the news is bad. During a divorce, one of the hardest things many people face is the loss of their primary attachment partner. Attachment isn’t the same as intimacy, and it’s possible to be very strongly attached to someone while at the same time not being particularly close to them at all.
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