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Now that Donald Trump has announced his candidacy for reelection as president, the unremitting efforts by his political opponents to “get” him—to stop him from running—at any cost will only increase. These efforts may pose the most significant threat to civil liberties since McCarthyism. Though the end may seem commendable to many—stopping Trump from retaking the presidency—some of the means being advocated and employed challenge the very constitutional foundations of our liberty: due process, right to counsel, free speech, and the rule of law.


It is precisely because so many decent people honestly believe that a second Trump presidency would endanger our nation, that it is difficult to persuade them that their attacks on our cherished constitutional rights will cause enduring—perhaps irremediable—harm to our liberties. The fact that they may be right, at least to some degree, makes it more difficult to persuade many citizens that the danger to our constitutional rights may be deeper and more enduring. They see the threat posed by Trump as concrete and immediate, whereas the threat to our liberties is more abstract and long term. But history teaches us that ends, even if believed to be noble, do not justify ignoble means that are inconsistent with democracy and the rule of law.


Lifelong civil libertarians and liberals, who have been suspicious of prosecutors, the FBI, and congressional investigatory committees, have suddenly become their most ardent supporters, advocating even more aggressive and repressive tactics—so long as they are directed at “getting” Trump. Defenders of Trump’s constitutional rights—even those like me who oppose him politically—are sought to be silenced; their free speech rights attacked, their integrity questioned, and their careers threatened.


Much of the media substitutes advocacy against Trump for objective reporting, while many in academia petition and propagandize against rights they previously valued—all in the interest of getting Trump. Those who praised John Adams for defending the British soldiers accused of the Boston massacre, former Justice Benjamin Curtis for defending Andrew Johnson, and James St. Clair for defending Richard Nixon, now turn on those of us who have defended the Constitution on behalf of Donald Trump. Trump is “different” and those who defend his rights, like those who defended the rights of accused communists during McCarthyism, must be counted as enablers or coconspirators who themselves should be held responsible for the evils attributed to their clients.


They deny that they are hypocrites, applying an immoral double standard. Because Trump is “different”—and the dangers he poses more serious—a different standard is justified. They are righteous in their willingness, indeed eagerness, to bend or even break the constitution in order to prevent a greater evil. That claim has been made throughout history by zealots determined to thwart what they regard as dangerous.


Those out to get Trump are willing to weaponize and distort our criminal justice system to target their political enemy. Perhaps the most extreme instance of this dangerous phenomenon was the effort of Professor Laurence Tribe, my former colleague at Harvard Law School, to persuade Attorney General Merrick Garland to prosecute Trump for attempting to murder former vice president Mike Pence, despite the absence of any plausible legal basis for such a prosecution.


On account of today’s fears, these “Get Trumpers” ignore the implications for tomorrow of their anti-libertarian actions. They believe that because Trump is a scoundrel—or worse—he must be stopped at all costs. The Constitution and civil liberties be damned because they are merely technical barriers to the more important goal of ridding our nation of the influence of Trump.


They have forgotten the lesson of history well summarized by H. L. Mencken: “The trouble with fighting for human freedom is that one spends most of one’s time defending scoundrels. For it is against scoundrels that oppressive laws are first aimed, and oppression must be stopped at the beginning if it is to be stopped at all.”


The “Get Trump” posse not only advocates the deployment of oppressive laws against Trump and his “enablers,” they actually want to expand the reach of such dangerous laws so that they can encompass President Trump. A prime example of this attitude is The Espionage Act of 1917, which has long been the object of criticism, derision, and hatred by civil libertarians and liberals, because its vague and open-ended language was used for decades against left-wing icons such as Eugene V. Debs, Emma Goldman, Benjamin Spock, Daniel Ellsberg, Julian Assange, and others. Now many of these same leftists demand that its scope be expanded even further to reach Trump. If the shoe doesn’t fit on the other foot, stretch it to fit your political enemies, especially Trump.


The essence of justice is that it must be equally applicable to all. Targeting individuals, even scoundrels, violates the core principles of justice that go back to the Bible, which warns against “recogniz[ing] faces” (lo takir panim)—hence the statue of justice blindfolded and holding balanced scales. Our Constitution promises the equal protection of the law and prohibits bills of attainder, which were employed by the British parliament to mete out punishment to named individuals who were deemed dangerous to the state. A South American dictator once said that “for my friends everything, for my enemies the law.” Weaponizing the law to target political enemies is the way of tyrannies not democracies. As Lavrentiy Beria, the notorious head of the Soviet KGB assured Stalin: “Show me the man and I will find you the crime.”


Today “the man” is Donald Trump. And the “Get Trump” radicals are desperately trying to “find” crimes—or in some instances, like Tribe’s attempted-murder fantasy, to simply make them up. They may succeed if they persist in their desperate quest, because as my friend and colleague Harvey Silverglate has observed in his masterful book Three Felonies a Day: “Every Soviet citizen committed at least three felonies a day, because the criminal statutes were written so broadly as to cover ordinary day-to-day activities. The Communist Party decided whom to prosecute from among the millions of possible criminals.” American law is not so open-ended or discretionary, but statutory crimes such as conspiracy, obstruction, RICO, espionage, sedition, mishandling of secrets, and election laws are vague enough to allow partisan abuse of discretion. As Justice Robert Jackson, a former prosecutor, cautioned about American criminal law, “With the law books filled with a great assortment of crimes, a prosecutor stands a fair chance of finding at least a technical violation of some act on the part of almost anyone. In such a case, it is not a question of discovering the commission of a crime and then looking for the man who has committed it, it is a question of picking the man and then searching the law books, or putting investigators to work, to pin some offense on him.” This is an especially dangerous approach when a special prosecutor is appointed to investigate and possibly prosecute a named individual.


Searching for crimes or manufacturing them is antithetical to democracy, but especially so if the target is likely to run against the incumbent president in the coming election. No one is above the law but digging to find crimes in order to influence an election does not constitute the equal application of the law. In order to assure equal application in comparable situations, I have proposed two criteria for indicting a likely candidate of the opposing party: the Richard Nixon standard and the Hillary Clinton standard.


The first requires a bipartisan consensus: Nixon’s crimes were so serious and obvious that leaders of his own party demanded his resignation—or impeachment and prosecution. He destroyed evidence, bribed, paid hush money, and engaged in other activities that clearly constituted core obstructions of justice and other crimes. In today’s deeply divisive climate, it is unlikely that this standard could literally be met: many Republican leaders are unlikely to agree that Trump should be prosecuted, regardless of the evidence of criminality. But a reasonable variation on that standard would be that the evidence of serious criminality is so clear that a considerable number of Republicans would agree that he should be prosecuted, thus eliminating the plausibility of the claim that his prosecution was merely a partisan attempt to affect the next presidential election. The January 6 Committee of the House of Representatives included two carefully selected Republicans who want Trump prosecuted, but neither of them can be deemed mainstream members of Trump’s own party: one was defeated in the Republican primary; the other resigned his seat.


For the second standard to be met, the evidence of Trump’s criminality would have to be well beyond the level of Hillary Clinton’s mishandling of classified and other national security material. Clinton was the Democratic candidate for president while her investigation was ongoing. She was not prosecuted, despite allegations that she possessed and destroyed sensitive material. Some of these allegations are disputed, but so are some of the allegations against Trump. Although Clinton wasn’t prosecuted, improper statements made by former FBI director James Comey may well have influenced her electoral defeat. But it is the absence of any prosecution rather than the presence of inappropriate FBI statements, that is the critical factor. If the American public reasonably believes that Trump’s legal misbehavior is roughly equivalent to Clinton’s, many will see this as the application of a double standard based on partisan considerations.


This standard applies specifically to Trump’s post-presidential possession of classified documents, but it is applicable as well to other alleged misconduct that has not been prosecuted when committed by others.


Meeting these standards is especially important since Trump may be running for president against the incumbent who nominated top justice department officials. These officials must be scrupulous to avoid an actual injustice, but also the appearance of injustice. The appointment of a special prosecutor by Attorney General Merrick Garland was designed to eliminate this concern.


The “Get Trump” camp is making it difficult for Merrick Garland to do and to appear to be doing justice. These extremists not only don’t care about the equal application of the law, but they also demand a double standard against Trump precisely because they believe that Trump is more dangerous and more evil than Hillary Clinton was. (Many anti-Clinton zealots believed the opposite.) The pressure on Garland to prosecute Trump, especially from the left of his party, may be irresistible. At the very least, it will subject any prosecutorial decision to the accusation that it was influenced by the “Get Trump” zealotry.


Nor was this danger eliminated by Garland’s appointment of a special prosecutor to investigate President Biden’s allegedly improper possession of classified material after he left the vice presidency. The appointment was designed to create the appearance of justice and equality. But a sitting president cannot be criminally prosecuted, while a former president can. It is unlikely that either will be indicted for the mishandling of classified information, but Trump is also being investigated for other alleged crimes related to his challenging the results of the election and the events of January 6.


In addition to targeting Donald Trump himself, the “Get Trump” campaign is also out to get his lawyers and anyone associated with him. The targeting of his lawyers is especially troubling, since it implicates the Sixth Amendment right to effective assistance of counsel. Good lawyers are understandably afraid of becoming the subjects of criminal or bar investigation if they dare to defend Trump. Even I, who has never been suspected or accused of any misconduct during my representation of Trump in the Senate, have been subject to punishment, cancellation, and a bar complaint. My family, too, has been attacked. Several first-rate lawyers have told me that they don’t want to be “Dershowitzed”—that is, subjected to the kind of punishments to which I have been subjected.


Recently, the FBI has seized the telephones of some of Trump’s lawyers (and others). As a result, there have been calls for these lawyers to recuse themselves because of a conflict of interest. This reminds me of what I experienced in the Soviet Union during the late 1960s and early 1970s when I represented dissidents and refuseniks. Whenever I retained a Soviet lawyer to assist me, that lawyer would be investigated and sometimes even deported. Deportation from the Soviet Union was not always a bad thing, and some Jewish lawyers volunteered to assist me precisely in order to be deported! But this is not the Soviet Union, and American lawyers do not want to be investigated or prosecuted.


We experienced a similar reaction during McCarthyism, when American lawyers were punished for representing accused communists and fellow travelers. Many good lawyers, law firms, and legal organizations refused to represent the victims of McCarthyism because they didn’t want to be investigated or tainted with the accusation that they must be communists, fellow travelers, or sympathizers if they are willing to defend them. When I was in college, I was a fervent anti-communist, but I defended the rights of accused communists to teach and speak. This led the right-wing president of the college to refuse to recommend me for a Rhodes and other scholarships. Today, I am opposed to many of Trump’s policies, but I defend his constitutional rights, so I too am accused by leftists of being a Trump supporter and enabler. Even one of my oldest childhood friends wrote me that, “It’s pretty obvious that your pro-Trump bias is influencing your viewpoints, just wish I could figure out why?” It apparently never occurred to him that my viewpoints have always been influenced by civil liberties for all!


Lawyers must be encouraged to represent people with whom they disagree politically and ideologically, lest only sympathizers will represent controversial defendants. Today, lawyers are discouraged and worse from defending those with whom they disagree. This has been especially problematic when it comes to representing Trump and/or his associates. What is true of Trump today may be true in the future of controversial Democrats. Our legal system is based on precedent, and there are only two alternatives: precedent will be followed and will end up compromising the rights of future public figures; or precedent will not be followed and will turn the law into an ad hoc weapon that can selectively target political opponents. Justice Robert Jackson once criticized a Supreme Court decision for being ad hoc and not creating a precedent, analogizing it to a limited train ticket: for this day and time only. The High Court in Bush v. Gore opened itself to similar criticism when the majority went out of its way to say that “our consideration is limited” to the “present circumstances.”


Neither alternative is acceptable in a democracy governed by the rule of law.


In at least one respect, the current attacks on our fundamental rights by “Get Trump” zealots are even more dangerous than the past attacks on our fundamental rights by McCarthyites. McCarthyites were generally old men who represented America’s past. McCarthyism lasted less than a decade and its effects were quickly overcome (except on those who were permanently injured). Many victims of McCarthyism were glorified when it ended. The marvelous film The Front captures both the evils of McCarthyism and the aftermath. The film itself was written, directed, and acted by blacklisted artists.


The lessons learned from McCarthyism have stayed with us for a considerable amount of time. Tragically, however, they have not been learned—or at least accepted—by the “Get Trump” brigade. Moreover, those who are advocating and practicing the elimination or reduction of civil liberties in their efforts to get Trump tend to be younger and more representative of the future of America. They include many teachers who are propagandizing our future leaders into a distain for inconvenient constitutional rights that are seen as hindrances to their utopian progress. They fail, or refuse, to see the dystopian future that their attitudes and actions threaten to impose on our nation. This attitude is not limited to the current “Get Trump” movement. It applies more broadly to civil liberties in general, especially freedom of speech and due process for those who stand in the way of “woke progress.”


For the first time in my adult life, people who have long claimed to be liberals, civil libertarians, and proponents of the rule of law are explicitly trashing the Constitution and diminishing the importance of our basic rights. If they represent our future, it is indeed bleak.


Many of those who are engaged in this “Get Trump” at any cost effort seek to justify it by saying “this is different.” They truly believe that never before in our history, have we faced threats comparable to those we face from election of Donald Trump in 2024. As Jesse Wegman wrote in a New York Times op-ed arguing that Trump is ineligible to run because he “engaged in insurrection or rebellion”: “I am open to using any constitutional means of preventing him from even attempting to return to the White House.”1 This apparently includes stretching the words and intent of the Constitution to fit this “different” situation. But history teaches us that every effort to deny basic rights and civil liberties has been justified by the claim that “this is different.” The Alien and Sedition Acts were passed because the threat from France was “different.” Lincoln suspended the writ of habeas corpus because the threat of a Confederate victory was “different.” Wilson authorized the Parker Raids because the threat of anarchy was “different.” Roosevelt confined 110,000 Japanese Americans because the threat from Japan was “different.” McCarthyism was justified because the threat of communism was “different.” The overreaction to the sometimes-violent protests against the Vietnam War was justified because that threat was “different.” The attempt to suppress publication of the Pentagon Papers was explained to the Supreme Court because the release of these papers would be “different.” The acceptance of practices such as waterboarding and lengthy detentions following the attacks of 9/11 was justified because terrorism is “different.” Now we hear that the threat would be “different” in the event that Americans decide to reelect Trump.


We are told that the Constitution is not a suicide pact, but nor is it a document that can be ignored simply because things are “different.” It is the longest serving written Constitution in recorded history. It has survived so long because it has adapted to changing circumstances. It has generally done so by expanding rights rather than contracting them. Professor Tribe exaggerated when he described the decision overruling Roe v. Wade as being the first time Americans went to sleep at night with fewer rights than they had when they woke up. But it is no exaggeration to say that rarely in our history have so many purported civil libertarians, including Tribe, been willing to compromise basic rights in order to prevent the election of a candidate who would pose dangers that are “different.”


We have survived the election of very bad public officials including presidents. We have survived attacks from enemies both abroad and at home. It would be remarkable if the event that succeeded in diminishing our rights was the fear of electing a disfavored candidate such as Donald Trump.


I have voted against Trump twice and I demand my constitutional right to vote against him a third time if he is nominated. That fundamental right should not be taken away from me or from those who would vote for him by “Get Trump” citizens or bureaucrats who are prepared to weaponize our system of justice in order to prevent his election.


Democrats and Republicans, liberals and conservatives, old and young, black and white, should all remain united against efforts to undercut democracy by employing tactics that personify totalitarian regimes: namely, selectively searching for and finding technical, obscure, or questionable crimes and other tactics that could be charged against opposing candidates.


Some of my closest friends—who I love and admire—consistently write me urging that I stop defending Trump’s rights. They honestly fear that Trump’s election will turn us into a totalitarian regime. They fail to understand how effective our system of checks and balances has been and continues to be, as a bulwark against any one person becoming a tyrant. There is no guarantee that the election of Trump would not produce bad results. That is why I plan to vote against him. Nor is it guaranteed that our institutions of governance will fully protect us from a potential tyrant. Learned Hand reminded us that when the spirit of liberty dies among citizens, no institutions can save it. The hard question is which result is more likely to kill our spirit of liberty: the election of Trump; or the attack on our liberties in an effort to prevent his election. In the pages to come—which consist of op-eds and interviews in roughly chronological order and updated by reference to current events—I express my strong views that we can survive Trump, but that it is less certain that we can survive the current attacks on our basic rights being advocated and engineered by those who would try to get Trump at any cost.





1 Jesse Wegman, “Is Donald Trump Ineligible to Be President?,” New York Times, November 24, 2022, https://www.nytimes.com/2022/11/24/opinion/trump-14th-amendment.html.









CHAPTER 1


The Search of Trump’s Home
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In August of 2022, the FBI conducted a wide-ranging search of Mar-a-Largo, seizing many documents. I wrote critically of the government’s actions.


Justice Department Should Have Subpoenaed Documents, Not Raided Trump’s Home


The decision by the Justice Department to conduct a full-scale morning raid on former president Trump’s Mar-a-Lago home does not seem justified, based on what we know as of now. If it is true that the basis of the raid was the former president’s alleged removal of classified material from the White House, that would constitute a double standard of justice.


There were no raids, for example, on the homes of Hillary Clinton or former Clinton administration national security adviser Sandy Berger for allegations of mishandling official records in the recent past. Previous violations of the Presidential Records Act typically have been punished by administrative fines, not criminal prosecution. Perhaps there are legitimate reasons for applying a different standard to Trump’s conduct, but those are not readily obvious at this stage.


The more appropriate action would have been for a grand jury to issue a subpoena for any boxes of material that were seized and for Trump’s private safe that was opened. That would have given Trump’s lawyers the opportunity to challenge the subpoena on various grounds—that some of the material was not classified; that previous classified material was declassified by Trump; that other documents may be covered by various privileges, such as executive or lawyer-client.


Instead, the FBI apparently seized everything in view and will sort the documents and other material without a court deciding which ones are appropriately subject to Justice Department seizure.


Searches and seizures should only be used when subpoenas are inappropriate because of the risk of evidence destruction. It is important to note that Trump himself was a thousand miles away when the FBI’s search and seizure occurred. It would have been impossible, therefore, for him to destroy subpoenaed evidence, especially if the subpoena demanded immediate production. If he or anyone else destroyed evidence that was subject to a subpoena, that would be a far more serious crime than what the search warrant seems to have alleged. It is unlikely that there is a basis for believing that the search warrant was sought because of a legitimate fear that subpoenaed evidence would be destroyed.


Defenders of the raid argue that the search warrant was issued by a judge. Yet every criminal defense lawyer knows that search warrants are issued routinely and less critically than candy is distributed on Halloween; judges rarely exercise real discretion or real supervision. It may be different when a president’s home is the object of the search, but only time will tell whether that was the case here.


Neutral, objective justice must not only be done, but it must also be seen to be done.


For zealous Trump haters, anything done to Trump is justified. For zealous Trump lovers, nothing done to him is ever justified. For the majority of moderate, thoughtful Americans, however, the Justice Department’s raid likely seems—at least at this point in time—to be unjust or needlessly confrontational.


Thus, it is now up to the Justice Department and the FBI to justify their actions to the American public. They must explain why a different standard appears to have been applied to Democrats such as Clinton and Berger than to Republicans such as Trump and many of his associates.


Critics of this demand for a single standard of justice insultingly call it “whataboutism.” A more appropriate term would be “the shoe on the other foot test.” No government act should ever be accepted unless it would be equally applied if the shoe were on the other foot—in other words, if it were applied equally to political friends and foes. This is the essence of our constitutional requirement of the equal protection of the law.
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