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INTRODUCTION

HAMILTON’S NIGHTMARE

By Alan Dershowitz

Alexander Hamilton warned that in the context of impeaching a president, “the greatest danger [is] that the decision will be regulated more by the comparative strength of parties, than by the real demonstrations of innocence or guilt.” He worried that impeachment “will seldom fail to agitate the passions of the whole community, and to divide into parties more or less friendly or inimical to the accused.”

In order to avoid these dangers, and assure that no president could be impeached without broad bipartisan support, the framers of our constitution deliberately made it difficult to impeach and remove a duly elected president based on one party having a temporary majority. They imposed four daunting prerequisites—barriers—to impeachment, and another even more daunting barrier to removal (a two-thirds supermajority). To be found guilty (Hamilton twice used the word “guilt” in discussion impeachment) of an impeachable offense, a president must have committed “treason, bribery or other high crimes and misdemeanors.” If he did not commit at least one of those designated offenses, he could not constitutionally be impeached, regardless of how bad a president he was in the eyes of a majority of the House of Representatives. Even if a president committed one of the specified offenses, Congress retained the discretion not to impeach him if his offenses did not rise to the level of abuse of office. In other words, commission of one of the designated offenses was a necessary but not sufficient condition for impeachment. Abuse of office, coupled with a designated crime, would be both necessary and sufficient, but abuse of office, without a designated offense, would not be enough to impeach.

The words chosen by the framers have meanings that were well understood at the time.

Treason is defined in the constitution. Bribery had a long common-law meaning. Both are serious high crimes. When the framers modified the next provision with word “other” (as in, “other high crimes and misdemeanors”) they were referring to high crimes and misdemeanors that were of a kind with treason and bribery. That’s what “other” means in the context of a grouping of the sort used by the framers. First and foremost, they must be crimes! “Crimes” means criminal behavior. “Misdemeanors” are a species of crime, as Blackstone made clear in his authoritative volume on crimes. The framers too made it clear that they had deliberately rejected—as a substitute for the four specific criteria—vague, open ended, non-criminal acts by a president, such as maladministration, abuse of office, malpractice, or placing partisan or personal interests above the national interest. These political sins might provide compelling reasons to vote against an incumbent, or they could constitute additional factors to be taken into account if the four criteria were satisfied, but they are simply not, standing alone, constitutionally authorized grounds for impeachment.

James Madison, the father of our constitution, feared that open-ended, subjective criteria would turn our republic into a parliamentary democracy, in which the chief executive (in Britain, the prime minister) serves at the will of the legislature and can be removed by a simple vote of no confidence. He wanted more specific, objective, and non-malleable criteria that would assure a bipartisan consensus before a president could be impeached and removed.

Anyone listening to the expert academic witnesses who testified before the House Judiciary Committee would not recognize this constitutional history or the concerns expressed by the framers. What they heard were improvised criteria for presidential impeachment that appear nowhere in the text of the constitution. What we saw was party-line votes on every issue. Now come the two reports, also along strictly partisan lines.

Hamilton and Madison would be appalled at the current House Report on the impeachment of President Trump. It violates every principle articulated by the framers. It is their nightmare scenario.

The constitutional criteria for impeachment have simply not been met. The only basis on which President Trump could be impeached would be those explicitly rejected by the framers: namely, “the comparative strength of parties” and the kind of vague, subjective criteria that could be stretched to fit nearly every president by a House dominated by the opposing party.

The majority report itself is divided into two major sections, with many subsections. The first part is about the allegation that President Trump conditioned the giving of military assistance, which had been authorized by Congress, on the willingness of the president of the Ukraine to announce an investigation of Hunter Biden, the son of the leading Democratic candidate for president. There are two elements to this issue. The first is evidentiary: does the evidence support an actual quid pro quo—a real-time exchange of military assistance for an announcement of an investigation? The answer is plainly no. In the end, the funds were sent and there was no announcement. But what about an inchoate or uncompleted effort to achieve that result—in the language of the law, an attempt, solicitation or conspiracy to make that exchange? The evidentiary standards for such inchoate crimes are quite high: a meeting of the minds, a firm intention to move forward, a substantial step in that direction. It is not enough to say, “do us a favor” or to allude to investigations of corruption. The evidentiary case is simply not made by the Democratic majority.

This part of the report reads more like a series of policy and political attacks than the foundation for a presidential impeachment. It presents political arguments that might be persuasive to voters trying to decide who to vote for, but not compelling constitutional arguments calculated to change the minds of wavering members of Congress—if there are any.

There is an even more dispositive reason for discounting the first section of the majority report than its evidentiary failings. Even if the Democrats had proved their factual case—which they have not—they would not have a compelling legal case for impeachment. The constitutional criteria have not been met. There is no treason, despite foolish rhetoric from some. There is no bribery or attempted bribery by or of President Trump. Presidents have historically conditioned financial support on actions by foreign leaders that benefit their electoral prospects.

There are no other high crimes and misdemeanors. In the absence of such offenses, it would be an abuse of congressional power to vote impeachment. It would be a violation of the constitution and of the congressional oath of office. This would not bother members of Congress who agree with Maxine Waters that “there is no law”—that Congress can impeach anyone for any or no reason, as long as they have a majority. This reductionistic and lawless approach confuses what members of Congress may be able to get away with (in the absence of judicial review) with what the constitution obliges them to do. The Ukraine section of the report does not provide a constitutional basis for impeachment.

The obstruction section is even more dangerous and poses a serious threat to our constitutional system of separation of powers and checks and balances. The report, taken to its logical conclusion, would make it an impeachable offense for a president to demand judicial review of legislative subpoenas and other requests for cooperation in an impeachment inquiry. The president, as head of the unitary executive, speaks for that entire branch. He is empowered to invoke constitutional and other privileges and have them tested in court. He cannot be punished or impeached for exercising that authority on behalf of the branch he represents. Only if a president refuses to comply with a final lawful order of the courts can he be punished.

In the Federalist Papers, Hamilton explained the role of the judiciary as the referee between the legislative and judicial branches. Any action by Congress that violates the constitution is “void.” It is the role of the courts to declare such actions void—whether they be in enacting an unconstitutional statute, in issuing an unconstitutional subpoena, or in refusing to recognize a constitutional privilege.

This majority report arrogates to Congress the final word regarding the constitutionality or unconstitutionality of its actions. Hamilton addressed this issue in Federalist 78: “if it be said that the legislative body are themselves the constitutional judges of their own powers, and that the construction they put upon them is conclusive upon the other departments, it may be answered that this cannot be the natural presumption, where it is not to be collected from any particular provisions in the constitution.” He went on to say that the interpretation of the laws “is the proper and peculiar province of the courts.”

The Democratic majority report would appear to reject this received wisdom in the context of subpoenas issues by impeachment committees. But there is no such exception. Congress is not above the law. It may not ignore the specific constitutional criteria for impeachment. Nor may it diminish the right of a president to challenge congressional actions. If the shoe were on the other foot—if a Republican House were seeking to impeach a Democratic president—I doubt we would be hearing from Democrats what we are now hearing. We did not hear it when a Republican House improperly impeached President Bill Clinton.

The constitution provides neutral and objective criteria for impeachment, without regard to which foot the shoe is on. This Democratic report fails the shoe-on-the-other-foot test. It fails our nation. And it fails the constitution.

The Democrats have now announced that they intend to propose only two grounds for impeachment: abuse of power and obstruction of congress. Neither is specified as a ground for impeachment in the constitution. Neither is a high crime and misdemeanor. They have apparently dropped the only specified ground, namely bribery. A vote to impeach President Trump on grounds not specified in the constitution would be unconstitutional and void. It would also be an abuse of power and an attempt to place Congress above the law. Finally, it would create an uncertain situation for the Senate: would the Senate have to conduct a trial based on an unconstitutional impeachment for non-impeachable acts? If this were a federal criminal trial, the judge would be required to dismiss an indictment in which the grand jury did not charge a specified federal crime. This is not an ordinary criminal case, but the analogy of a House impeachment to a grand jury indictment has frequently been made. Moreover, the presiding officer at a Senate trial of a president is the Chief Justice, who rules on motions and legal challenges. So, stay tuned for what the Senate may do if President Trump is impeached on unconstitutional grounds.
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Mr. NADLER, from the Committee on the Judiciary, submitted the following

R E P O R T

together with

DISSENTING VIEWS

[To accompany H. Res. 755]

The Committee on the Judiciary, to whom was referred the resolution (H. Res. 755) impeaching Donald John Trump, President of the United States, for high crimes and misdemeanors, having considered the same, reports favorably thereon pursuant to H. Res. 660 with an amendment and recommends that the resolution as amended be agreed to.

The amendment is as follows:

Strike all that follows after the resolving clause and insert the following:

That Donald John Trump, President of the United States, is impeached for high crimes and misdemeanors and that the following articles of impeachment be exhibited to the United States Senate:

Articles of impeachment exhibited by the House of Representatives of the United States of America in the name of itself and of the people of the United States of America, against Donald John Trump, President of the United States of America, in maintenance and support of its impeachment against him for high crimes and misdemeanors.

ARTICLE I: ABUSE OF POWER

The Constitution provides that the House of Representatives ‘‘shall have the sole Power of Impeachment’’ and that the President ‘‘shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors’’. In his conduct of the office of President of the United States—and in violation of his constitutional oath faithfully to execute the office of President of the United States and, to the best of his ability, preserve, protect, and defend the Constitution of the United States, and in violation of his constitutional duty to take care that the laws be faithfully executed—Donald J. Trump has abused the powers of the Presidency, in that:

Using the powers of his high office, President Trump solicited the interference of a foreign government, Ukraine, in the 2020 United States Presidential election. He did so through a scheme or course of conduct that included soliciting the Government of Ukraine to publicly announce investigations that would benefit his reelection, harm the election prospects of a political opponent, and influence the 2020 United States Presidential election to his advantage. President Trump also sought to pressure the Government of Ukraine to take these steps by conditioning official United States Government acts of significant value to Ukraine on its public announcement of the investigations. President Trump engaged in this scheme or course of conduct for corrupt purposes in pursuit of personal political benefit. In so doing, President Trump used the powers of the Presidency in a manner that compromised the national security of the United States and undermined the integrity of the United States democratic process. He thus ignored and injured the interests of the Nation.

President Trump engaged in this scheme or course of conduct through the following means:

(1) President Trump—acting both directly and through his agents within and outside the United States Government—corruptly solicited the Government of Ukraine to publicly announce investigations into—

(A) a political opponent, former Vice President Joseph R. Biden, Jr.; and

(B) a discredited theory promoted by Russia alleging that Ukraine—rather than Russia—interfered in the 2016 United States Presidential election.

(2) With the same corrupt motives, President Trump—acting both directly and through his agents within and outside the United States Government—conditioned two official acts on the public announcements that he had requested—

(A) the release of $391 million of United States taxpayer funds that Congress had appropriated on a bipartisan basis for the purpose of providing vital military and security assistance to Ukraine to oppose Russian aggression and which President Trump had ordered suspended; and

(B) a head of state meeting at the White House, which the President of Ukraine sought to demonstrate continued United States support for the Government of Ukraine in the face of Russian aggression.

(3) Faced with the public revelation of his actions, President Trump ultimately released the military and security assistance to the Government of Ukraine, but has persisted in openly and corruptly urging and soliciting Ukraine to undertake investigations for his personal political benefit.

These actions were consistent with President Trump’s previous invitations of foreign interference in United States elections.

In all of this, President Trump abused the powers of the Presidency by ignoring and injuring national security and other vital national interests to obtain an improper personal political benefit. He has also betrayed the Nation by abusing his high office to enlist a foreign power in corrupting democratic elections.

Wherefore President Trump, by such conduct, has demonstrated that he will remain a threat to national security and the Constitution if allowed to remain in office, and has acted in a manner grossly incompatible with self-governance and the rule of law. President Trump thus warrants impeachment and trial, removal from office, and disqualification to hold and enjoy any office of honor, trust, or profit under the United States.

ARTICLE II: OBSTRUCTION OF CONGRESS

The Constitution provides that the House of Representatives ‘‘shall have the sole Power of Impeachment’’ and that the President ‘‘shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors’’. In his conduct of the office of President of the United States—and in violation of his constitutional oath faithfully to execute the office of President of the United States and, to the best of his ability, preserve, protect, and defend the Constitution of the United States, and in violation of his constitutional duty to take care that the laws be faithfully executed—Donald J. Trump has directed the unprecedented, categorical, and indiscriminate defiance of subpoenas issued by the House of Representatives pursuant to its ‘‘sole Power of Impeachment’’. President Trump has abused the powers of the Presidency in a manner offensive to, and subversive of, the Constitution, in that:

The House of Representatives has engaged in an impeachment inquiry focused on President Trump’s corrupt solicitation of the Government of Ukraine to interfere in the 2020 United States Presidential election. As part of this impeachment inquiry, the Committees undertaking the investigation served subpoenas seeking documents and testimony deemed vital to the inquiry from various Executive Branch agencies and offices, and current and former officials.

In response, without lawful cause or excuse, President Trump directed Executive Branch agencies, offices, and officials not to comply with those subpoenas. President Trump thus interposed the powers of the Presidency against the lawful subpoenas of the House of Representatives, and assumed to himself functions and judgments necessary to the exercise of the ‘‘sole Power of Impeachment’’ vested by the Constitution in the House of Representatives.

President Trump abused the powers of his high office through the following means:

(1) Directing the White House to defy a lawful subpoena by withholding the production of documents sought therein by the Committees.

(2) Directing other Executive Branch agencies and offices to defy lawful subpoenas and withhold the production of documents and records from the Committees—in response to which the Department of State, Office of Management and Budget, Department of Energy, and Department of Defense refused to produce a single document or record.

(3) Directing current and former Executive Branch officials not to cooperate with the Committees—in response to which nine Administration officials defied subpoenas for testimony, namely John Michael ‘‘Mick’’ Mulvaney, Robert B. Blair, John A. Eisenberg, Michael Ellis, Preston Wells Griffith, Russell T. Vought, Michael Duffey, Brian McCormack, and T. Ulrich Brechbuhl.

These actions were consistent with President Trump’s previous efforts to undermine United States Government investigations into foreign interference in United States elections.

Through these actions, President Trump sought to arrogate to himself the right to determine the propriety, scope, and nature of an impeachment inquiry into his own conduct, as well as the unilateral prerogative to deny any and all information to the House of Representatives in the exercise of its ‘‘sole Power of Impeachment’’. In the history of the Republic, no President has ever ordered the complete defiance of an impeachment inquiry or sought to obstruct and impede so comprehensively the ability of the House of Representatives to investigate ‘‘high Crimes and Misdemeanors’’. This abuse of office served to cover up the President’s own repeated misconduct and to seize and control the power of impeachment—and thus to nullify a vital constitutional safeguard vested solely in the House of Representatives.

In all of this, President Trump has acted in a manner contrary to his trust as President and subversive of constitutional government, to the great prejudice of the cause of law and justice, and to the manifest injury of the people of the United States.

Wherefore, President Trump, by such conduct, has demonstrated that he will remain a threat to the Constitution if allowed to remain in office, and has acted in a manner grossly incompatible with self-governance and the rule of law. President Trump thus warrants impeachment and trial, removal from office, and disqualification to hold and enjoy any office of honor, trust, or profit under the United States.



Introduction


The House Committee on the Judiciary has completed the consideration of two articles of impeachment against President Donald J. Trump. The first article charges that the President used the powers of his office to solicit and pressure a foreign government, Ukraine, to investigate his domestic political rival and interfere in the upcoming United States Presidential elections. The second article charges that the President categorically obstructed the Congressional impeachment inquiry into his conduct. Taken together, the articles charge that President Trump has placed his personal, political interests above our national security, our free and fair elections, and our system of checks and balances. He has engaged in a pattern of misconduct that will continue if left unchecked. Accordingly, President Trump should be impeached and removed from office.

This report proceeds in four parts.

First, it describes the process by which the Committee came to recommend that the House impeach the President of the United States. From start to finish, the House conducted its inquiry with a commitment to transparency, efficiency, and fairness. The Minority was present and able to participate at every stage. From September to November of this year, the House Permanent Select Committee on Intelligence, in coordination with the Committee on Oversight and Reform and the Committee on Foreign Affairs, collected evidence related to the charges against President Trump. The House Permanent Select Committee on Intelligence held public hearings to develop the evidence and share it with the American people. The committees then transmitted their evidence to the Judiciary Committee, together with a nearly 300-page public report and 123 pages of Minority views.

Consistent with House precedent, after the evidence arrived at the Judiciary Committee, the Committee invited President Trump and his counsel to participate in the process. Notably, and unlike past Presidents, President Trump declined to attend any hearings, question any witnesses, or recommend that the Committee call additional witnesses in his defense.

Second, the report discusses the standard for impeachment under the Constitution. The Framers were careful students of history and knew that threats to democracy could take many forms. Therefore, they adopted a standard for impeachment that captured a range of misconduct: “Treason, Bribery, or other high Crimes and Misdemeanors.” A clear theme unified these constitutional wrongs: officials who abused, abandoned, or sought personal benefit from their public trust—and who threatened the rule of law if left in power—faced impeachment and removal. The Framers principally intended “other high Crimes and Misdemeanors” to include three forms of Presidential wrongdoing: (1) abuse of power, (2) betrayal of the national interest through foreign entanglements, and (3) corruption of office and elections. Any one of these violations of the public trust justifies impeachment. When combined in a single course of conduct, as is the case here, they state a powerful case for impeachment and removal from office.

Third, the report examines the facts underlying the first charge against President Trump: abuse of power. On July 25, 2019, when he spoke by telephone to President Zelensky of Ukraine, President Trump had the upper hand. President Zelensky had been recently elected. Ukraine was locked in an existential battle with Russia, which had invaded and illegally occupied eastern Ukraine more than five years earlier. The conflict was continuing and Ukraine needed our help—both in the form of vital military aid, which had already been appropriated by Congress because of our security interests in the region, and also in the form of an Oval Office meeting, to show the world that the United States continues to stand with our ally in resisting the aggression of our adversary.

On that July 25 call, President Zelensky expressed gratitude for past American defense support and indicated that he was ready to buy more anti-tank weapons from the United States. In response, President Trump immediately asked President Zelensky to “do us a favor, though.” He asked Ukraine to announce two bogus investigations: one into former Vice President Joseph R. Biden, Jr., then his leading opponent in the 2020 election, and another to advance a conspiracy theory that Ukraine, not Russia, attacked our elections in 2016. One investigation was designed to help him gain an advantage in the 2020 election. The other was intended to help President Trump conceal the truth about the 2016 election. Neither investigation was supported by the evidence or premised on any legitimate national security or foreign policy interest.

After the call with President Zelensky, President Trump ratcheted up the pressure. He continued to dangle the offer of the Oval Office meeting and to withhold the $391 million in military aid. The evidence shows that, on the same day that the call took place, Ukrainian officials became aware that funding had been withheld. The President also deployed his private attorney and other agents, some acting outside the official and regular channels of diplomacy, to make his desires known.

These facts establish impeachable abuse of power. To the founding generation, abuse of power was a specific, well-defined offense. It occurs when a President exercises the powers of his office to obtain an improper personal benefit while injuring and ignoring the national interest. The evidence shows that President Trump leveraged his office to solicit and pressure Ukraine for a personal favor.

This unquestionably constitutes an impeachable offense, but the first article of impeachment also identifies two aggravating factors. When President Trump asked President Zelensky for a favor, he did so at the expense of both our national security and the integrity of our elections. As to the first, America has a vital national security interest in countering Russian aggression, and our strategic partner Ukraine is quite literally at the front line of resisting that aggression. When the President weakens a partner who advances American security interests, the President weakens America. As to election integrity, American democracy above all rests upon elections that are free and fair. When the President demands that a foreign government announce investigations targeting his domestic political rival, he corrupts our elections. To the Founders, this kind of corruption was especially pernicious, and plainly merited impeachment. American elections should be for Americans only.

Fourth and finally, the report describes the second charge against President Trump: obstruction of Congress. President Trump did everything in his power to obstruct the House’s impeachment inquiry. Following his direction not to cooperate with the inquiry, the White House and other agencies refused to produce a single document in response to Congressional subpoenas. President Trump also attempted to muzzle witnesses, threatening to damage their careers if they agreed to testify, and even attacked one witness during her live testimony before Congress. To their great credit, many witnesses from across government--including from the National Security Council, the Department of State, and the Department of Defense--ignored the President’s unlawful orders and cooperated with the inquiry. In the end, however, nine senior officials followed President Trump’s direction and continue to defy duly authorized Congressional subpoenas. Other Presidents have recognized their obligation to provide information to Congress under these circumstances. President Trump’s stonewall, by contrast, was categorical, indiscriminate, and without precedent in American history.

The Constitution grants the “sole Power of Impeachment” to the House of Representatives. Within our system of checks and balances, the President may not decide what constitutes a valid impeachment inquiry. Nor may he ignore lawful subpoenas for evidence and testimony or direct others to do so. If a President had such authority, he could block Congress from learning facts bearing upon impeachment in the House or trial in the Senate and could thus control a power that exists to restrain his own abuses. The evidence shows clearly that President Trump has assumed this power for himself and, left unchecked, the President will continue to obstruct Congress through unlawful means.

Although the 2020 election is less than a year away, Congress cannot wait for the next election to address the President’s misconduct. President Trump has fallen into a pattern of behavior: this is not the first time he has solicited foreign interference in an election, been exposed, and attempted to obstruct the resulting investigation. He will almost certainly continue on this course. Indeed, in the same week that the Committee considered these articles of impeachment, the President’s private attorney was back in Ukraine to promote the same sham investigations into the President’s political rivals and, upon returning to the United States, rapidly made his way to the White House. We cannot rely on the next election as a remedy for presidential misconduct when the President is seeking to threaten the very integrity of that election. We must act immediately.

The Committee now transmits these articles of impeachment to the full House. By his actions, President Trump betrayed his office. His high crimes and misdemeanors undermine the Constitution. His conduct continues to jeopardize our national security and the integrity of our elections, presenting great urgency for the House to act. His actions warrant his impeachment and trial, his removal from office, and his disqualification to hold and enjoy any office of honor, trust, or profit under the United States.



The Impeachment Inquiry


I. Introduction

The House of Representatives conducted a fair, thorough, and transparent impeachment inquiry under extraordinary circumstances. For the first time in modern history, committees of the House acted as original factfinders in a Presidential impeachment. Unlike in the previous impeachment inquiries into Presidents Richard M. Nixon and William J. Clinton, the House did not significantly rely on evidence obtained from other investigative bodies. Rather, committees of the House gathered evidence themselves. They did so fairly and efficiently, despite President Trump’s concerted efforts to obstruct their work.

From September through November of this year, the House Permanent Select Committee on Intelligence (HPSCI), together with the Committees on Oversight and Reform and Foreign Affairs (collectively, “the Investigating Committees”), collected evidence that President Trump abused his office in soliciting and inducing foreign interference in the 2020 United States Presidential election. Despite the President’s efforts to obstruct the Congressional investigation that followed, the Investigating Committees questioned seventeen current and former Trump Administration officials. In addition, although Executive Branch agencies, offices, and officials continue to defy subpoenas for documents at President Trump’s direction, the Investigating Committees obtained from certain witnesses hundreds of text messages in their personal possession that corroborated their testimony, as well as reproductions of contemporaneous emails exchanged as the President’s offenses were unfolding. Minority Members and their counsel participated equally in witness questioning, and the Investigating Committees released public transcripts of every deposition and interview, as well as significant documentary evidence upon which they relied. HPSCI then transmitted that evidence to the Judiciary Committee, together with a nearly 300-page public report documenting the Investigating Committees’ findings, and a 123-page report containing the Minority’s views.

The Judiciary Committee, consistent with House precedent, afforded ample opportunities for President Trump and his attorneys to participate as it considered articles of impeachment. Those opportunities were offered not as a matter of right, but as privileges typically afforded to Presidents pursuant to House practice. Article I of the Constitution vests the House with full discretion to structure impeachment proceedings, assigning to it both the “sole Power of Impeachment” and the authority to “determine the Rules of its Proceedings.”1 The purpose of such proceedings is not to conduct a full trial of offenses; it is “to gather evidence to determine whether the president may have committed an impeachable offense” and whether he ought to stand trial for that offense in the Senate.2 In accordance with that purpose and House practice, President Trump was offered procedural privileges that were equivalent to or exceeded those afforded to Presidents Nixon and Clinton.

II. Background: Conduct of the House’s Inquiry and Privileges Afforded to President Trump

A. Proceedings Leading to Adoption of House Resolution 660

In early 2019, the Judiciary Committee began investigating potential abuses of office by President Trump, including obstruction of law enforcement investigations relating to Russia’s interference in the 2016 United States Presidential election.3 That investigation, which came to include consideration of whether to recommend articles of impeachment, was conducted in full public view and through public hearings. To the extent the Committee reviewed or obtained materials that it did not make available to the public, it did so in order to accommodate specific requests by the Executive Branch. The Committee also obtained responses to written questions from one fact witness and made those responses available to the public;4 and it conducted one closed-door transcribed interview of a fact witness during which White House attorneys were present, then released a transcript of the interview the following day.5 During this period, HPSCI also continued to investigate foreign intelligence and counterintelligence risks arising from efforts by Russia and other foreign powers to influence the United States political process during and since the 2016 election.6

Beginning in the spring and summer of 2019, evidence came to light that President Trump and his associates might have been seeking the assistance of another foreign government, Ukraine, to influence the upcoming 2020 election.7 On September 9, 2019, the Investigating Committees announced they were launching a joint investigation and requested documents and records from the White House and the Department of State. In parallel, evidence emerged that the President may have attempted to cover up his actions and prevent the transmission of information to which HPSCI was entitled by law.8 Given the gravity of these allegations and the immediacy of the threat to the next Presidential election, Speaker Nancy P. Pelosi announced on September 24, 2019 that the House would proceed with “an official impeachment inquiry,” under which the Investigating Committees, the Judiciary Committee, and the Committees on Financial Services and Ways and Means would continue their investigations of Presidential misconduct.9

Following that announcement, the Investigating Committees issued additional requests and subpoenas for witness interviews and depositions and for documents in the possession of the Executive Branch.10 The three committees “made clear that this information would be ‘collected as part of the House’s impeachment inquiry and shared among the Committees, as well as with the Committee on the Judiciary as appropriate.’”11 However, as detailed further in the portion of this Report discussing obstruction of Congress, White House Counsel Pat A. Cipollone sent a letter on October 8, 2019 to Speaker Pelosi and Chairmen Adam B. Schiff, Eliot L. Engel, and Elijah E. Cummings stating that “President Trump and his Administration cannot participate in your partisan and unconstitutional inquiry.”12 As a result, the Administration refused—and continues to refuse—to produce any documents subpoenaed by the Investigating Committees as part of the impeachment inquiry, and nine current or former Administration officials remain in defiance of subpoenas for their testimony.13

Nevertheless, many other current and former officials complied with their legal obligations to appear for testimony, and the Investigating Committees conducted depositions or transcribed interviews of seventeen witnesses.14 These depositions and interviews were conducted consistent with the Rules of the House and with longstanding procedures governing investigations by HPSCI and the other committees.15 Members of the Minority previously advocated expanding these authorities, explaining that “[t]he ability to interview witnesses in private allows committees to gather information confidentially and in more depth than is possible under the five-minute rule governing committee hearings. This ability is often critical to conducting an effective and thorough investigation.”16

All Members of the Investigating Committees were permitted to attend these depositions and interviews, along with Majority and Minority staff. Members and counsel for both the Majority and Minority were permitted equal time for questioning witnesses. Transcripts of all depositions and interviews were publicly released and made available through HPSCI’s website on a rolling basis, subject to minimal redactions to protect classified or sensitive information.

B. House Resolution 660 and Subsequent Proceedings

On October 31, 2019, the House voted to approve H. Res. 660, which directed the Judiciary Committee as well as HPSCI and the Committees on Oversight and Reform, Foreign Affairs, Financial Services, and Ways and Means to “continue their ongoing investigations as part of the existing . . . inquiry into whether sufficient grounds exist for the House of Representatives to exercise its Constitutional power to impeach Donald John Trump.”17 As the accompanying report by the Committee on Rules explained, HPSCI, in coordination with the Committees on Oversight and Reform and Foreign Affairs, was conducting an investigation that focused on three interrelated questions:

1. Did the President request that a foreign leader and government initiate investigations to benefit the President’s personal political interests in the United States, including an investigation related to the President’s political rival and potential opponent in the 2020 U.S. presidential election?

2. Did the President—directly or through agents—seek to use the power of the Office of the President and other instruments of the federal government in other ways to apply pressure on the head of state and government of Ukraine to advance the President’s personal political interests, including by leveraging an Oval Office meeting desired by the President of Ukraine or by withholding U.S. military assistance to Ukraine?

3. Did the President and his Administration seek to obstruct, suppress or cover up information to conceal from the Congress and the American people evidence about the President’s actions and conduct?18

The report explained that although a full House vote was by no means legally necessary, H. Res. 660 “provides a further framework for the House’s ongoing impeachment inquiry.”19 That framework would be “commensurate with the inquiry process followed in the cases of President Nixon and President Clinton”—during which the House undertook various investigatory steps before voting to authorize and structure proceedings for an impeachment inquiry.20

One significant difference, however, was that in this instance the House was conducting and would continue to conduct its own factfinding and collection of evidence through its investigative committees. As HPSCI has explained, “[u]nlike in the cases of Presidents Nixon and Clinton, the House conducted a significant portion of the factual investigation itself because no independent prosecutor was appointed to investigate President Trump’s conduct.”21 Nevertheless, H. Res. 660 set forth detailed procedures that resulted in maximal transparency during the ongoing factfinding stage of the investigation and provided numerous privileges for President Trump and his counsel. The procedures entailed two stages for the public-facing phase of the impeachment inquiry: the first before HPSCI and the second before the Judiciary Committee.

First, HPSCI was authorized to conduct open hearings during which the Chairman and Ranking Member had extended equal time to question witnesses or permit their counsels to do so.22 The Ranking Member was also permitted to identify and request witnesses and to issue subpoenas for documents and witness testimony with the concurrence of the Chairman, with the option to refer subpoena requests for a vote before the full Committee if the Chairman declined to concur.23 H. Res. 660 further directed HPSCI to issue a report describing its findings and to make that report available to the public, and to transmit that report along with any supplemental materials and Minority views to the Judiciary Committee.24

Pursuant to H. Res. 660, HPSCI held five days of public hearings during which twelve current or former Trump Administration officials testified. These witnesses spoke in extensive detail about President Trump’s repeated and prolonged efforts to pressure Ukraine into announcing and conducting baseless investigations into the President’s political rival and into a discredited conspiracy theory that Ukraine, not Russia, interfered in the 2016 election. They also testified regarding United States policy interests regarding Ukraine, the value and strategic importance of the military and security assistance and the diplomatic visit to the White House that the President withheld from Ukraine, and the actions taken by individuals on the President’s behalf in aid of his misconduct. In addition, the Investigating Committees received from certain witnesses hundreds of text messages as well as contemporaneous emails corroborating their testimony. The majority of witnesses maintained, however, that because they were government employees their documents and communications remained the property of Executive Branch offices and agencies. These offices and agencies, based on the President’s direction, instructed officials not to provide any materials pursuant to the Investigating Committees’ subpoenas.

Three of the witnesses who testified during the public hearings—Ambassador Kurt D. Volker, Undersecretary of State David M. Hale, and former National Security Council official Timothy A. Morrison—did so at the request of the Minority. As Chairman Schiff explained, however, the impeachment inquiry would not be permitted to serve as a means for conducting “the same sham investigations . . . that President Trump pressed Ukraine to conduct for his personal political benefit.”25 Chairman Schiff likewise made clear that he would not “facilitate efforts by President Trump and his allies in Congress to threaten, intimidate, and retaliate against the whistleblower who courageously raised the initial alarm.”26

HPSCI’s public hearings concluded on November 21, 2019. On December 3, 2019, in consultation with the Committees on Oversight and Reform and Foreign Affairs, HPSCI released and voted to adopt a report of nearly 300 pages detailing its extensive findings about the President’s abuse of his office and obstruction of Congress. Chairman Schiff noted that although the investigation would continue, “[t]he evidence of the President’s misconduct is overwhelming,” and the need to submit an impeachment referral was too urgent to delay.27 On December 6, 2019, and pursuant to H. Res. 660, the Investigating Committees transmitted a final version of that report, together with a report documenting the Minority’s views and evidence upon which the report relied, to the Judiciary Committee.28 The Committees on the Budget and Foreign Affairs transmitted certain materials to the Judiciary Committee as well.29 In addition, HPSCI subsequently made a classified supplemental submission provided by one of its witnesses available for Judiciary Committee Members to review in a secure facility.30

With respect to proceedings before the Judiciary Committee, pursuant to H. Res. 660, the Rules Committee established “Impeachment Inquiry Procedures in the Committee on the Judiciary” that provided a host of procedural privileges for President Trump.31 Those procedures required that President Trump’s counsel be furnished with copies of all materials transferred to the Judiciary Committee by HPSCI and the other committees investigating the President’s misconduct.32 They afforded President Trump numerous opportunities to participate in the Judiciary Committee’s proceedings through counsel. Those opportunities included the ability to present evidence orally or in writing; to question committee counsels presenting evidence; to attend all hearings of the Judiciary Committee, including those held in executive session; to raise objections during examinations of witnesses; to cross-examine any witness called before the Committee; and to request that additional witnesses be called.33 In addition, as was the case for HPSCI, H. Res. 660 permitted the Ranking Member of the Judiciary Committee to issue subpoenas for documents and witness testimony with the concurrence of the Chairman, or to refer any such decision for a vote by the full Committee.34

On November 26, 2019, Chairman Nadler wrote to President Trump informing him of these procedures and the Committee’s intention to hold a hearing the following week, on December 4, regarding constitutional grounds for impeachment. Chairman Nadler explained the purpose of the hearing and requested that President Trump indicate whether he and his counsel wished to participate and question the witness panel.35 On November 29, 2019, Chairman Nadler wrote to President Trump further requesting that his counsel indicate whether he planned to participate in any of the Committee’s upcoming proceedings and, if so, which privileges his counsel would seek to exercise.36 On December 1, 2019, Mr. Cipollone responded that counsel for the President would not participate in the December 4 hearing, characterizing that process as “an after-the-fact constitutional law seminar.”37 On December 6, 2019, Mr. Cipollone sent Chairman Nadler another letter indicating the President would not avail himself of any other opportunities to participate in the Committee’s proceedings, urging the Committee to “end this inquiry now and not waste even more time with additional hearings.”38 Mr. Cipollone quoted President Trump’s recent statement that “if you are going to impeach me, do it now, fast, so we can have a fair trial in the Senate.”39

On December 4, 2019, the Judiciary Committee held its public hearing on Constitutional Grounds for Presidential Impeachment and heard testimony from four constitutional experts, including one called by the Minority.40 Consistent with the Judiciary Committee’s proceedings during the impeachment of President Clinton, these experts discussed the kinds of conduct that amounts to “high Crimes and Misdemeanors” under the Constitution and whether the President’s conduct met that standard.41 The Chairman and Ranking Member were allotted equal periods of extended time for questioning, along with Majority and Minority counsel. On December 7, 2019, the Committee Majority staff released its report on this topic, outlining the grounds for impeachment as contemplated by the Founders and addressing certain arguments raised by the President.42 The Minority staff published its own views as well, including the written testimony of its witness during the December 4 hearing.43

On December 9, 2019, in accordance with the “Impeachment Inquiry Procedures” promulgated pursuant to H. Res. 660, the Judiciary Committee conducted another public hearing to evaluate the evidence gathered by HPSCI.44 Majority and Minority counsel for the Judiciary Committee presented opening statements, followed by presentations of the evidence from Majority and Minority counsel for HPSCI. The Chairman and Ranking Member were again allotted equal periods of extended time for questioning, with the ability to yield time for questioning by Majority and Minority counsels. The Majority counsel for HPSCI presented HPSCI’s findings in detail and was subject to extensive questioning throughout the hearing’s nine-hour duration. Minority counsel for HPSCI presented the Minority’s views and was subject to questioning as well.

On December 10, 2019, Chairman Nadler introduced a resolution containing two articles of impeachment against President Trump for abuse of office and obstruction of Congress.45 The Committee began debate the following evening and resumed debate throughout the day of December 12. On December 13, 2019, the Committee voted to report both articles of impeachment favorably to the House.

III. The House’s Inquiry Was Fully Authorized by House Rules and Precedent

The House’s conduct of its impeachment inquiry—through which Committees of the House began investigating facts prior to a formal vote by the House—was fully consistent with the Constitution, the Rules of the House, and House precedent. The House’s autonomy to structure its own proceedings for an impeachment inquiry is rooted in two provisions of Article I of the Constitution. First, Article I vests the House with the “sole Power of Impeachment.”46 It contains no other requirements as to how the House must carry out that responsibility. Second, Article I further states that the House is empowered to “determine the Rules of its Proceedings.”47 Taken together, these provisions give the House sole discretion to determine the manner in which it will investigate, deliberate, and vote upon grounds for impeachment.

The Rules of the House do not prescribe any particular manner in which the House or any of its committees must conduct impeachment inquiries. Although the Judiciary Committee has traditionally been “responsible for considering and potentially recommending articles of impeachment to the full House,”48 it is not the exclusive factfinding body through which all evidence bearing on impeachment must be collected. To the contrary, as discussed further below, in the last two modern Presidential impeachments the Judiciary Committee relied on evidence obtained through prosecutors, grand juries, and (in the case of President Nixon) a committee of the Senate. In addition, the House Rules provide HPSCI and the standing committees with robust investigative authorities, including the power to issue subpoenas and take depositions.49 Each of the three committees indisputably has oversight jurisdiction to investigate these matters.50

Throughout 2019, HPSCI continued to investigate Russia’s interference in the 2016 election as well as ongoing efforts by Russia and other adversaries to interfere in upcoming elections. As allegations emerged that President Trump and his personal attorney, Rudolph Giuliani, were acting to solicit and pressure Ukraine to launch politically motivated investigations, the Investigating Committees announced publicly on September 9, 2019, that they were conducting a joint investigation of the President’s conduct toward Ukraine.51

The principal objection by the President has consisted of a claim that no committee of the House was permitted to investigate Presidential misconduct for impeachment purposes unless or until the House enacted a resolution fully “authorizing” the impeachment inquiry.52 That claim has no basis in the Constitution, any statutes, the House Rules, or House precedent. As already noted, the Constitution says nothing whatsoever about any processes or prerequisites governing the House’s exercise of its “sole Power of Impeachment.” To the contrary, the Constitution’s Impeachment and Rulemaking Clauses indicate that it is only for the House itself to structure its impeachment investigations and proceedings. Yet the House Rules do not preclude committees from inquiring into potential grounds for impeachment. As a federal district court recently confirmed, the notion that a full House vote is required to authorize an impeachment inquiry “has no textual support in the U.S. Constitution [or] the governing rules of the House.”53

Furthermore, House precedent makes manifestly clear that the House need not adopt a resolution authorizing or structuring an impeachment inquiry before such an inquiry can proceed. As Jefferson’s Manual notes, “[i]n the House various events have been credited with setting an impeachment in motion,” including charges made on the floor, resolutions introduced by members, or “facts developed and reported by an investigating committee of the House.”54 As Chief Judge Howell explained, the House has “[i]ndisputably initiated impeachment inquiries of federal judges without a House resolution ‘authorizing’ the inquiry.”55 One such inquiry involved a lengthy investigation of a sitting Supreme Court Justice.56 Indeed, several “federal judges have been impeached by the House without a House resolution ‘authorizing’ an inquiry.”57 For example, the Judiciary Committee investigated grounds for the impeachment of Judge Walter Nixon following a referral by the United States Judicial Conference and the introduction of a resolution for his impeachment.58 The Committee—without any direct authorization or instruction from the full House—subsequently adopted articles of impeachment, which were approved by a vote of the full House. The Senate later voted to convict Judge Nixon and remove him from office.59 Similar proceedings occurred in impeachments of two other judges.60 Indeed, as recently as the 114th Congress, the Judiciary Committee considered impeachment of the Commissioner of the Internal Revenue Service following a referral from another committee and absent a full vote of the House for an impeachment inquiry.61

In addition, in many prior instances in which the full House adopted resolutions authorizing and directing the Judiciary Committee to undertake impeachment inquiries, the resolutions served in part to provide the Committee with authorities it did not already have. For example, the 1974 resolution authorizing and directing the impeachment inquiry into President Nixon served to clarify the scope of the Committee’s subpoena authority and authorized the Committee and its counsel to take depositions.62 Today, the House Rules for standing committees and for HPSCI already provide these authorities.63 Thus, as a practical matter, a full vote of the House is no longer needed to provide investigating committees with the kinds of authorities needed to conduct their investigations. Here, of course, the House did ultimately adopt H. Res. 660, which explicitly directed HPSCI and the Committees on the Judiciary, Oversight and Reform, Foreign Affairs, Financial Services, and Ways and Means to “continue their ongoing investigations” as part of the House’s “existing” impeachment inquiry. Although the House was not obligated to enact such a resolution, H. Res. 660 affirmed the authority of the House and these committees to continue their investigations and provided further structure to govern the inquiry moving forward.

This sequence of events in the House’s impeachment inquiry into President Trump bears substantial resemblance to the development of the House’s impeachment inquiry into President Nixon. The Judiciary Committee’s consideration of impeachment resolutions against President Nixon began in October 1973, when various resolutions calling for President Nixon’s impeachment were introduced in the House and referred to the Judiciary Committee.64 Over the next several months, the Committee investigated the Watergate break-in and coverup (among other matters) using its existing investigatory authorities.65 The Committee also hired a special counsel and other attorneys to assist in these efforts, and the House adopted a resolution in November 1973 to fund the Committee’s investigations.66 As the Committee explained in a February 1974 staff report, its work up through that time included forming multiple task forces within the staff to gather evidence organized around various subjects of interest.67 All of this occurred before the House approved a resolution directing the Judiciary Committee to investigate whether sufficient grounds existed to impeach President Nixon.68

So too here, committees of the House began investigating allegations of misconduct by President Trump before the House voted to approve H. Res. 660. That course of events is consistent not only with the House’s impeachment inquiry against President Nixon but with common sense. After all, before voting to conduct an impeachment inquiry, the House must have some means of ascertaining the nature and seriousness of the allegations and the scope of the inquiry that may follow. It defies logic to suggest that House committees have no authority to begin examining the President’s potentially impeachable misconduct unless or until the full House votes to conduct an impeachment inquiry.

IV. President Trump Received Ample Procedural Protections

A. General Principles

As Chairman Rodino observed during this Committee’s impeachment proceedings against President Nixon, “it is not a right but a privilege or a courtesy” for the President to participate through counsel in House impeachment proceedings.69 An impeachment inquiry is not a trial; rather, it entails a collection and evaluation of facts before a trial occurs in the Senate. In that respect, the House acts analogously to a grand jury or prosecutor, investigating and considering the evidence to determine whether charges are warranted. Federal grand juries and prosecutors, of course, conduct their investigations in secret and afford little or no procedural rights to targets of investigations.70 This type of confidentiality is necessary to (among other things) ensure freedom in deliberations, “prevent subornation of perjury or tampering with the witnesses who may testify,” and “encourage free and untrammeled disclosures by persons who have [relevant] information.”71

Nonetheless, in light of the gravity of the decision to impeach the President and the ramifications that such a decision has for the Nation as a whole, the House has typically provided a level of transparency in impeachment inquiries and has afforded the President certain procedural privileges. Although President Trump has at times invoked the notion of “due process,” “an impeachment inquiry is not a criminal trial and should not be confused with one.”72 Rather, the task of the House—as part of the responsible exercise of its “sole Power of Impeachment”—is to adopt procedures that balance the need to protect the integrity of its investigations, the public interest in a full and fair inquiry, and the President’s interest in telling his side of the story.

As discussed below, in past impeachment inquiries this has typically meant that the principal evidence relied upon by the Judiciary Committee is disclosed to the President and to the public—though some evidence in past proceedings has remained confidential. The President has also typically been afforded an opportunity to participate in the proceedings at a stage when evidence has been fully gathered and is presented to the Judiciary Committee. In addition, the President has been entitled to present his own evidence and to request that witnesses be called. He has not, however, been entitled to have counsel present during all interviews of witnesses. The procedures employed by the House here were tailored to these considerations and provided ample protections for President Trump.

B. Processes Used in Modern Presidential Impeachments

The processes used in the House’s impeachment inquiries into Presidents Nixon and Clinton shared certain common features that informed the House’s consideration of how to structure its proceedings with respect to President Trump. In both the Nixon and Clinton impeachments, the House relied substantially on factual evidence collected through prior investigations. These prior investigations did not afford the President any particular procedural rights, such as the opportunity to cross-examine witnesses, and many portions were conducted outside public view. At a later stage, when evidence was formally presented to the Judiciary Committee, the President’s counsel was permitted to attend, present evidence and call witnesses, and cross-examine witnesses before the Committee.

1. President Nixon

Impeachment proceedings in the House against President Nixon were conducted almost entirely behind closed doors, with the President’s counsel afforded certain procedural privileges in later stages of the inquiry. As noted above, the Judiciary Committee began considering impeachment resolutions against President Nixon in October 1973, including by examining evidence in the public domain obtained from other investigations.73 On February 6, 1974, the House adopted H. Res. 803, which authorized and directed the Committee to investigate “whether sufficient grounds exist for the House of Representatives to exercise its constitutional power to impeach Richard M. Nixon.”74 H. Res. 803 gave the Committee authority to subpoena documents and witnesses, to take depositions, and to issue interrogatories. This authority could be exercised by the Chairman or the Ranking Member, with each having the right to refer disagreements to the full Committee.75 The Committee subsequently adopted procedures imposing tight restrictions on access to materials gathered during the course of its investigation, restricting access to the Chairman, the Ranking Member, and authorized staff.76 In February and March 1974, the Committee met three times in closed executive sessions—without President Nixon’s counsel in attendance—to hear updates from Committee staff.77 In addition to reviewing information produced in other investigations, Committee staff conducted private interviews of fact witnesses.78

Much of the evidence relied upon by the Committee and gathered by staff was obtained through other investigations, including the investigation by the Senate Select Committee on Presidential Campaign Activities. Indeed, the Senate Select Committee’s televised hearings are what typically come to mind when one thinks of Congress’s investigation of Watergate. The Senate, of course, does not conduct impeachment inquiries; its constitutional function is “to try all Impeachments” if an officer of the United States is impeached by the House.79 The Senate Select Committee was instead established pursuant to the Senate’s general oversight and legislative authorities.80 In the spring of 1973—before those televised hearings occurred—Select Committee staff interviewed hundreds of witnesses in informal private settings or closed-door executive sessions of the Committee.81 The Select Committee also met in numerous executive sessions to receive progress updates from staff.82 Only later, beginning in May 1973 and lasting through the summer, did the Select Committee call witnesses to testify in public hearings.83 Those hearings were not impeachment proceedings, President Nixon was not afforded any procedural privileges, such as the right to have counsel present and to question witnesses.

On February 7, 1974—the day after the House adopted its resolution directing an impeachment inquiry—the Senate Select Committee voted to transmit all of its files, including voluminous nonpublic files, to the House Judiciary Committee.84 The Judiciary Committee relied on those non-public materials as it gathered evidence. For example, a March 1, 1974 progress report by Judiciary Committee staff noted that its “basic sources” included “the closed files of the [Senate Select Committee], including executive session testimony.”85 In March 1974, the Judiciary Committee also famously received the Watergate grand jury’s “roadmap” describing evidence of potential offenses committed by President Nixon.86 That report—which was not disclosed to the public until nearly 45 years later—described and appended evidence gathered through months of secret grand jury proceedings, during which counsel for defendants were not permitted to appear or question witnesses.

In the course of the Judiciary Committee’s investigation, Committee staff also conducted interviews of witnesses in private settings in which no counsel for President Nixon was present. During a closed-door briefing in February 1974, Special Counsel John A. Doar made clear to members that counsel for the Minority would not necessarily be present for all interviews either, depending upon the circumstances.87 In an effort to develop appropriate procedures governing the inquiry, Committee staff reviewed in detail the proceedings used in prior impeachment inquiries dating back to the eighteenth century. In a memorandum describing their findings, Committee staff noted they had found “[n]o record . . . of any impeachment inquiry in which the official under investigation participated in the investigation stage preceding commencement of Committee hearings.”88 Nor had Committee staff found any instance in which “the official under investigation . . . was granted access to the Committee’s evidence before it was offered at a hearing.”89

Later in the spring and early summer of 1974, the Committee held a series of closed-door meetings for formal presentations of evidence by Committee counsel. As relevant here, the procedures it adopted for those presentations allowed the President’s counsel to attend strictly as an observer, to be provided with evidence as it was presented, and to present evidence orally or in writing afterward.90 It was only in the final stages of the Judiciary Committee’s inquiry—in late June and July 1974—that President Nixon’s counsel was permitted to present evidence and to call and question witnesses.91 These proceedings also occurred in closed executive sessions of the Committee, as did the questioning of additional witnesses called by the Committee.92 In total, the Committee heard testimony from nine witnesses in these closed-door hearings, with the transcripts made available to the public afterward.93 The sole public portions of the Committee’s proceedings in which it considered the evidence were several days of debate between members about whether to recommend articles of impeachment.94 The Committee ultimately voted on July 27, July 29, and July 30, 1974 to adopt three articles of impeachment,95 and President Nixon resigned from office shortly afterward.

2. President Clinton

The Judiciary Committee’s impeachment inquiry concerning President Clinton occurred over a relatively brief period in late 1998 and relied almost entirely upon evidence collected by Independent Counsel Kenneth W. Starr. On September 9, 1998, Independent Counsel Starr notified the Speaker and Minority Leader of the House that his office had transmitted an impeachment referral and 36 sealed boxes of evidence to the Sergeant-at-Arms.96 Two days later, the House approved H. Res. 525, requiring the Committee to review these materials and determine whether to recommend that the House proceed with an impeachment inquiry.97 H. Res. 525 further directed that Independent Counsel Starr’s report be published as a House document and called for all supporting documents and evidence to be released in the coming weeks, unless determined otherwise by the Committee.98 Many of those materials, including grand jury materials, were released publicly on September 18 and 28, 1998; some, however, were withheld from the public and the President.99

On October 8, 1998, the House adopted H. Res. 581, which authorized and directed the Judiciary Committee to investigate “whether sufficient grounds exist for the House of Representatives to exercise its constitutional power to impeach William Jefferson Clinton.”100 H. Res. 581 contained express authorization for the Committee to subpoena documents and witnesses and to issue interrogatories. As with the resolution governing the Nixon impeachment inquiry, H. Res. 581 specified that this authority could be exercised by the Chairman or Ranking Member, with each having the right to refer disagreements to the full Committee.101

The Committee’s proceedings unfolded rapidly afterward. As in the Nixon impeachment proceedings, the Committee relied substantially during its investigation of President Clinton on evidence gathered from a prior investigation—that conducted by Independent Counsel Starr. Committee staff also conducted a limited number of depositions during which counsel for President Clinton was not present; additionally, Committee Majority staff conducted interviews which neither Minority staff nor counsel for the President attended. On two occasions in October and November 1998, White House attorneys wrote to Chairman Hyde and Committee Majority counsel expressing concern about their lack of an opportunity to participate in these depositions and interviews.102 Majority counsel for the Committee responded by pointing to the Nixon-era staff memorandum as proof that counsel for the President has no right to attend depositions or interviews of witnesses. The President’s contrary view, Committee counsel stated, was “on the wrong side of history.”103

On November 19, 1998, Independent Counsel Starr testified in a public hearing before the Committee. He was the sole witness who presented factual evidence before the Committee, and his testimony consisted primarily of descriptions of evidence his office had gathered in the course of its investigation.104 That evidence included tens of thousands of pages of grand jury testimony,105 which by definition was taken in secret and without the opportunity for adversarial questioning. In addition, in November and December 1998, the Subcommittee on the Constitution and the full Committee, respectively, held open hearings on the background and history of impeachment and on the offense of perjury.106 Finally, on December 8 and 9, 1998, President Clinton’s legal counsel called multiple panels of outside legal experts and elicited testimony primarily on whether the President’s alleged conduct rose to the level of impeachable offenses.107

Between December 10 to 12, 1998, the Committee debated and voted to adopt four articles of impeachment.108 The following week, the articles were debated on the floor of the House over the course of two days. On December 19, 1998, the House voted to approve two of the articles and voted against two others.109 Shortly after that vote, Ranking Member Conyers wrote to Chairman Hyde expressing concerns that Majority staff had conducted witness interviews without informing the Minority and provided summaries of those interviews to certain members while withholding them from the Minority. Chairman Conyers also raised concerns that members of the Majority had encouraged Members whose votes were still undecided to review certain evidence that had been withheld from the President and the public in an effort to sway those Members’ decision-making.110

C. The Procedural Protections Afforded to President Trump Met or Exceeded Those Afforded in Past Presidential Impeachment Inquiries

The House’s impeachment inquiry provided President Trump procedural protections that were consistent with or in some instances exceeded those afforded to Presidents Nixon and Clinton. The House’s inquiry was conducted with maximal transparency: transcripts of all interviews and depositions were made public, and HPSCI and the Judiciary Committee held seven days of public hearings. All documentary evidence relied on in HPSCI’s report has been made available to President Trump, and much of it has been made public. Furthermore, during proceedings before the Judiciary Committee, President Trump was offered numerous opportunities to have his counsel participate, including by cross-examining witnesses and presenting evidence. The President’s decision to reject these opportunities to participate affirms that his principal objective was to obstruct the House’s inquiry rather than assist in its full consideration of all relevant evidence.

1. The House’s Inquiry Was Conducted with Maximal Transparency

The House’s impeachment inquiry against President Trump was unique in its lack of reliance on the work of another investigative body. Instead, the Investigating Committees performed their own extensive investigative work—and they did so with abundant transparency. Twelve key witnesses critical to the Committees’ investigation testified in publicly televised hearings. All transcripts for each of the seventeen witnesses interviewed or deposed have been made public and posted on HPSCI’s website, subject to minimal redactions to protect classified or sensitive information. All documentary evidence relied on in HPSCI’s report has been made available to the President and to the Judiciary Committee, and significant portions have been released to the public as well.

Those facts alone render this inquiry more transparent than those against Presidents Nixon and Clinton. As noted previously, during the House’s impeachment inquiry into President Nixon, not a single evidentiary hearing took place in public. And although transcripts of closed-door witness hearings were subsequently released, notes or transcripts from private witness interviews were not. In addition, the Judiciary Committee relied on voluminous evidence that was obtained through other investigations, including investigations by prosecutors, a grand jury, and the Senate Select Committee. The Judiciary Committee amassed a collection of files from those investigations and maintained them under strict confidentiality procedures. With respect to President Clinton, the Judiciary Committee’s impeachment inquiry was based almost solely upon evidence transmitted by Independent Counsel Starr. That evidence was collected in secret grand jury proceedings or through other law enforcement mechanisms. Even after the evidence was transmitted to the Judiciary Committee, not all of it was disclosed publicly. Furthermore, Committee staff conducted non-public depositions and interviews.

As the Majority counsel for HPSCI explained in his presentation to the Judiciary Committee, conducting witness interviews in a manner that does not allow witnesses to “line up their stories” is a “[b]est investigative practice.”111 Closed-door depositions in the present inquiry were necessary during earlier stages of the investigation to prevent witnesses from reviewing one another’s testimony and tailoring their statements accordingly.112 Indeed, the Judiciary Committee is unaware of any factfinding process—whether in criminal investigations or administrative proceedings—in which all witnesses are interviewed in full view of each other and of the person under investigation. Nevertheless, HPSCI released transcripts of the depositions it conducted on a rolling basis within weeks of their occurrence. In addition, the Judiciary Committee’s proceedings were conducted in full public view.

2. The President Was Afforded Meaningful Opportunities to Participate

At the investigative stage before HPSCI and the Committees on Oversight and Reform and Foreign Affairs, President Trump made concerted efforts to ensure that his closest advisors would not be heard from, including by ordering an across-the-board blockade of the House’s inquiry and by directing multiple White House and other Executive Branch officials not to appear. Nonetheless, President Trump was offered—but declined—numerous opportunities to participate in the House’s proceedings when they reached the Judiciary Committee.

Pursuant to the “Impeachment Inquiry Procedures in the Committee on the Judiciary” described above, the President was given the opportunity to: have counsel attend any presentations of evidence before the Committee; have counsel ask questions during those presentations; respond orally or in writing to any evidence presented; request that additional witnesses be called; have counsel attend all other hearings in which witnesses were called; have counsel raise objections during those hearings; have counsel question any such witnesses; and have counsel provide a concluding presentation. For example, President Trump’s counsel could have questioned counsel for HPSCI during his detailed presentation of evidence at the Committee’s December 9 hearing. The President’s counsel could also have questioned any of the four legal scholars who appeared during the Committee’s December 4 hearing. The President could have submitted a statement in writing explaining his account of events—or he could have had his counsel make a presentation of evidence or request that other witnesses be called. President Trump did none of those things.

These privileges were equivalent to or exceeded those afforded to Presidents Nixon and Clinton. As noted previously, the Judiciary Committee conducted numerous closed-door briefings and took substantial investigative steps before affording any opportunities for President Nixon’s counsel to participate, including conducting private interviews of witnesses. In addition, when President Nixon’s counsel was later granted permission to attend closed-door presentations of evidence by Committee counsel, he could do so only as a passive observer. President Trump, by contrast, could have had his attorney cross-examine HPSCI’s counsel during his presentation of evidence. That opportunity was also equivalent to the opportunity afforded to President Clinton to have his counsel cross-examine Independent Counsel Starr—which he did, at length.113

Furthermore, although President Trump has complained that his counsel was not afforded the opportunity to participate during HPSCI’s proceedings, the proceedings against Presidents Nixon and Clinton demonstrate that in neither case was the President permitted to have counsel participate in the initial fact-gathering stages of the impeachment inquiry. As Committee staff explained during the Nixon impeachment inquiry—and then reiterated during the Clinton impeachment inquiry—there were no records from any prior impeachment inquiry of an “official under investigation participat[ing] in the investigation stage preceding commencement of committee hearings” or being offered access to Committee evidence “before it was offered at a hearing.”114 That is doubly true for the investigative proceedings that took place before the House began its impeachment inquiries against Presidents Nixon and Clinton. President Nixon certainly had no attorney present when prosecutors and grand juries began collecting evidence about Watergate and related matters, nor did he have an attorney present when the Senate Select Committee began interviewing witnesses and holding public hearings. Nor did President Clinton have an attorney present when prosecutors from the Office of Independent Counsel Kenneth Starr deposed witnesses and elicited their testimony before a grand jury.

Indeed, the proceedings before the Investigating Committees can be most closely analogized to the Senate Select Committee proceedings during Watergate. In both instances, Congressional bodies other than the House Judiciary Committee engaged in fact-finding investigations of grave Presidential misconduct. Those investigations included private interviews and depositions followed by public hearings—after which all investigative files were provided to the House Judiciary Committee. The only difference is that in this case, transcripts of all interviews and depositions have been made public; all documentary evidence relied on by HPSCI in its report has been made available to the President; and the President’s counsel could have participated and raised questions during presentations of evidence but chose not to.

3. The President Was Not Entitled to Additional Procedural Rights

White House Counsel Pat A. Cipollone suggested in his October 8 letter on behalf of President Trump that the President was entitled to a host of additional due process rights during the House’s impeachment inquiry, including “the right to see all evidence, to present evidence, to call witnesses, to have counsel present at all hearings, to cross-examine all witnesses, to make objections . . . , and to respond to evidence and testimony.”115 He also indicated that the President was entitled to review all favorable evidence and all evidence bearing on the credibility of witnesses.116

These are the types of procedural protections, however, typically afforded in criminal trials—not during preliminary investigative stages.117 As HPSCI explained in its report, “there is no requirement that the House provide these procedures during an impeachment inquiry.”118 Rather, as Chairman Rodino stated during the Nixon impeachment inquiry, the President’s participation “is not a right but a privilege or a courtesy.”119

In any event, the core privileges described in Mr. Cipollone’s letter were in fact offered to President Trump as courtesies during the Judiciary Committee’s proceedings. The President was able to review “all evidence” relied on by the Investigating Committees, including evidence that the Minority’s public report identified as favorable to him. During the Judiciary Committee’s proceedings, the President had opportunities to present evidence, call witnesses, have counsel present to raise objections and cross-examine witnesses, and respond to the evidence raised against him. As the Rules Committee report accompanying H. Res. 660 noted, these privileges are “commensurate with the inquiry process followed in the cases of President Nixon and President Clinton.”120 President Trump simply chose not to avail himself of the procedural opportunities afforded to him.

D. The Minority Was Afforded Full and Adequate Procedural Rights

Members of the Minority have also contended that they were not afforded the full procedural rights provided to the Minority in prior impeachment inquiries and have raised a host of related objections to the proceedings. These claims lack merit.

First, the Minority has contended that it was deprived of the ability to subpoena witnesses and documentary evidence. However, the rules governing both the Nixon and Clinton impeachment inquiries rendered the Minority’s subpoena authority equally contingent on the Majority. Under H. Res. 803 (governing the Nixon proceedings) and H. Res. 581 (governing the Clinton proceedings), the Chairman could refer a subpoena request by the Ranking Member for a vote by the full Committee if the Chairman disagreed with such a request.121 So too here, H. Res. 660 authorized the Ranking Member to issue subpoenas with the Chairman’s concurrence, or to refer such requests for a vote by the full Committee if the Chairman declined to concur.122

Second, the Minority has contended that the Committee should have heard testimony from additional witnesses they requested, including the whistleblower, various individuals with whom the whistleblower spoke, and even Chairman Schiff.123 As an initial matter, during HPSCI’s proceedings, the Minority called three witnesses of its choosing—Ambassador Volker, Undersecretary Hale, and Mr. Morrison. Ambassador Volker and Mr. Morrison testified on their own panel at length; and their testimony only served to corroborate other witnesses’ accounts of the President’s misconduct.124 As to proceedings before the Judiciary Committee, the Minority called a witness of its choosing to present views during the Committee’s December 4 hearing on Constitutional Grounds for Presidential Impeachment. Furthermore, Minority counsel had equal time to present arguments and evidence during the Committee’s December 9 hearing. However, as Chairman Schiff stated and as Chairman Nadler reiterated, Congress has an imperative interest in protecting whistleblowers. And in this particular instance, Congress has an especially critical need to prevent the House’s impeachment inquiry from being used to “facilitate the President’s effort to threaten, intimidate, and retaliate against the whistleblower,” which placed his or her personal safety at grave risk.125 Furthermore, the whistleblower’s allegations were not relied upon by HPSCI or the Judiciary Committee in reaching their conclusions, making his or her testimony “redundant and unnecessary.”126 Rather, HPSCI adduced independent and more direct evidence.127

In addition, the Ranking Member and all other Committee Members had the full opportunity to question HPSCI’s lead investigative counsel during the Committee’s December 9 hearing. Presentation of evidence by Committee counsel is consistent with the procedures followed during the Nixon impeachment inquiry—and in no impeachment inquiry has the House relied upon evidentiary presentations from another Member. Finally, the Ranking Member’s request to hear testimony from other witnesses such as Hunter Biden was well outside the scope of the impeachment inquiry and would have allowed the President and his allies in Congress to propagate exactly the same kinds of misinformation that President Trump corruptly pressured Ukraine to propagate for his own political benefit. Such witnesses were entirely irrelevant to the question of whether President Trump abused his power for his personal gain.

Third, the Minority requested that it be entitled to a day of hearings pursuant to House Rule XI.2(j)(1), which entitles the Minority, upon request, to call witnesses to testify regarding any “measure or matter” considered in a committee hearing “during at least one day of hearing thereon.” The Minority requested a hearing day on the subject of constitutional grounds for impeachment, as discussed at the Committee’s December 4 hearing. However, as Chairman Nadler explained in ruling against the Ranking Member’s point of order, this Rule does not require the Chairman “to schedule a hearing on a particular day,” nor is the Chairman required “to schedule the hearing as a condition precedent to taking any specific legislative action.”128 Indeed, a report accompanying this provision when it was first promulgated stated that its purpose was not “an authorization for delaying tactics.”129 Chairman Nadler further explained that the Minority had been afforded the opportunity to have its views represented through its witness during the December 4 hearing, who testified at length. Additionally, the Chairman said he was willing to work with the Minority to schedule a Minority day for a hearing at an appropriate time.130

Fourth, the Minority has contended that the proceedings before the Judiciary Committee were inadequate because the Committee did not hear from “fact witnesses.” The evidence in the House’s impeachment inquiry consists of more than one hundred hours of deposition or interview testimony by seventeen witnesses, followed by five days of live televised hearings with twelve fact witnesses.131 At bottom, the Minority’s objection instead amounts to a claim that fact hearings do not count unless they occur before this Committee. That notion is inconsistent with both the Nixon and Clinton impeachment inquiries, in which the Judiciary Committee relied on, inter alia, public and private testimony before the Senate Select Committee in the case of President Nixon, and transcripts of grand jury proceedings in the case of President Clinton. In this instance, HPSCI and the Committees on Oversight and Reform and Foreign Affairs conducted their witness examinations ably and transparently, working within their subject matter areas of expertise. Furthermore, to the extent Judiciary Committee members wished to probe the evidentiary record, they had opportunities to do so when HPSCI’s Majority and Minority counsels presented evidence before the Committee.

Finally, the Minority has repeatedly suggested that the House’s impeachment inquiry has been rushed. The House’s investigation of the President’s conduct regarding Ukraine began in early September and has proceeded for more than three months. In addition, that investigation followed extensive investigations into the President’s having welcomed foreign assistance from Russia during the 2016 United States Presidential election and then obstructing the law enforcement investigation that ensued. President Trump’s efforts to enlist the assistance of another foreign government for the 2020 United States Presidential election therefore raised immediate alarm and required prompt action. As HPSCI’s report states, “[w]ith this backdrop, the solicitation of new foreign intervention was the act of a president unbound.”132

The House’s investigation of President Trump’s misconduct—which occupied a time frame commensurate with that for the impeachment inquiry against President Clinton—was fair and thorough. The Investigating Committees assembled a comprehensive record that was more than sufficient to provide them with a thorough picture of the facts. To the extent gaps remained, they resulted from President Trump’s obstruction of Congress. The urgency posed by the President’s abuse of his office, his invitation of foreign interference in the 2020 United States Presidential election, and his disregard for any mechanisms of accountability required concerted action by the House, not further delay.

V. Conclusion

The House conducted a thorough and fair inquiry regarding President Trump’s misconduct, notwithstanding the unique and extraordinary challenges posed by the President’s obstruction. The Investigating Committees amassed thorough and irrefutable evidence that the President abused his office by pressuring a foreign government to interfere in the next election. When committees of the House—rather than a grand jury, a Senate committee, or an Independent Counsel—must serve as primary investigators in an impeachment inquiry, they have an obligation to balance investigative needs and best practices for collecting evidence with the President’s interest in telling his story and the public interest in transparency. But that does not entitle the President to inject himself at each and every stage of the proceedings, thus confounding the House’s inquiry.

Here, consistent with historical practice, the House divided its impeachment inquiry into two phases, first collecting evidence and then bringing that evidence before the Judiciary Committee for its consideration of articles of impeachment. The Judiciary Committee then evaluated the evidence in a process that afforded President Trump the same or more privileges of his predecessors who have faced impeachment inquiries. The President’s refusal to comply with or participate in these proceedings only confirmed his intent to obstruct Congress in the performance of its essential constitutional functions.



Constitutional Grounds for Presidential Impeachment


I. Introduction

Our President holds the ultimate public trust. He is vested with powers so great that they frightened the Framers of our Constitution; in exchange, he swears an oath to faithfully execute the laws that hold those powers in check. This oath is no formality. The Framers foresaw that a faithless President could destroy their experiment in democracy. As George Mason warned at the Constitutional Convention, held in Philadelphia in 1787, “if we do not provide against corruption, our government will soon be at an end.”133 Mason evoked a well-known historical truth: when corrupt motives take root, they drive an endless thirst for power and contempt for checks and balances. It is then only the smallest of steps toward acts of oppression and assaults on free and fair elections. A President faithful only to himself—who will sell out democracy and national security for his own personal advantage—is a danger to every American. Indeed, he threatens America itself.

Impeachment is the Constitution’s final answer to a President who mistakes himself for a monarch. Aware that power corrupts, our Framers built other guardrails against that error. The Constitution thus separates governmental powers, imposes an oath of faithful execution, prohibits profiting from office, and guarantees accountability through regular elections. But the Framers were not naïve. They knew, and feared, that someday a corrupt executive might claim he could do anything he wanted as President. Determined to protect our democracy, the Framers built a safety valve into the Constitution: A President can be removed from office if the House of Representatives approves articles of impeachment charging him with “Treason, Bribery, or other high Crimes and Misdemeanors,” and if two-thirds of the Senate votes to find the President guilty of such misconduct after a trial.134

As Justice Joseph Story recognized, “the power of impeachment is not one expected in any government to be in constant or frequent exercise.”135 When faced with credible evidence of extraordinary wrongdoing, however, it is incumbent on the House to investigate and determine whether impeachment is warranted. On October 31, 2019, the House approved H. Res. 660, which, among other things, confirmed the preexisting inquiry “into whether sufficient grounds exist for the House of Representatives to exercise its Constitutional power to impeach Donald John Trump, President of the United States of America.”136

 

The Judiciary Committee now faces questions of extraordinary importance. In prior impeachment inquiries addressing allegations of Presidential misconduct, the staff of the Judiciary Committee has prepared reports addressing relevant principles of constitutional law.137 Consistent with that practice, and to assist the Committee and the House in working toward a resolution of the questions before them, the majority staff prepared the following report to explore the meaning of the words in the Constitution’s Impeachment Clause: “Treason, Bribery, or other high Crimes and Misdemeanors.” The report also describes the impeachment process and addresses several mistaken claims about impeachment that have recently drawn public notice.

II. Summary of Principal Conclusions

Our principal conclusions are as follows.

The purpose of impeachment. As the Framers deliberated in Philadelphia, Mason posed a profound question: “Shall any man be above justice?”138 By authorizing Congress to remove Presidents for egregious misconduct, the Framers offered a resounding answer. As Mason elaborated, “some mode of displacing an unfit magistrate is rendered indispensable by the fallibility of those who choose, as well as by the corruptibility of the man chosen.”139 Unlike Britain’s monarch, the President would answer personally—to Congress and thus to the Nation—if he engaged in serious wrongdoing. Alexander Hamilton explained that the President would have no more resemblance to the British king than to “the Grand Seignior, to the khan of Tartary, [or] to the Man of the Seven Mountains.”140 Whereas “the person of the king of Great Britain is sacred and inviolable,” the President of the United States could be “impeached, tried, and upon conviction . . . removed from office.”141 Critically, though, impeachment goes no further. It results only in loss of political power. This speaks to the nature of impeachment: it exists not to inflict punishment for past wrongdoing, but rather to save the Nation from misconduct that endangers democracy and the rule of law. Thus, the ultimate question in an impeachment is whether leaving the President in our highest office imperils the Constitution.142

Impeachable offenses. The Framers were careful students of history and knew that threats to democracy can take many forms. They feared would-be monarchs, but also warned against fake populists, charismatic demagogues, and corrupt kleptocrats. The Framers thus intended impeachment to reach the full spectrum of Presidential misconduct that menaced the Constitution. Because they could not anticipate and prohibit every threat a President might someday pose, the Framers adopted a standard sufficiently general and flexible to meet unknown future circumstances: “Treason, Bribery, or other high Crimes and Misdemeanors.” This standard was proposed by Mason and was meant, in his words, to capture all manner of “great and dangerous offenses” against the Constitution.143

Treason and bribery. Applying traditional tools of interpretation puts a sharper point on this definition of “high Crimes and Misdemeanors.” For starters, it is useful to consider the two impeachable offenses that the Framers identified for us. “Treason” is an unforgiveable betrayal of the Nation and its security. A President who levies war against the government, or lends aid and comfort to our enemies, cannot persist in office; a President who betrays the Nation once will most certainly do so again. “Bribery,” in turn, sounds in abuse of power. Impeachable bribery occurs when the President offers, solicits, or accepts something of personal value to influence his own official actions. By rendering such bribery impeachable, the Framers sought to ensure that the Nation could expel a leader who would sell out the interests of “We the People” for his own personal gain.

In identifying “other high Crimes and Misdemeanors,” we are guided by the text and structure of the Constitution, the records of the Constitutional Convention and state ratifying debates, and the history of impeachment practice. These sources demonstrate that the Framers principally intended impeachment for three overlapping forms of Presidential wrongdoing: (1) abuse of power, (2) betrayal of the nation through foreign entanglements, and (3) corruption of office and elections. Any one of these violations of the public trust justifies impeachment; when combined in a single course of conduct, they state the strongest possible case for impeachment and removal from office.

Abuse of power. There are at least as many ways to abuse power as there are powers vested in the President. It would thus be an exercise in futility to attempt a list of every abuse of power constituting “high Crimes and Misdemeanors.” That said, impeachable abuse of power can be roughly divided into two categories: engaging in official acts forbidden by law and engaging in official action with motives forbidden by law. As James Iredell explained, “the president would be liable to impeachments [if] he had … acted from some corrupt motive or other.”144 This warning echoed Edmund Randolph’s teaching that impeachment must be allowed because “the Executive will have great opportunitys of abusing his power.”145 President Richard Nixon’s conduct has come to exemplify impeachable abuse of power: he acted with corrupt motives in obstructing justice and using official power to target his political opponents, and his decision to unlawfully defy subpoenas issued by the House impeachment inquiry was unconstitutional on its face.

Betrayal involving foreign powers. As much as the Framers feared abuse, they feared betrayal still more. That anxiety is shot through their discussion of impeachment—and explains why “Treason” heads the Constitution’s list of impeachable offenses. James Madison put it simply: the President “might betray his trust to foreign powers.”146 Although the Framers did not intend impeachment for good faith disagreements on matters of diplomacy, they were explicit that betrayal of the Nation through schemes with foreign powers justified that remedy. Indeed, foreign interference in the American political system was among the gravest dangers feared by the Founders of our Nation and the Framers of our Constitution. In his farewell address, George Washington thus warned Americans “to be constantly awake, since history and experience prove that foreign influence is one of the most baneful foes of republican government.”147 And in a letter to Thomas Jefferson, John Adams wrote: “You are apprehensive of foreign Interference, Intrigue, Influence. So am I.—But, as often as Elections happen, the danger of foreign Influence recurs.”148

Corruption. Lurking beneath the Framers’ discussion of impeachment was the most ancient and implacable foe of democracy: corruption. The Framers saw no shortage of threats to the Republic, and sought to guard against them, “but the big fear underlying all the small fears was whether they’d be able to control corruption.”149 As Madison put it, corruption “might be fatal to the Republic.”150 This was not just a matter of thwarting bribes; it was a far more expansive challenge. The Framers celebrated civic virtue and love of country; they wrote rules to ensure officials would not use public power for private gain.

Impeachment was seen as especially necessary for Presidential conduct corrupting our system of political self-government. That concern arose in multiple contexts as the Framers debated the Constitution. The most important was the risk that Presidents would place their personal interest in reelection above our bedrock national commitment to democracy. The Framers knew that corrupt leaders concentrate power by manipulating elections and undercutting adversaries. They despised King George III, who “resorted to influencing the electoral process and the representatives in Parliament in order to gain [his] treacherous ends.”151 That is why the Framers deemed electoral treachery a central ground for impeachment. The very premise of the Constitution is that the American people govern themselves, and choose their leaders, through free and fair elections. When the President concludes that elections might threaten his grasp on power and abuses his office to sabotage opponents or invite inference, he rejects democracy itself and must be removed.

Conclusions regarding the nature of impeachable offenses. In sum, history teaches that “high Crimes and Misdemeanors” referred mainly to acts committed by public officials, using their power or privileges, that inflicted grave harm on our political order. Such great and dangerous offenses included treason, bribery, serious abuse of power, betrayal of the national interest through foreign entanglements, and corruption of office and elections. They were unified by a clear theme: officials who abused, abandoned, or sought personal benefit from their public trust—and who threatened the rule of law if left in power—faced impeachment. Each of these acts, moreover, should be plainly wrong to reasonable officials and persons of honor. When a political official uses political power in ways that substantially harm our political system, Congress can strip them of that power.

Within these parameters, and guided by fidelity to the Constitution, the House must judge whether the President’s misconduct is grave enough to require impeachment. That step must never be taken lightly. It is a momentous act, justified only when the President’s full course of conduct, assessed without favor or prejudice, is “seriously incompatible with either the constitutional form and principles of our government or the proper performance of constitutional duties of the presidential office.”152 But when that high standard is met, the Constitution calls the House to action—and the House, in turn, must rise to the occasion. In such cases, a decision not to impeach can harm democracy and set an ominous precedent.

The criminality issue. It is occasionally suggested that Presidents can be impeached only if they have committed crimes. That position was rejected in President Nixon’s case, and then rejected again in President Clinton’s, and should be rejected once more. Offenses against the Constitution are different than offenses against the criminal code. Some crimes, like jaywalking, are not impeachable. And some forms of misconduct may offend both the Constitution and the criminal law. Impeachment and criminality must therefore be assessed separately—even though the President’s commission of indictable crimes may further support a case for impeachment and removal. Ultimately, the House must judge whether a President’s conduct offends and endangers the Constitution itself.

Fallacies about impeachment. In the final section, we briefly address six falsehoods about impeachment that have recently drawn public notice.

First, contrary to mistaken claims otherwise, we demonstrate that the current impeachment inquiry has complied in every respect with the Constitution, the Rules of the House, and historic practice and precedent of the House.

Second, we address several evidentiary matters. The House impeachment inquiry has compiled substantial direct and circumstantial evidence bearing on the issues at hand. Nonetheless, President Trump has objected that some of the evidence gathered by the House comes from witnesses lacking first-hand knowledge of his conduct. But in the same breath, he has unlawfully ordered many witnesses with first-hand knowledge to defy House subpoenas. As we show, President Trump’s assertions regarding the evidence before the House are misplaced as a matter of constitutional law and common sense.

Third, we consider President Trump’s claim that his actions are protected because of his right under Article II of the Constitution “to do whatever I want as president.”153 This claim is wrong, and profoundly so, because our Constitution rejects pretensions to monarchy and binds Presidents with law. That is true even of powers vested exclusively in the chief executive. If those powers are invoked for corrupt reasons, or wielded in an abusive manner harming the constitutional system, the President is subject to impeachment for “high Crimes and Misdemeanors.” This is a core premise of the impeachment power.

Fourth, we address whether the House must accept at face value President Trump’s claim that his motives were not corrupt. In short, no. When the House probes a President’s state of mind, its mandate is to find the facts. That means evaluating the President’s account of his motives to see if it rings true. The question is not whether the President’s conduct could have resulted from permissible motives. It is whether the President’s real reasons, the ones in his mind at the time, were legitimate. Where the House discovers persuasive evidence of corrupt wrongdoing, it is entitled to rely upon that evidence to impeach.

Fifth, we explain that attempted Presidential wrongdoing is impeachable. Mason himself said so at the Constitutional Convention, where he described “attempts to subvert the Constitution” as a core example of “great and dangerous offenses.”154 Moreover, the Judiciary Committee reached the same conclusion in President Nixon’s case. Historical precedent thus confirms that ineptitude and insubordination do not afford the President a defense to impeachment. A President cannot escape impeachment just because his scheme to abuse power, betray the nation, or corrupt elections was discovered and abandoned.

Finally, we consider whether impeachment “nullifies” the last election or denies voters their voice in the next one. The Framers themselves weighed this question. They considered relying solely on elections—rather than impeachment—to remove wayward Presidents. That position was firmly rejected. No President is entitled to persist in office after committing “high Crimes and Misdemeanors,” and no one who voted for him in the last election is entitled to expect he will do so. Where the President’s misconduct is aimed at corrupting elections, relying on elections to solve the problem is no safeguard at all.

III. The Purpose of Impeachment

Freedom must not be taken for granted. It demands constant protection from leaders whose taste of power sparks a voracious need for more. Time and again, republics have fallen to officials who care little for the law and use the public trust for private gain.

The Framers of the Constitution knew this well. They saw corruption erode the British constitution from within. They heard kings boast of their own excellence while conspiring with foreign powers and consorting with shady figures. As talk of revolution spread, they objected as King George III used favors and party politics to control Parliament, aided by men who sold their souls and welcomed oppression.

The Framers risked their freedom, and their lives, to escape that monarchy. So did their families and many of their friends. Together, they resolved to build a nation committed to democracy and the rule of law—a beacon to the world in an age of aristocracy. In the United States of America, “We the People” would be sovereign. We would choose our own leaders and hold them accountable for how they exercised power.

As they designed our government at the Constitutional Convention, however, the Framers faced a dilemma. On the one hand, many of them embraced the need for a powerful chief executive. This had been cast into stark relief by the failure of the Nation’s very first constitution, the Articles of Confederation, which put Congress in charge at the federal level. The ensuing discord led James Madison to warn, “it is not possible that a government can last long under these circumstances.”155 The Framers therefore created the Presidency. A single official could lead the Nation with integrity, energy, and dispatch—and would be held personally responsible for honoring that immense public trust.

Power, though, is a double-edged sword. “The power to do good meant also the power to do harm, the power to serve the republic also meant the power to demean and defile it.”156 The President would be vested with breathtaking authority. If corrupt motives took root in his mind, displacing civic virtue and love of country, he could sabotage the Constitution. That was clear to the Framers, who saw corruption as “the great force that had undermined republics throughout history.”157 Obsessed with the fall of Rome, they knew that corruption marked a leader’s path to abuse and betrayal. Mason thus emphasized, “if we do not provide against corruption, our government will soon be at an end.” This warning against corruption—echoed no fewer than 54 times by 15 delegates at the Convention—extended far beyond bribes and presents. To the Framers, corruption was fundamentally about the misuse of a position of public trust for any improper private benefit. It thus went to the heart of their conception of public service. As a leading historian recounts, “a corrupt political actor would either purposely ignore or forget the public good as he used the reins of power.”158 Because men and women are not angels, corruption could not be fully eradicated, even in virtuous officials, but “its power can be subdued with the right combination of culture and political rules.”159

The Framers therefore erected safeguards against Presidential abuse. Most famously, they divided power among three branches of government that had the means and motive to balance each other. “Ambition,” Madison reasoned, “must be made to counteract ambition.”160 In addition, the Framers subjected the President to election every four years and established the Electoral College (which, they hoped, would select virtuous, capable leaders and refuse to re-elect corrupt or unpopular ones). Finally, the Framers imposed on the President a duty to faithfully execute the laws—and required him to accept that duty in a solemn oath.161 To the Framers, the concept of faithful execution was profoundly important. It prohibited the President from taking official acts in bad faith or with corrupt intent, as well as acts beyond what the law authorized.162

A few Framers would have stopped there. This minority feared vesting any branch of government with the power to end a Presidency; as they saw it, even extreme Presidential wrongdoing could be managed in the normal course (mainly by periodic elections).

That view was decisively rejected. As Professor Raoul Berger writes, “the Framers were steeped in English history; the shades of despotic kings and conniving ministers marched before them.”163 Haunted by those lessons, and convening in the shadow of revolution, the Framers would not deny the Nation an escape from Presidents who deemed themselves above the law. So they turned to a mighty constitutional power, one that offered a peaceful and politically accountable method for ending an oppressive Presidency.

This was impeachment, a legal relic from the British past that over the preceding century had found a new lease on life in the North American colonies. First deployed in 1376—and wielded in fits and starts over the following 400 years—impeachment allowed Parliament to charge royal ministers with abuse, remove them from office, and imprison them. Over time, impeachment helped Parliament shift power away from royal absolutism and encouraged more politically accountable administration. In 1679, it was thus proclaimed in the House of Commons that impeachment was “the chief institution for the preservation of government.”164 That sentiment was echoed in the New World. Even as Parliamentary impeachment fell into disuse by the early 1700s, colonists in Maryland, Pennsylvania, and Massachusetts laid claim to this prerogative as part of their English birthright. During the revolution, ten states ratified constitutions allowing the impeachment of executive officials—and put that power to use in cases of corruption and abuse of power.165 Unlike in Britain, though, American impeachment did not result in fines or jailtime. It simply removed officials from political power when their conduct required it.

Familiar with the use of impeachment to address lawless officials, the Framers offered a clear answer to Mason’s question at the Constitutional Convention, “Shall any man be above justice”?166 As Mason himself explained, “some mode of displacing an unfit magistrate is rendered indispensable by the fallibility of those who choose, as well as by the corruptibility of the man chosen.”167 Future Vice President Elbridge Gerry agreed, adding that impeachment repudiates the fallacy that our “chief magistrate could do no wrong.”168 Benjamin Franklin, in turn, made the case that impeachment is “the best way” to assess claims of serious wrongdoing by a President; without it, those accusations would fester unresolved and invite enduring conflict over Presidential malfeasance.169

Unlike in Britain, the President would answer personally—to Congress and thus to the Nation—for any serious wrongdoing. For that reason, as Hamilton later explained, the President would have no more resemblance to the British king than to “the Grand Seignior, to the khan of Tartary, [or] to the Man of the Seven Mountains.”170 Whereas “the person of the king of Great Britain is sacred and inviolable,” the President could be “impeached, tried, and upon conviction ... removed from office.”171

Of course, the decision to subject the President to impeachment was not the end of the story. The Framers also had to specify how this would work in practice. After long and searching debate they made three crucial decisions, each of which sheds light on their understanding of impeachment’s proper role in our constitutional system.

First, they limited the consequences of impeachment to “removal from Office” and “disqualification” from future officeholding.172 To the extent the President’s wrongful conduct also breaks the law, the Constitution expressly reserves criminal punishment for the ordinary processes of criminal law. In that respect, “the consequences of impeachment and conviction go just far enough, and no further than, to remove the threat posed to the Republic by an unfit official.”173 This speaks to the very nature of impeachment: it exists not to inflict personal punishment for past wrongdoing, but rather to protect against future Presidential misconduct that would endanger democracy and the rule of law.174

Second, the Framers vested the House with “the sole Power of Impeachment.”175 The House thus serves in a role analogous to a grand jury and prosecutor: it investigates the President’s misconduct and decides whether to formally accuse him of impeachable acts. As James Iredell explained during debates over whether to ratify the Constitution, “this power is lodged in those who represent the great body of the people, because the occasion for its exercise will arise from acts of great injury to the community.”176 The Senate, in turn, holds “the sole Power to try all Impeachments.”177 When the Senate sits as a court of impeachment for the President, each Senator must swear a special oath, the Chief Justice of the United States presides, and conviction requires “the concurrence of two thirds of the Members present.”178 By designating Congress to accuse the President and conduct his trial, the Framers confirmed—in Hamilton’s words—that impeachment concerns an “abuse or violation of some public trust” with “injuries done immediately to the society itself.”179 Impeachment is reserved for offenses against our political system. It is therefore prosecuted and judged by Congress, speaking for the Nation.

Last, but not least, the Framers imposed a rule of wrongdoing. The President cannot be removed based on poor management, general incompetence, or unpopular policies. Instead, the question in any impeachment inquiry is whether the President has engaged in misconduct justifying an early end to his term in office: “Treason, Bribery, or other high Crimes and Misdemeanors.”180 This phrase had a particular legal meaning to the Framers. It is to that understanding, and to its application in prior Presidential impeachments, that we now turn.

IV. Impeachable Offenses

As careful students of history, the Framers knew that threats to democracy can take many forms. They feared would-be monarchs, but also warned against fake populists, charismatic demagogues, and corrupt kleptocrats. In describing the kind of leader who might menace the Nation, Hamilton offered an especially striking portrait:

When a man unprincipled in private life[,] desperate in his fortune, bold in his temper . . . known to have scoffed in private at the principles of liberty — when such a man is seen to mount the hobby horse of popularity — to join in the cry of danger to liberty — to take every opportunity of embarrassing the General Government & bringing it under suspicion — to flatter and fall in with all the non sense [sic] of the zealots of the day — It may justly be suspected that his object is to throw things into confusion that he may ride the storm and direct the whirlwind.181

This prophesy echoed Hamilton’s warning, in Federalist No. 1, that “of those men who have overturned the liberties of republics, the greatest number have begun their career by paying an obsequious court to the people; commencing demagogues, and ending tyrants.”182

The Framers thus intended impeachment to reach the full spectrum of Presidential misconduct that threatened the Constitution. They also intended our Constitution to endure for the ages. Because they could not anticipate and specifically prohibit every threat a President might someday pose, the Framers adopted a standard sufficiently general and flexible to meet unknown future circumstances. This standard was meant—as Mason put it—to capture all manner of “great and dangerous offenses” incompatible with the Constitution. When the President uses the powers of his high office to benefit himself, while injuring or ignoring the American people he is oath-bound to serve, he has committed an impeachable offense.

Applying the tools of legal interpretation, as we do below, puts a sharper point on this definition of “high Crimes and Misdemeanors.” It also confirms that the Framers principally aimed the impeachment power at a few core evils, each grounded in a unifying fear that a President might abandon his duty to faithfully execute the laws. Where the President engages in serious abuse of power, betrays the national interest through foreign entanglements, or corrupts his office or elections, he has undoubtedly committed “high Crimes and Misdemeanors” as understood by the Framers. Any one of these violations of the public trust is impeachable. When combined in a scheme to advance the President’s personal interests while ignoring or injuring the Constitution, they state the strongest possible case for impeachment and removal from office.

A. Lessons from British and Early American History

As Hamilton recounted, Britain afforded “[t]he model from which the idea of [impeachment] has been borrowed.”183 That was manifestly true of the phrase “high Crimes and Misdemeanors.” The Framers could have authorized impeachment for “crimes” or “serious crimes.” Or they could have followed the practice of many American state constitutions and permitted impeachment for “maladministration” or “malpractice.”184 But they instead selected a “unique phrase used for centuries in English parliamentary impeachments.”185 To understand their choice requires a quick tour through history.

That tour offers two lessons. The first is that the phrase “high Crimes and Misdemeanors” was used only for parliamentary impeachments; it was never used in the ordinary criminal law.186 Moreover, in the 400-year history of British impeachments, the House of Commons impeached many officials on grounds that did not involve any discernibly criminal conduct. Indeed, the House of Commons did so yet again just as the Framers gathered in Philadelphia. That same month, Edmund Burke—the celebrated champion of American liberty—brought twenty-two articles of impeachment against Warren Hastings, the Governor General of India. Burke charged Hastings with offenses including abuse of power, corruption, disregarding treaty obligations, and misconduct of local wars. Historians have confirmed that “none of the charges could fairly be classed as criminal conduct in any technical sense.”187 Aware of that fact, Burke accused Hastings of “[c]rimes, not against forms, but against those eternal laws of justice, which are our rule and our birthright: his offenses are not in formal, technical language, but in reality, in substance and effect, High Crimes and High Misdemeanors.”188

Burke’s denunciation of Hastings points to the second lesson from British history: “high Crimes and Misdemeanors” were understood as offenses against the constitutional system itself. This is confirmed by use of the word “high,” as well as Parliamentary practice. From 1376 to 1787, the House of Commons impeached officials on seven general grounds: (1) abuse of power; (2) betrayal of the nation’s security and foreign policy; (3) corruption; (4) armed rebellion [a.k.a. treason]; (5) bribery; (6) neglect of duty; and (7) violating Parliament’s constitutional prerogatives.189 To the Framers and their contemporaries learned in the law, the phrase “high Crimes and Misdemeanors” would have called to mind these offenses against the body politic.

The same understanding prevailed on this side of the Atlantic. In the colonial period and under newly-ratified state constitutions, most impeachments targeted abuse of power, betrayal of the revolutionary cause, corruption, treason, and bribery.190 Many Framers at the Constitutional Convention had participated in drafting their state constitutions, or in colonial and state removal proceedings, and were steeped in this outlook on impeachment. Further, the Framers knew well the Declaration of Independence, “whose bill of particulars against King George III modeled what [we would] now view as articles of impeachment.”191 That bill of particulars did not dwell on technicalities of criminal law, but rather charged the king with a “long train of abuses and usurpations,” including misuse of power, efforts to obstruct and undermine elections, and violating individual rights.192

History thus teaches that “high Crimes and Misdemeanors” referred mainly to acts committed by public officials, using their power or privileges, that inflicted grave harm on society itself. Such great and dangerous offenses included treason, bribery, abuse of power, betrayal of the nation, and corruption of office. They were unified by a clear theme: officials who abused, abandoned, or sought personal benefit from their public trust—and who threatened the rule of law if left in power—faced impeachment and removal.

B. Treason and Bribery

For the briefest of moments at the Constitutional Convention, it appeared as though Presidential impeachment might be restricted to “treason, or bribery.”193 But when this suggestion reached the floor, Mason revolted. With undisguised alarm, he warned that such limited grounds for impeachment would miss “attempts to subvert the Constitution,” as well as “many great and dangerous offenses.”194 Here he invoked the charges pending in Parliament against Hastings as a case warranting impeachment for reasons other than treason. To “extend the power of impeachments,” Mason initially suggested adding “or maladministration” after “treason, or bribery.”195 Madison, however, objected that “so vague a term will be equivalent to a tenure during the pleasure of the Senate.”196 In response, Mason substituted “other high Crimes and Misdemeanors.”197 Apparently pleased with Mason’s compromise, the Convention accepted his proposal and moved on.

This discussion confirms that Presidential impeachment is warranted for all manner of great and dangerous offenses that subvert the Constitution. It also sheds helpful light on the nature of impeachable offenses: in identifying “other high Crimes and Misdemeanors,” we can start with two that the Framers identified for us, “Treason” and “Bribery.”

1. Impeachable Treason

Under Article III of the Constitution, “treason against the United States, shall consist only in levying War against them, or in adhering to their Enemies, giving them Aid and Comfort.”198 In other words, a person commits treason if he uses armed force in an attempt to overthrow the government, or if he knowingly gives aid and comfort to nations (or organizations) with which the United States is in a state of declared or open war. At the very heart of “Treason” is deliberate betrayal of the nation and its security. Such betrayal would not only be unforgivable, but would also confirm that the President remains a threat if allowed to remain in office. A President who has knowingly betrayed national security is a President who will do so again. He endangers our lives and those of our allies.

2. Impeachable Bribery

The essence of impeachable bribery is a government official’s exploitation of his or her public duties for personal gain. To the Framers, it was received wisdom that nothing can be “a greater Temptation to Officers [than] to abuse their Power by Bribery and Extortion.”199 To guard against that risk, the Framers authorized the impeachment of a President who offers, solicits, or accepts something of personal value to influence his own official actions. By rendering such “Bribery” impeachable, the Framers sought to ensure that the Nation could expel a leader who would sell out the interests of “We the People” to achieve his own personal gain.

Unlike “Treason,” which is defined in Article III, “Bribery” is not given an express definition in the Constitution. But as Justice Joseph Story explained, a “proper exposition of the nature and limits of this offense” can be found in the Anglo-American common law tradition known well to our Framers.200 That understanding, in turn, can be refined by reference to the Constitution’s text and the records of the Constitutional Convention.201

To start with common law: At the time of the Constitutional Convention, bribery was well understood in Anglo-American law to encompass offering, soliciting, or accepting bribes. In 1716, for example, William Hawkins defined bribery in an influential treatise as “the receiving or offering of any undue reward, by or to any person whatsoever … in order to incline him to do a thing against the known rules of honesty and integrity.”202 This description of the offense was echoed many times over the following decades. In a renowned bribery case involving the alleged solicitation of bribes, Lord Mansfield agreed that “[w]herever it is a crime to take, it is a crime to give: they are reciprocal.”203 Two years later, William Blackstone confirmed that “taking bribes is punished,” just as bribery is punishable for “those who offer a bribe, though not taken.”204 Soliciting a bribe—even if it is not accepted—thus qualified as bribery at common law. Indeed, it was clear under the common law that “the attempt is a crime; it is complete on his side who offers it.”205

The Framers adopted that principle into the Constitution. As Judge John Noonan explains, the drafting history of the Impeachment Clause demonstrates that “‘Bribery’ was read both actively and passively, including the chief magistrate bribing someone and being bribed.”206 Many scholars of Presidential impeachment have reached the same conclusion.207 Impeachable “Bribery” thus covers—inter alia—the offer, solicitation, or acceptance of something of personal value by the President to influence his own official actions.

This conclusion draws still more support from a closely related part of the common law. In the late-17th century, “bribery” was a relatively new offense, and was understood as overlapping with the more ancient common law crime of “extortion.”208 “Extortion,” in turn, was defined as the “abuse of public justice, which consists in any officer’s unlawfully taking, by colour of his office, from any man, any money or thing of value, that is not due to him, or more than is due, or before it is due.”209 Under this definition, both bribery and extortion occurred when an official used his public position to obtain private benefits to which he was not entitled. Conduct which qualified as bribery was therefore “routinely punished as common law extortion.”210 To the Framers, who would have seen bribery and extortion as virtually coextensive, when a President acted in his official capacity to offer, solicit, or accept an improper personal benefit, he committed “Bribery.”211

Turning to the nature of the improper personal benefit: because officials can be corrupted in many ways, the benefit at issue in a bribe can be anything of subjective personal value to the President. This is not limited to money. Indeed, given their purposes, it would have made no sense for the Framers to confine “Bribery” to the offer, solicitation, or acceptance of money, and they expressed no desire to impose that restriction. To the contrary, in guarding against foreign efforts to subvert American officials, they confirmed their broad view of benefits that might cause corruption: a person who holds “any Office of Profit or Trust,” such as the President, is forbidden from accepting “any present, Office or Tile, of any kind whatever, from … a foreign State.”212 An equally pragmatic (and capacious) view applies to the impeachable offense of “Bribery.” This view is further anchored in the very same 17th and 18th century common law treatises that were well known to the Framers. Those authorities used broad language in defining what qualifies as a “thing of value” in the context of bribery: “any undue reward” or any “valuable consideration.”213

To summarize, impeachable “Bribery” occurs when a President offers, solicits, or accepts something of personal value to influence his own official actions. Bribery is thus an especially egregious and specific example of a President abusing his power for private gain. As Blackstone explained, bribery is “the genius of despotic countries where the true principles of government are never understood”—and where “it is imagined that there is no obligation from the superior to the inferior, no relative duty owing from the governor to the governed.”214 In our democracy, the Framers understood that there is no place for Presidents who would abuse their power and betray the public trust through bribery.

Like “Treason,” the offense of “Bribery” is thus aimed at a President who is a continuing threat to the Constitution. Someone who would willingly assist our enemies, or trade public power for personal favors, is the kind of person likely to break the rules again if they remain in office. But there is more: both “Treason” and “Bribery” are serious offenses with the capacity to corrupt constitutional governance and harm the Nation itself; both involve wrongdoing that reveals the President as a continuing threat if left in power; and both offenses are “plainly wrong in themselves to a person of honor, or to a good citizen, regardless of words on the statute books.”215 Looking to the Constitution’s text and history—including the British, colonial, and early American traditions discussed earlier—these characteristics also define “other high Crimes and Misdemeanors.”

C. Abuse, Betrayal & Corruption

With that understanding in place, the records of the Constitutional Convention offer even greater clarity. They demonstrate that the Framers principally intended impeachment for three forms of Presidential wrongdoing: serious abuse of power, betrayal of the national interest through foreign entanglements, and corruption of office and elections. When the President engages in such misconduct, and does so in ways that are recognizably wrong and injurious to our political system, impeachment is warranted. That is proven not only by debates surrounding adoption of the Constitution, but also by the historical practice of the House in exercising the impeachment power.

1. Abuse of Power

As Justice Robert Jackson wisely observed, “the purpose of the Constitution was not only to grant power, but to keep it from getting out of hand.”216 Nowhere is that truer than in the Presidency. As the Framers created a formidable chief executive, they made clear that impeachment is justified for serious abuse of power. Edmund Randolph was explicit on this point. In explaining why the Constitution must authorize Presidential impeachment, he warned that “the Executive will have great opportunitys of abusing his power.”217 Madison, too, stated that impeachment is necessary because the President “might pervert his administration into a scheme of … oppression.”218 This theme echoed through the state ratifying conventions. Advocating that New York ratify the Constitution, Hamilton set the standard for impeachment at an “abuse or violation of some public trust.”219 In South Carolina, Charles Pinckney agreed that Presidents must be removed who “behave amiss or betray their public trust.”220 In Massachusetts, Reverend Samuel Stillman asked, “With such a prospect [of impeachment], who will dare to abuse the powers vested in him by the people.”221 Time and again, Americans who wrote and ratified the Constitution confirmed that Presidents may be impeached for abusing the power entrusted to them.

There are at least as many ways to abuse power as there are powers vested in the President. It would thus be an exercise in futility to attempt a list of every conceivable abuse constituting “high Crimes and Misdemeanors.” That said, abuse of power was no vague notion to the Framers and their contemporaries. It had a very particular meaning to them. Impeachable abuse of power can take two basic forms: (1) the exercise of official power in a way that, on its very face, grossly exceeds the President’s constitutional authority or violates legal limits on that authority; and (2) the exercise of official power to obtain an improper personal benefit, while ignoring or injuring the national interest. In other words, the President may commit an impeachable abuse of power in two different ways: by engaging in forbidden acts, or by engaging in potentially permissible acts but for forbidden reasons (e.g., with the corrupt motive of obtaining a personal political benefit).

The first category involves conduct that is inherently and sharply inconsistent with the law—and that amounts to claims of monarchical prerogative. The generation that rebelled against King George III knew what absolute power looked like. The Framers had other ideas when they organized our government, and so they placed the chief executive within the bounds of law. That means the President may exercise only the powers expressly or impliedly vested in him by the Constitution, and he must also respect legal limits on the exercise of those powers (including the rights of Americans citizens). A President who refuses to abide these restrictions, thereby causing injury to society itself and engaging in recognizably wrongful conduct, may be subjected to impeachment for abuse of power.

That principle also covers conduct grossly inconsistent with and subversive of the separation of powers. The Framers knew that “[t]he accumulation of all powers, legislative, executive, and judiciary, in the same hands, ... may justly be pronounced the very definition of tyranny.”222 To protect liberty, they wrote a Constitution that creates a system of checks and balances within the federal government. Some of those rules are expressly enumerated in our founding charter; others are implied from its structure or from the history of inter-branch relations.223 When a President wields executive power in ways that usurp and destroy the prerogatives of Congress or the Judiciary, he exceeds the scope of his constitutional authority and violates limits on permissible conduct. Such abuses of power are therefore impeachable. That conclusion is further supported by the British origins of the phrase “high Crimes and Misdemeanors”: Parliament repeatedly impeached ministers for “subvert[ing] its conception of proper constitutional order in favor of the ‘arbitrary and tyrannical’ government of ambitious monarchs and their grasping minions.”224

The Supreme Court advanced similar logic in Ex Parte Grossman, which held the President can pardon officials who defy judicial orders and are held in criminal contempt of court.225 This holding raised an obvious concern: what if the President used “successive pardons” to “deprive a court of power to enforce its orders”?226 That could fatally weaken the Judiciary’s role under Article III of the Constitution. On behalf of a unanimous Court, Chief Justice William Howard Taft—who had previously served as President—explained that “exceptional cases like this … would suggest a resort to impeachment.”227

Two impeachment inquiries have involved claims that a President grossly violated the Constitution’s separation of powers. The first was in 1868, when the House impeached President Andrew Johnson, who had succeeded President Abraham Lincoln following his assassination at Ford’s Theatre. There, the articles approved by the House charged President Johnson with conduct forbidden by law: in firing the Secretary of War, he had allegedly violated the Tenure of Office Act, which restricted the President’s power to remove cabinet members during the term of the President who had appointed them.228 President Johnson was thus accused of a facial abuse of power. In the Senate, though, he was acquitted by a single vote—largely because the Tenure of Office Act was viewed by many Senators as likely unconstitutional (a conclusion later adopted by the Supreme Court in an opinion by Chief Justice Taft, who described the Act as “invalid”229).

Just over 100 years later, this Committee accused a second chief executive of abusing his power. In a departure from prior Presidential practice—and in contravention of Article I of the Constitution—President Nixon had invoked specious claims of executive privilege to defy Congressional subpoenas served as part of an impeachment inquiry. His obstruction centered on tape recordings, papers, and memoranda relating to the Watergate break-in and its aftermath. As the House Judiciary Committee found, he had interposed “the powers of the presidency against the lawful subpoenas of the House of Representatives, thereby assuming to himself functions and judgments necessary to exercise the sole power of impeachment vested by the Constitution in the House of Representatives.”230 Put simply, President Nixon purported to control the exercise of powers that belonged solely to the House and not to him—including the power of inquiry that is vital to any Congressional judgments about impeachment. In so doing, President Nixon injured the constitutional plan: “Unless the defiance of the Committee’s subpoenas under these circumstances is considered grounds for impeachment, it is difficult to conceive of any President acknowledging that he obligated to supply the relevant evidence necessary for Congress to exercise its constitutional responsibility in an impeachment proceeding.”231 The House Judiciary Committee therefore approved an article of impeachment against President Nixon for abuse of power in obstructing the House impeachment inquiry.

But that was only part of President Nixon’s impeachable wrongdoing. The House Judiciary Committee also approved two additional articles of impeachment against him for abuse of power, one for obstruction of justice and the other for using Presidential power to target, harass, and surveil his political opponents. These articles demonstrate the second way in which a President can abuse power: by acting with improper motives.

This understanding of impeachable abuse of power is rooted in the Constitution’s text, which commands the President to “faithfully execute” the law. At minimum, that duty requires Presidents “to exercise their power only when it is motivated in the public interest rather than in their private self-interest.”232 A President can thus be removed for exercising power with a corrupt purpose, even if his action would otherwise be permissible. As Iredell explained at the North Carolina ratifying convention, “the president would be liable to impeachments [if] he had … acted from some corrupt motive or other,” or if he was “willfully abusing his trust.”233 Madison made a similar point at Virginia’s ratifying convention. There, he observed that the President could be impeached for abuse of the pardon power if there are “grounds to believe” he has used it to “shelter” persons with whom he is connected “in any suspicious manner.”234 Such a pardon would technically be within the President’s authority under Article II of the Constitution, but it would rank as an impeachable abuse of power because it arose from the forbidden purpose of obstructing justice. To the Framers, it was dangerous for officials to exceed their constitutional power, or to transgress legal limits, but it was equally dangerous (perhaps more so) for officials to conceal corrupt or illegitimate objectives behind superficially valid acts.

Again, President Nixon’s case is instructive. After individuals associated with his campaign committee committed crimes to promote his reelection, he used the full powers of his office as part of a scheme to obstruct justice. Among many other wrongful acts, President Nixon dangled pardons to influence key witnesses, told a senior aide to have the CIA stop an FBI investigation into Watergate, meddled with Justice Department immunity decisions, and conveyed secret law enforcement information to suspects. Even if some of this conduct was formally within the scope of President Nixon’s authority as head of the Executive Branch, it was undertaken with illegitimate motives. The House Judiciary Committee therefore included it within an article of impeachment charging him with obstruction of justice. Indeed, following President Nixon’s resignation and the discovery of additional evidence concerning obstruction, all eleven members of the Committee who had originally voted against that article joined a statement affirming that “we were prepared to vote for his impeachment on proposed Article I had he not resigned his office.”235 Of course, several decades later, obstruction of justice was also the basis for an article of impeachment against President Clinton, though his conduct did not involve official acts.236

Yet obstruction of justice did not exhaust President Nixon’s corrupt abuse of power. He was also accused of manipulating federal agencies to injure his opponents, aid his friends, gain personal political benefits, and violate the constitutional rights of American citizens. For instance, President Nixon improperly attempted to cause income tax audits of his perceived political adversaries; directed the FBI and Secret Service to engage in targeted (and unlawful) surveillance; and formed a secret investigative unit within the White House—financed with campaign contributions—that utilized CIA resources in its illegal covert activities. In explaining this additional article of impeachment, the House Judiciary Committee stated that President Nixon’s conduct was “undertaken for his personal political advantage and not in furtherance of any valid national policy objective.”237 His abuses of executive power were thus “seriously incompatible with our system of constitutional government” and warranted removal from office.238

With the benefit of hindsight, the House’s decision to impeach President Johnson is best understood in a similar frame. Scholars now largely agree that President Johnson’s impeachment was motivated not by violations of the Tenure of Office Act, but on his illegitimate use of power to undermine Reconstruction and subordinate African-Americans following the Civil War.239 In that period, fundamental questions about the nature and future of the Union stood unanswered. Congress therefore passed a series of laws to “reconstruct the former Confederate states into political entities in which black Americans enjoyed constitutional protections.”240 This program, however, faced an unyielding enemy in President Johnson, who declared that “white men alone must manage the south.”241 Convinced that political control by African-Americans would cause a “relapse into barbarism,” President Johnson vetoed civil rights laws; when Congress overrode him, he refused to enforce those laws.242 The results were disastrous. As Annette Gordon-Reed writes, “it would be impossible to exaggerate how devastating it was to have a man who affirmatively hated black people in charge of the program that was designed to settle the terms of their existence in post-Civil War America.”243 Congress tried to compromise with the President, but to no avail. A majority of the House finally determined that President Johnson posed a clear and present danger to the Nation if allowed to remain in office.

Rather than directly target President Johnson’s faithless execution of the laws, and his illegitimate motives in wielding power, the House resorted to charges based on the Tenure of Office Act. But in reality, “the shaky claims prosecuted by [the House] obscured a far more compelling basis for removal: that Johnson’s virulent use of executive power to sabotage Reconstruction posed a mortal threat to the nation—and to civil and political rights—as reconstituted after the Civil War … [T]he country was in the throes of a second founding. Yet Johnson abused the powers of his office and violated the Constitution to preserve institutions and practices that had nearly killed the Union. He could not be allowed to salt the earth as the Republic made itself anew.”244 Viewed from that perspective, the case for impeaching President Johnson rested on his use of power with illegitimate motives.

Pulling this all together, the Framers repeatedly confirmed that Presidents can be impeached for grave abuse of power. Where the President engages in acts forbidden by law, or acts with an improper motive, he has committed an abuse of power under the Constitution. Where those abuses inflict substantial harm on our political system and are recognizably wrong, they warrant his impeachment and removal.245

2. Betrayal of the National Interest Through Foreign Entanglements

It is not a coincidence that the Framers started with “Treason” in defining impeachable offenses. Betrayal was no abstraction to them. They had recently waged a war for independence in which some of their fellow citizens remained loyal to the enemy. The infamous traitor, Benedict Arnold, had defected to Britain less than a decade earlier. As they looked outward, the Framers saw kings scheming for power, promising fabulous wealth to spies and deserters. The United States could be enmeshed in such conspiracies: “Foreign powers,” warned Elbridge Gerry, “will intermeddle in our affairs, and spare no expense to influence them.”246 The young Republic might not survive a President who schemed with other nations, entangling himself in secret deals that harmed our democracy.

That reality loomed over the impeachment debate in Philadelphia. Explaining why the Constitution required an impeachment option, Madison argued that a President “might betray his trust to foreign powers.”247 Gouverneur Morris, who had initially opposed allowing impeachment, was convinced: “no one would say that we ought to expose ourselves to the danger of seeing the first Magistrate in foreign pay, without being able to guard against it by displacing him.”248 In the same vein, Franklin noted “the case of the Prince of Orange during the late war,” in which a Dutch prince reneged on a military treaty with France.249 Because there was no impeachment power or other method of inquiry, the prince’s motives were secret and untested, drastically destabilizing Dutch politics and giving “birth to the most violent animosities and contentions.”250

Impeachment for betrayal of the Nation’s interest—and especially for betrayal of national security and foreign policy—was hardly exotic to the Framers. “The history of impeachment over the centuries shows an abiding awareness of how vulnerable the practice of foreign policy is to the misconduct of its makers.”251 Indeed, “impeachments on this ground were a constant of parliamentary practice,” and “a string of British ministers and royal advisors were impeached for using their official powers contrary to the country’s vital foreign interests.”252 Although the Framers did not intend impeachment for genuine, good faith disagreements between the President and Congress over matters of diplomacy, they were explicit that betrayal of the Nation through plots with foreign powers justified removal.

In particular, foreign interference in the American political system was among the gravest dangers feared by the Founders of our Nation and the Framers of our Constitution. For example, in a letter to Thomas Jefferson, John Adams wrote: “You are apprehensive of foreign Interference, Intrigue, Influence. So am I.—But, as often as Elections happen, the danger of foreign Influence recurs.”253 And in Federalist No. 68, Hamilton cautioned that the “most deadly adversaries of republican government” may come “chiefly from the desire in foreign powers to gain an improper ascendant in our councils.254

The President’s important role in foreign affairs does not disable the House from evaluating whether he committed impeachable offenses in that field. This conclusion follows from the Impeachment Clause itself but is also supported by the Constitution’s many grants of power to Congress addressing foreign affairs. Congress is empowered to “declare War,” “regulate Commerce with foreign Nations,” “establish an uniform Rule of Naturalization,” “define and punish Piracies and Felonies committed on the high Seas, and Offences against the Law of Nations,” “grant Letters of Marque and Reprisal,” and “make Rules for the Government and Regulation of the land and naval Forces.”255 Congress also has the power to set policy, define law, undertake oversight and investigations, create executive departments, and authorize government funding for a slew of national security matters.256 In addition, the President cannot make a treaty or appoint an ambassador without the approval of the Senate.257 In those respects and many others, constitutional authority over the “conduct of the foreign relations of our Government” is shared between “the Executive and Legislative [branches].”258 Stated simply, “the Executive is not free from the ordinary controls and checks of Congress merely because foreign affairs are at issue.”259 In these realms, as in many others, the Constitution “enjoins upon its branches separateness but interdependence, autonomy but reciprocity.”260

Accordingly, where the President uses his foreign affairs power in ways that betray the national interest for his own benefit, or harm national security for equally corrupt reasons, he is subject to impeachment by the House. Any claims to the contrary would horrify the Framers. A President who perverts his role as chief diplomat to serve private rather than public ends has unquestionably engaged in “high Crimes and Misdemeanors”—especially if he invited, rather than opposed, foreign interference in our politics.

3. Corruption of Office or Elections

As should now be clear, the Framers feared corruption most of all, in its many and shifting manifestations. It was corruption that led to abuse of power and betrayal of the Nation. It was corruption that ruined empires, debased Britain, and menaced American freedom. The Framers saw no shortage of threats to the Republic, and fought valiantly to guard against them, “but the big fear underlying all the small fears was whether they’d be able to control corruption.”261 This was not just a matter of thwarting bribes and extortion; it was a far greater challenge. The Framers aimed to build a country in which officials would not use public power for personal benefits, disregarding the public good in pursuit of their own advancement. This virtuous principle applied with special force to the Presidency. As Madison emphasized, because the Presidency “was to be administered by a single man,” his corruption “might be fatal to the Republic.”262

The Framers therefore sought to ensure that “corruption was more effectually guarded against, in the manner this government was constituted, than in any other that had ever been formed.”263 Impeachment was central to that plan. At one point the Convention even provisionally adopted “treason, bribery, or corruption” as the standard for impeaching a President. And no fewer than four delegates—Morris, Madison, Mason, and Randolph—listed corruption as a reason why Presidents must be subject to removal. That understanding followed from history: “One invariable theme in [centuries] of Anglo-American impeachment practice has been corruption.”264 Treason posed a threat of swift national extinction, but the steady rot of corruption could destroy us from within. Presidents who succumbed to that instinct, serving themselves at the Nation’s expense, forfeited the public trust.

Impeachment was seen as especially necessary for Presidential conduct corrupting our system of political self-government. That concern arose in two contexts: the risk that Presidents would be swayed to prioritize foreign over domestic interests, and the risk that they would place their personal interest in re-election above our abiding commitment to democracy. The need for impeachment peaks where both threats converge at once.

First was the risk that foreign royals would use wealth, power, and titles to seduce American officials. This was not a hypothetical problem. Just a few years earlier, and consistent with European custom, King Louis XVI of France had bestowed on Benjamin Franklin (in his capacity as American emissary) a snuff box decorated with 408 diamonds “of a beautiful water.”265 Magnificent gifts like this one could unconsciously shape how American officials carried out their duties. To guard against that peril, the Framers adopted the Foreign Emoluments Clause, which prohibits Presidents—among other federal officials—from accepting “any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince, or foreign State” unless Congress affirmatively consents.266

The theory of the Foreign Emoluments Clause, based in history and the Framers’ lived experience, “is that a federal officeholder who receives something of value from a foreign power can be imperceptibly induced to compromise what the Constitution insists be his exclusive loyalty: the best interest of the United States of America.”267 Rather than scrutinize every exchange for potential bribery, the Framers simply banned officials from receiving anything of value from foreign powers. Although this rule sweeps broadly, the Framers deemed it central to American self-governance. Speaking in Philadelphia, Charles Pinckney “urged the necessity of preserving foreign ministers, and other officers of the United States, independent of external influence.”268 At Virginia’s convention, Randolph elaborated that “[i]t was thought proper, in order to exclude corruption and foreign influence, to prohibit any one in office from receiving or holding any emoluments from foreign states.”269 Randolph added that if the President violated the Clause, “he may be impeached.”270

The Framers also anticipated impeachment if a President placed his own interest in retaining power above the national interest in free and fair elections. Several delegates were explicit on this point when the topic arose at the Constitutional Convention. By then, the Framers had created the Electoral College. They were “satisfied with it as a tool for picking presidents but feared that individual electors might be intimidated or corrupted.”271 Impeachment was their answer. William Davie led off the discussion, warning that a President who abused his office might seek to escape accountability by interfering with elections, sparing “no efforts or means whatever to get himself re-elected.”272 Rendering the President “impeachable whilst in office” was thus “an essential security for the good behaviour of the Executive.”273 The Constitution thereby ensured that corrupt Presidents could not avoid justice by subverting elections and remaining in office.

George Mason built on Davie’s position, directing attention to the Electoral College: “One objection agst. Electors was the danger of their being corrupted by the Candidates; & this furnished a peculiar reason in favor of impeachments whilst in office. Shall the man who has practised corruption & by that means procured his appointment in the first instance, be suffered to escape punishment, by repeating his guilt?”274 Mason’s concern was straightforward. He feared that Presidents would win election by improperly influencing members of the Electoral College (e.g., by offering them bribes). If evidence of such wrongdoing came to light, it would be unthinkable to leave the President in office—especially given that he might seek to avoid punishment by corrupting the next election. In that circumstance, Mason concluded, the President should face impeachment and removal under the Constitution. Notably, Mason was not alone in this view. Speaking just a short while later, Gouverneur Morris emphatically agreed that “the Executive ought therefore to be impeachable for … Corrupting his electors.”275 Although not articulated expressly, it is reasonable to infer that the concerns raised by Davie, Mason, and Morris were especially salient because the Constitution—until ratification of the Twenty-Second Amendment in 1951—did not limit the number of terms a President could serve in office.276 A President who twisted or sabotaged the electoral process could rule for life, much like a king.

This commitment to impeaching Presidents who corruptly interfered with elections was anchored in lessons from British rule. As historian Gordon Wood writes, “[t]hroughout the eighteenth century the Crown had slyly avoided the blunt and clumsy instrument of prerogative, and instead had resorted to influencing the electoral process and the representatives in Parliament in order to gain its treacherous ends.”277 In his influential Second Treatise on Civil Government, John Locke blasted such manipulation, warning that it serves to “cut up the government by the roots, and poison the very fountain of public security.”278 Channeling Locke, American revolutionaries vehemently objected to King George III’s electoral shenanigans; ultimately, they listed several election-related charges in the Declaration of Independence. Those who wrote our Constitution knew, and feared, that the chief executive could threaten their plan of government by corrupting elections.

The true nature of this threat is its rejection of government by “We the People,” who would “ordain and establish” the Constitution.279 The beating heart of the Framers’ project was a commitment to popular sovereignty. At a time when “democratic self-government existed almost nowhere on earth,”280 the Framers imagined a society “where the true principles of representation are understood and practised, and where all authority flows from, and returns at stated periods to, the people.”281 That would be possible only if “those entrusted with [power] should be kept in dependence on the people.”282 This is why the President, and Members of Congress, must stand before the public for re-election on fixed terms. It is through free and fair elections that the American people protect their right to self-government, a right unforgivably denied to many as the Constitution was ratified in 1788 but now extended to all American citizens over the age of 18. When the President concludes that elections threaten his continued grasp on power, and therefore seeks to corrupt or interfere with them, he denies the very premise of our constitutional system. The American people choose their leaders; a President who wields power to destroy opponents or manipulate elections is a President who rejects democracy itself.

In sum, the Framers discussed the risk that Presidents would improperly conspire with foreign nations; they also discussed the risk that Presidents would place their interest in retaining power above the integrity of our elections. Both offenses, in their view, called for impeachment. That is doubly true where a President conspires with a foreign power to manipulate elections to his benefit—conduct that betrays American self-governance and joins the Framers’ worst nightmares into a single impeachable offense.283

D. Conclusion

Writing in 1833, Justice Joseph Story remarked that impeachable offenses “are of so various and complex a character” that it would be “almost absurd” to attempt a comprehensive list.284 Consistent with Justice Story’s wisdom, “the House has never, in any impeachment inquiry or proceeding, adopted either a comprehensive definition of ‘high Crimes and Misdemeanors’ or a catalog of offenses that are impeachable.”285 Rather than engage in abstract, advisory or hypothetical debates about the precise nature of conduct that calls for the exercise of its constitutional powers, the House has awaited a “full development of the facts.”286 Only then has it weighed articles of impeachment.

In making such judgments, however, each Member of the House has sworn an oath to follow the Constitution, which sets forth a legal standard governing when Presidential conduct warrants impeachment. That standard has three main parts.

First, as Mason explained just before proposing “high Crimes and Misdemeanors” as the basis for impeachment, the President’s conduct must constitute a “great and dangerous offense” against the Nation. The Constitution itself offers us two examples: “Treason” and “Bribery.” In identifying “other” offenses of the same kind, we are guided by Parliamentary and early American practice, records from the Constitutional Convention and state ratifying conventions, and insights from the Constitution’s text and structure. These sources prove that “high Crimes and Misdemeanors” involve misconduct that subverts and injures constitutional governance. Core instances of such misconduct by the President are serious abuse of power, betrayal of the national interest through foreign entanglements, and corruption of office and elections. The Framers included an impeachment power in the Constitution specifically to protect the Nation against these forms of wrongdoing.

Past practice of the House further illuminates the idea of a “great and dangerous offense.” President Nixon’s case is most helpful. There, as explained above, the House Judiciary Committee approved articles of impeachment on three grounds: (1) obstruction of an ongoing law enforcement investigation into unlawful acts by his presidential re-election campaign; (2) abuse of power in targeting his perceived political opponents; and (3) improper obstruction of a Congressional impeachment inquiry into his obstruction of justice and abuse of power. These articles of impeachment, moreover, were not confined to discrete acts. Each of them accused President Nixon of undertaking a course of conduct or scheme, and each of them supported that accusation with a list of discrete acts alleged to comprise and demonstrate the overarching impeachable offense.287 Thus, where a President engages in a course of conduct involving serious abuse of power, betrayal of the national interest through foreign entanglements, or corruption of office and elections, impeachment is justified.

Second, impeachable offenses involve wrongdoing that reveal the President as a continuing threat to the constitutional system if he is allowed to remain in a position of political power. As Iredell remarked, impeachment does not exist for a “mistake.”288 That is why the Framers rejected “maladministration” as a basis for impeachment, and it is why “high Crimes and Misdemeanors” are not simply unwise, unpopular, or unconsidered acts. Like “Treason” and “Bribery,” they reflect decisions by the President to embark on a course of conduct—or to act with motives—inconsistent with our plan of government. Where the President makes such a decision, Congress may remove him to protect the Constitution, especially if there is reason to think that he will commit additional offenses if left in office (e.g., statements by the President that he did nothing wrong and would do it all again). This forward-looking perspective follows from the limited consequences of impeachment. The question is not whether to punish the President; that decision is left to the criminal justice system. Instead, the ultimate question is whether to bring an early end to his four-year electoral term. In his analysis of the Constitution, Alexis de Tocqueville thus saw impeachment as “a preventive measure” which exists “to deprive the ill-disposed citizen of an authority which he has used amiss, and to prevent him from ever acquiring it again.”289 That is particularly true when the President injures the Nation’s interests as part of a scheme to obtain personal benefits; someone so corrupt will again act corruptly.

Finally, “high Crimes and Misdemeanors” involve conduct that is recognizably wrong to a reasonable person. This principle resolves a potential tension in the Constitution. On the one hand, the Framers adopted a standard for impeachment that could stand the test of time. On the other hand, the structure of the Constitution—including its prohibition on bills of attainder and the Ex Post Facto Clause—implies that impeachable offenses should not come as a surprise.290 Impeachment is aimed at Presidents who believe they are above the law, and who believe their own interests transcend those of the country and Constitution. Of course, as President Nixon proved, Presidents who have committed impeachable offenses may seek to confuse the public through manufactured ambiguity and crafty pretexts. That does not shield their misconduct from impeachment. The principle of a plainly wrong act is not about academic technicalities; it simply focuses impeachment on conduct that any person of honor would recognize as wrong under the Constitution.

To summarize: Like “Treason” and “Bribery,” and consistent with the offenses historically considered by Parliament to warrant impeachment, “high Crimes and Misdemeanors” are great and dangerous offenses that injure the constitutional system. Such offenses are defined mainly by abuse of power, betrayal of the national interest through foreign entanglements, and corruption of office and elections. In addition, impeachable offenses arise from wrongdoing that reveals the President as a continuing threat to the constitutional system if allowed to remain in a position of power. Finally, they involve conduct that reasonable officials would consider to be wrong in our democracy.

Within these parameters, and guided by fidelity to the Constitution, the House must judge whether the President’s misconduct is grave enough to require impeachment. That step must never be taken lightly. It is a momentous act, justified only when the President’s full course of conduct, assessed without favor or prejudice, is “seriously incompatible with either the constitutional form and principles of our government or the proper performance of constitutional duties of the presidential office.”291 When that standard is met, however, the Constitution calls the House to action. In such cases, a decision not to impeach has grave consequences and sets an ominous precedent. As Representative William Cohen remarked in President Nixon’s case, “It also has been said to me that even if Mr. Nixon did commit these offenses, every other President … has engaged in some of the same conduct, at least to some degree, but the answer I think is that democracy, that solid rock of our system, may be eroded away by degree and its survival will be determined by the degree to which we will tolerate those silent and subtle subversions that absorb it slowly into the rule of a few.”292

V. The Criminality Issue

It is occasionally suggested that Presidents can be impeached only if they have committed crimes. That position was rejected in President Nixon’s case, and then rejected again in President Clinton’s, and should be rejected once more.293

Offenses against the Constitution are different in kind than offenses against the criminal code. Some crimes, like jaywalking, are not impeachable. Some impeachable offenses, like abuse of power, are not crimes. Some misconduct may offend both the Constitution and the criminal law. Impeachment and criminality must therefore be assessed separately—even though the commission of crimes may strengthen a case for removal.

A “great preponderance of authority” confirms that impeachable offenses are “not confined to criminal conduct.”294 This authority includes nearly every legal scholar to have studied the issue, as well as multiple Supreme Court justices who addressed it in public remarks.295 More important, the House itself has long treated “high Crimes and Misdemeanors” as distinct from crimes subject to indictment. That understanding follows from the Constitution’s history, text, and structure, and reflects the absurdities and practical difficulties that would result were the impeachment power confined to indictable crimes.

A. History

“If there is one point established by … Anglo-American impeachment practice, it is that the phrase ‘high Crimes and Misdemeanors’ is not limited to indictable crimes.”296 As recounted above, impeachment was conceived in Parliament as a method for controlling abusive royal ministers. Consistent with that purpose, it was not confined to accusations of criminal wrongdoing. Instead, it was applied to “many offenses, not easily definable by law,” such as abuse of power, betrayal of national security, corruption, neglect of duty, and violating Parliament’s constitutional prerogatives.297 Many officials were impeached for non-criminal wrongs against the British system of government; notable examples include the Duke of Buckingham (1626), the Earl of Strafford (1640), the Lord Mayor of London (1642), the Earl of Orford and others (1701), and Governor General Warren Hastings (1787).298 Across centuries of use, the phrase “high Crimes and Misdemeanors” thus assumed a “special historical meaning different from the ordinary meaning of the terms ‘crimes’ and ‘misdemeanors.’”299 It became a term of art confined to impeachments, without “relation to whether an indictment would lie in the particular circumstances.”300

That understanding extended to North America. Here, the impeachment process was used to address diverse misconduct by public officials, ranging from abuse of power and corruption to bribery and betrayal of the revolutionary cause.301 As one scholar reports, “American colonists before the Revolution, and American states after the Revolution but before 1787, all impeached officials for noncriminal conduct.”302

At the Constitutional Convention itself, no delegate linked impeachment to the technicalities of criminal law. On the contrary, the Framers invoked an array of broad, adaptable terms as grounds for removal—and when the standard was temporarily narrowed to “treason, or bribery,” Mason objected that it must reach “great and dangerous” offenses against the Constitution. Here he cited Burke’s call to impeach Hastings, whose acts were not crimes, but instead violated “those eternal laws of justice, which are our rule and our birthright.”303 To the Framers, impeachment was about abuse of power, betrayal of nation, and corruption of office and elections. It was meant to guard against these threats in every manifestation—known and unknown—that might someday afflict the Republic.

That view appeared repeatedly in the state ratifying debates. Delegates opined that the President could be impeached if he “deviates from his duty” or “dare[s] to abuse the power vested in him by the people.”304 In North Carolina, Iredell noted that “the person convicted [in an impeachment proceeding] is further liable to a trial at common law, and may receive such common-law punishment … if it be punishable by that law” (emphasis added).305 Similarly, in Virginia, George Nicholas declared that the President “will be absolutely disqualified [by impeachment] to hold any place of profit, honor, or trust, and liable to further punishment if he has committed such high crimes as are punishable at common law” (emphasis added).306 The premise underlying this statement—and Iredell’s—is that some Presidential “high Crimes and Misdemeanors” were not punishable by common law.

Leading minds echoed that position through the Nation’s early years. In Federalist No. 65, Hamilton argued that impeachable offenses are defined by “the abuse or violation of some public trust.”307 In that sense, he reasoned, “they are of a nature which may with peculiar propriety be denominated POLITICAL, as they relate chiefly to injuries done immediately to the society itself.”308 A few years later, Constitutional Convention delegate James Wilson reiterated Hamilton’s point: “Impeachments, and offences and offenders impeachable, come not ... within the sphere of ordinary jurisprudence. They are founded on different principles, are governed by different maxims, and are directed to different objects.”309 Writing in 1829, William Rawle described impeachment as reserved for “men whose treachery to their country might be productive of the most serious disasters.”310 Four years later, Justice Story emphasized that impeachable offenses ordinarily “must be examined upon very broad and comprehensive principles of public policy and duty.”311

The American experience with impeachment confirms that lesson. A strong majority of the impeachments voted by the House since 1789 have included “one or more allegations that did not charge a violation of criminal law.”312 Several officials, moreover, have subsequently been convicted on non-criminal articles of impeachment. For example, Judge Robert Archbald was removed in 1912 for non-criminal speculation in coal properties, and Judge Halsted Ritter was removed in 1936 for the non-criminal offense of bringing his court “into scandal and disrepute.”313 As House Judiciary Committee Chairman Hatton Sumners stated explicitly during Judge Ritter’s case, “We do not assume the responsibility … of proving that the respondent is guilty of a crime as that term is known to criminal jurisprudence.”314 The House has also applied that principle in Presidential impeachments. Although President Nixon resigned before the House could consider the articles of impeachment against him, the Judiciary Committee’s allegations encompassed many non-criminal acts.315 And in President Clinton’s case, the Judiciary Committee report accompanying articles of impeachment to the House floor stated that “the actions of President Clinton do not have to rise to the level of violating the federal statute regarding obstruction of justice in order to justify impeachment.”316

History thus affords exceptionally clear and consistent evidence that impeachable “high Crimes and Misdemeanors” are not limited to violations of the criminal code.

B. Constitutional Text and Structure

That historical conclusion is bolstered by the text and structure of the Constitution. Starting with the text, we must assign weight to use of the word “high.” That is true not only because “high Crimes and Misdemeanors” was a term of art with its own history, but also because “high” connotes an offense against the State itself. Thus, “high” treason in Britain was an offense against the Crown, whereas “petit” treason was the betrayal of a superior by a subordinate. The Framers were aware of this when they incorporated “high” as a limitation on impeachable offenses, signifying only constitutional wrongs.

That choice is particularly noteworthy because the Framers elsewhere referred to “crimes,” “offenses,” and “punishment” without using this modifier—and so we know “the Framers knew how to denote ordinary crimes when they wanted to do so.”317 For example, the Fifth Amendment requires a grand jury indictment in cases of a “capital, or otherwise infamous crime.”318 The Currency Clause, in turn, empowers Congress to “provide for the Punishment of counterfeiting the Securities and current Coin of the United States.”319 The Law of Nations Clause authorizes Congress to “define and punish Piracies and Felonies committed on the high Seas, and Offenses against the Law of Nations.”320 And the Interstate Extradition Clause provides that “[a] Person charged in any State with Treason, Felony, or other Crime” who flees from one state to another shall be returned upon request.321 Only in the Impeachment Clause did the Framers refer to “high” crimes. By adding “high” in this one provision, while excluding it everywhere else, the Framers plainly sought to capture a distinct category of offenses against the state.322

That interpretation is also most consistent with the structure of the Constitution. This is true in three respects.

First, as explained above, the Impeachment Clause restricts the consequences of impeachment to removal from office and disqualification from future federal officeholding. That speaks to the fundamental character of impeachment. In Justice Story’s words, it is “a proceeding purely of a political nature. It is not so much designed to punish an offender, as to secure the state against gross official misdemeanors. It touches neither his person, nor his property; but simply divests him of his political capacity.”323 Given that impeachment exists to address threats to the political system, applies only to political officials, and responds only by stripping political power, it makes sense to infer that “high Crimes and Misdemeanors” are offenses against the political system rather than indictable crimes.

Second, if impeachment were restricted to crimes, impeachment proceedings would be restricted to deciding whether the President had committed a specific crime. Such a view would create tension between the Impeachment Clause and other provisions of the Constitution. For example, the Double Jeopardy Clause protects against being tried twice for the same crime. Yet the Impeachment Clause contemplates that an official, once removed, can still face “Indictment, Trial, Judgment and Punishment, according to Law.” It would be strange if the Framers forbade double jeopardy, yet allowed the President to be tried in court for crimes after Congress convicted him in a proceeding that necessarily (and exclusively) decided whether he was guilty of those very same crimes.324 That oddity is avoided only if impeachment proceedings are seen “in noncriminal terms,” which occurs if impeachable offenses are understood as distinct from indictable crimes.325

Finally, the Constitution was originally understood as limiting Congress’s power to create a federal law of crimes. It would therefore be strange if the Framers restricted impeachment to criminal offenses, while denying Congress the ability to criminalize many forms of Presidential wrongdoing that they repeatedly described as requiring impeachment.

To set this point in context, the Constitution expressly authorizes Congress to criminalize only a handful of wrongful acts: “counterfeiting, piracy, ‘offenses against the law of nations,’ and crimes that occur within the military.”326 Early Congresses did not tread far beyond that core category of crimes, and the Supreme Court took a narrow view of federal power to pass criminal statutes. It was not until much later—in the twentieth century—that the Supreme Court came to recognize that Congress could enact a broader criminal code. As a result, early federal criminal statutes “covered relatively few categories of offenses.”327 Many federal offenses were punishable only when committed “in special places, and within peculiar jurisdictions, as, for instance, on the high seas, or in forts, navy-yards, and arsenals ceded to the United States.”328

The Framers were not fools. They authorized impeachment for a reason, and that reason would have been gutted if impeachment were limited to crimes. It is possible, of course, that the Framers thought the common law, rather than federal statutes, would define criminal offenses. That is undeniably true of “Bribery”: the Framers saw this impeachable offense as defined by the common law of bribery as it was understood at the time. But it is hard to believe that the Framers saw common law as the sole measure of impeachment. For one thing, the common law did not address itself to many wrongs that could be committed uniquely by the President in our republican system. The common law would thus have been an extremely ineffective tool for achieving the Framers’ stated purposes in authorizing impeachment. Moreover, the Supreme Court held in 1812 that there is no federal common law of crimes.329 If the Framers thought only crimes could be impeachable offenses, and hoped common law would describe the relevant crimes, then they made a tragic mistake—and the Supreme Court’s 1812 decision ruined their plans for the impeachment power.330

Rather than assume the Framers wrote a Constitution full of empty words and internal contradictions, it makes far more sense to agree with Hamilton that impeachment is not about crimes. The better view, which the House itself has long embraced, confirms that impeachment targets offenses against the Constitution that threaten democracy.331

C. The Purpose of Impeachment

The distinction between impeachable offenses and crimes also follows from the fundamentally different purposes that impeachment and the criminal law serve. At bottom, the impeachment power is “the first step in a remedial process—removal from office and possible disqualification from holding future office.”332 It exists “primarily to maintain constitutional government” and is addressed exclusively to abuses perpetrated by federal officeholders.333 It is through impeachment proceedings that “a President is called to account for abusing powers that only a President possesses.”334 The criminal law, in contrast, “sets a general standard of conduct that all must follow.”335 It applies to all persons within its compass and ordinarily defines acts forbidden to everyone; in our legal tradition, the criminal code “does not address itself [expressly] to the abuses of presidential power.”336

Indeed, “the early Congresses—filled with Framers—didn’t even try to create a body of criminal law addressing many of the specific abuses that motivated adoption of the Impeachment Clause in the first place.”337 This partly reflects “a tacit judgment that it [did] not deem such a code necessary.”338 But that is not the only explanation. The Constitution vests “the sole Power of Impeachment” in the House; it is therefore doubtful that a statute enacted by one Congress (and signed by the President) could bind the House at a later date.339 Moreover, any such effort to define and criminalize all impeachable offenses would quickly run aground. As Justice Story cautioned, impeachable offenses “are of so various and complex a character, so utterly incapable of being defined, or classified, that the task of positive legislation would be impracticable, if it were not almost absurd to attempt it.”340

There are also general characteristics of the criminal law that make criminality inappropriate as an essential element of impeachable conduct. For example, criminal law traditionally forbids acts, rather than failures to act, yet impeachable conduct “may include the serious failure to discharge the affirmative duties imposed on the President by the Constitution.”341 In addition, unlike a criminal case focused on very specific conduct and nothing else, a Congressional impeachment proceeding may properly consider a broader course of conduct or scheme that tends to subvert constitutional government.342 Finally, the application of general criminal statutes to the President may raise constitutional issues that have no bearing on an impeachment proceeding, the whole point of which is to assess whether the President has abused power in ways requiring his removal from office.343

For all these reasons, “[a] requirement of criminality would be incompatible with the intent of the framers to provide a mechanism broad enough to maintain the integrity of constitutional government. Impeachment is a constitutional safety valve; to fulfill this function, it must be flexible enough to cope with exigencies not now foreseeable.”344

D. The Limited Relevance of Criminality

As demonstrated, the President can commit “high Crimes and Misdemeanors” without violating federal criminal law. “To conclude otherwise would be to ignore the original meaning, purpose and history of the impeachment power; to subvert the constitutional design of a system of checks and balances; and to leave the nation unnecessarily vulnerable to abusive government officials.”345 Yet the criminal law is not irrelevant. “Our criminal codes identify many terrible acts that would surely warrant removal if committed by the chief executive.”346 Moreover, the President is sworn to uphold the law. If he violates it while grossly abusing power, betraying the national interest through foreign entanglements, or corrupting his office or elections, that weighs in favor of impeaching him.

VI. Addressing Fallacies About Impeachment

Since the House began its impeachment inquiry, a number of inaccurate claims have circulated about how impeachment works under the Constitution. To assist the Committee in its deliberations, we address six issues of potential relevance: (1) the law that governs House procedures for impeachment; (2) the law that governs the evaluation of evidence, including where the President orders defiance of House subpoenas; (3) whether the President can be impeached for the abuse of his executive powers; (4) whether the President’s claims regarding his motives must be accepted at face value; (5) whether the President is immune from impeachment if he attempts an impeachable offense but is caught before he completes it; and (6) whether it is preferable to await the next election when a President has sought to corrupt that very same election.
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