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  The great ideals of liberty and equality are preserved against the assaults of opportunism, the expediency of the passing hour, the erosion of small encroachments, the scorn and derision of those who have no patience with general principles, by enshrining them in constitutions, and consecrating to the task of their protection a body of defenders.

  Justice Benjamin Cardozo

  The Nature of the Judicial Process

  (New Haven, 1921)


  THE BILL OF RIGHTS

  TO THE CONSTITUTION

  OF THE UNITED STATES

  (The first ten Amendments,

  ratified on December 15, 1791)
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  AMENDMENT 1

  Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press, or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

  AMENDMENT 2

  A well regulated militia being necessary to the security of a free state, the right of the people to keep and bear arms shall not be infringed.

  AMENDMENT 3

  No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law.

  AMENDMENT 4

  The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

  AMENDMENT 5

  No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.
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  AMENDMENT 6

  In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

  AMENDMENT 7

  In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.

  AMENDMENT 8

  Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

  AMENDMENT 9

  The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.

  AMENDMENT 10

  The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.
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  FOREWORD
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  “This Right Most Valued by Free Men”*

  ORRIN G. HATCH

  When the Subcommittee on the Constitution, which I chaired, originally released this report in February 1982, few could have foreseen the wholesale political attacks on the right of law-abiding citizens to keep and bear arms which have occurred in the years since. During this time we have witnessed the imposition of a federal waiting period and background check on firearms purchasers, outright bans on whole classes of firearms and ammunition, and the systematic abuse of power by governmental agencies directed toward those who would exercise this right. We have also seen legislative efforts which would limit the access of law- abiding sportsmen to hunt or shoot upon the nation’s public lands and, through calls for imposition of exorbitant excise taxes on firearms and ammunition, measures which would simply price the right to keep and bear arms beyond the financial means of many Americans.

  A decade of attack on the right to keep and bear arms

  * SUBCOMMITTEE ON THE CONSTITUTION OF THE COMMITTEE ON THE JUDICIARY, 97th Cong., 2d. Sess., S. Doc. 2807 (1982) (from the foreword to a new edition by Orrin G. Hatch, Chairman, Senate Committee on the Judiciary, April 2, 1995).

  The picture is not completely bleak, however. In 1986 the country saw the passage of the McClure-Volkmer Firearms Owners’ Protection Act which, even if only briefly, lessened the burdens on America’s law-abiding gun owners. We have also seen a renewed interest among scholars in the Second Amendment, and we are beginning to see among the nation’s federal courts a recognition that there are, indeed, limits upon the powers of Congress to legislate in this area.

  So as we prepare to enter a new millennium it is perhaps time to pause and reflect upon the pillars on which this great nation was founded and which have allowed our country to grow and prosper over the past two centuries. Just as scholars have rediscovered the Second Amendment, so too is it time for those of us in the Congress to become reacquainted with the meaning of this basic right which has served for so long as a means to guarantee our liberty. As I assume the chairmanship of the Senate Judiciary Committee, I restate my pledge that the Committee will concern itself with a proper recognition of, and respect for, this right most valued by free men. . . .

  Time to become reacquainted with this basic right


  INTRODUCTION
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  I confess that for most of my adult life, I really never thought much about the Second Amendment to the Bill of Rights and the controversial issue of gun control. As a boy I plinked at birds with a .22; as a young man I hunted deer, quail, and turkey; and as time passed, even though I gave up hunting for other pursuits, I continued to possess a small collection of firearms. Today in my home I still have two shotguns in the closet and a small handgun in my bedside table.

  Since I did not intend to acquire additional guns, laws to control or prohibit gun purchases held no particular interest for me. Nor did I contemplate that Congress might ever seriously consider, much less enact, legislation to regulate, control, or confiscate the firearms already in my lawful possession. After all, we still have a Fourth Amendment.

  At that time, since I did not hunt or engage in target shooting and had no particularly strong convictions about the gun control issue one way or the other, I did not see the need to become a member of the National Rifle Association. In fact, whenever my attention was drawn to the issue of gun control, my vague and unfocused thought was that the NRA’s position on Second Amendment rights was probably erroneous. I recalled that Congress had passed a law in the 1930s outlawing machine guns and that it probably had the constitutional authority to enact further gun control legislation beyond the bounds of the laws that were already on the statute books.

  Initially I thought the NRA was wrong

  Even though I am a lawyer and had studied constitutional law in law school, I more or less accepted the view that when the Founding Fathers drafted the controversial modifying clause of the Second Amendment, “A well regulated militia being necessary to the security of a free state,” they did not mean to endorse the proposition that the people had the individual right to keep and bear arms; but only that the states had the right to create their own militias. And what’s more, I had assumed that, with the establishment of the National Guard in the late nineteenth century, the Second Amendment had probably become null and void, or at the least obsolete.

  In other words, I generally had supported what has become known as (and as I will be discussing in more detail later on) the “collective” interpretation of the Second Amendment (as opposed to the “individual” interpretation advocated by the NRA and other Second Amendment rights activists).

  But from time to time, doubts would arise. I recall in particular being troubled when I read that former United States Chief Justice Warren Burger had said in a televised interview that “the Second Amendment has been the subject of one of the greatest pieces of fraud, I repeat the word ‘fraud,’ on the American public by special interest groups that I have ever seen in my lifetime. .. . They [the NRA] have misled the American people.”

  But doubts began to arise

  Whenever Warren Burger begins making pronouncements, I become uneasy. I’ve read a number of Burger’s legal opinions. But I’ve read my Oliver Wendell Holmes, too, and Warren Burger is no Oliver Wendell Holmes. Considering the ignorance he demonstrated in that television interview, for the correct interpretation of the Second Amendment I’d just as soon have the opinion of Donald Duck as that of Warren Burger.

  Also, I was aware that in 1990, a chief justice whose opinions I do respect, William Rehnquist, had reviewed the phrase “the people” as used by the framers of the Constitution and had concluded with the concurrence of four other Supreme Court justices:

  While this textual exegesis [explanation] is by no means conclusive, it suggests that “the people” protected by the Fourth Amendment, and by the First and Second Amendments, and to whom the rights and powers are reserved in the Ninth and Tenth Amendments, refers to a class of persons who are part of a national community or who have otherwise developed sufficient connection with this country to be considered part of that community.1 [Emphasis added.]

  Chief Justice Rehnquist defines “the people”

  Now, William Rehnquist has a first-rate legal mind, and he writes his opinions with care and precision, so his quite deliberate inclusion of the Second Amendment in the paragraph above began to raise substantial questions in my mind.

  A personal journey of discovery

  Then, in late 1994, I was presented with an opportunity to publish a series of historical firearms books for the National Rifle Association. Before undertaking that task, I decided that I could not work for the NRA, in good conscience, without being able wholeheartedly to support its position on the issue of Second Amendment rights. So I set myself about the task of either confirming or allaying my doubts about the issue by learning everything I could in order to reach a final personal decision, one way or the other. What facts I found on my personal journey of discovery, and what conclusions I drew from those facts, are what led me to the preparation of this little book.

  What I discovered, first, was that the literature on the Second Amendment to the Constitution is substantial — not as large, perhaps, as that of the First, Fourth, and Fifth Amendments — but still an intimidating amount of information to absorb. Aside from the voluminous English and American historical literature, there also exists a substantial body of contemporary commentary on the Second Amendment — scores of books, innumerable articles in journals and newspapers, and more than one hundred law review articles and comments.

  But if one has the motivation and interest and time, as I did, to read all that has been written concerning this subject, there is a big surprise in store very early in the game. And that surprise is that a controversy over the meaning of the Second Amendment even exists. The evidence is overwhelmingly in favor of the interpretation that the drafters of the Second Amendment deliberately intended, with the specific words they chose to use and with the specific way they chose to organize those words into one long sentence, to recognize the existence of both a “collective” and an “individual” right of the American citizen to keep and bear arms.

  A collective and an individual right

  For all these years, I came to realize, the NRA had been taking considerable heat in the popular press for its unyielding defense of the right of the individual citizen to keep and bear arms, whereas all along, in steadfastly denying that the right existed, the proponents of banning guns were — and continue to be — wrong.

  For, from reading and analyzing this material over the last year, and applying a ration of simple common sense, I am now convinced, unequivocally and unquestionably, that the Second Amendment to the U. S. Constitution ratifies and preserves for every citizen the right to keep and bear arms; and, moreover, that Congress or any other instrumentality of the federal government is constitutionally barred from infringing that right.

  It doesn’t take a lawyer to figure this out. But don’t take my word for it. Simply examine what I will be presenting in this book — a selection of original documents and speeches together with some informed interpretative commentary — and I believe you should and will reach the same conclusion.

  There are two problems associated with studying the literature of the Second Amendment, however.

  On the one hand, the writings of law professors on the subject have been published in law reviews, academic journals, and books of limited and special circulation, all deliberately aimed at a professional audience of other scholars, law professors, attorneys, and judges. Commonly, these scholarly writings make reference, without further explanation, to legal cases and historical precedents that are familiar only to their elite and learned readers. What’s more, more often than not, their pages are heavily footnoted and are exceedingly difficult to read, much less comprehend — all and all, pretty forbidding stuff for most laymen to tackle.

  On the other hand, there exist a number of books intended for consumption by the popular market. These books may be relatively easy to read, but most suffer from a lack of thoroughness or intellectual honesty or are simply inadequate to satisfy the thirst for knowledge of the serious lay reader.

  Despite the inadequacies — insofar as the general reader is concerned — of either category of this literature, with all that has been written about this controversial subject, what then is the need for yet another book — this one?

  The need for a Second Amendment Primer

  The need, I think, is this. The need is to present a book that is fully informative, accurate, and yet easily accessible to all the public.

  That is what this book will attempt to do. I call it a “primer” because it is elementary. But that does not mean it is superficial. On the contrary, you will find it contains a wealth of information. And that information is deliberately organized for easy access and understanding by the lay reader. Also, to the greatest extent possible, it will present the original statements and documents of our Anglo- American heritage that have clearly recognized and brought forward through hundreds of years of democratic thought the concept that a free people in a democratic society have the duty and right to keep and bear arms lawfully.

  A study of the original statements

  Doesn’t it make sense to study original statements if they are available? In law, the “best evidence” rule states that if an original document or any other original item of proof is available, it is to be accorded a higher degree of credibility in the courtroom than a copy or other secondhand proof. Fortunately, we can apply this rule when studying the Second Amendment because the original documents do exist. And you’ll find they are quite easy to read. The statesmen and philosophers you’ll be meeting in these pages had a clear vision of what they wanted to say, and for the most part they said it clearly and well.

  But of course, any field of study needs some background facts and analysis too. So I will be injecting short commentaries into the text to link historical events and aid comprehension. And I am also including as an Appendix to this book three recent interpretative essays that originally appeared in intellectual journals of limited circulation. Of all the writings that I have read on the gun control issue — and that’s literally hundreds of pages of analysis and interpretation on both sides of the argument — I thought these three essays were particularly distinguished and deserved a much wider audience than they may thus far have enjoyed. If you don’t read anything else in this book, I hope you will spend a half hour or so with the thoughts of these three writers. I guarantee that you will receive rich rewards in exchange for your time.

  Three thoughtful essays

  The first essay is Professor William Van Alstyne’s “The Second Amendment and the Personal Right to Arms,” which originally appeared in the Duke Law Journal. This is a short but masterful presentation by one of our leading constitutional law professors and scholars.

  The second is from another of our most esteemed constitutional law professors and scholars, Professor Sanford Levinson. I found his essay, “The Embarrassing Second Amendment,” which originally appeared in the Yale Law Journal, to be one of the most balanced and thoughtful in the literature on this issue.

  The third is Jeffrey R. Snyder’s “A Nation of Cowards,” which originally appeared in The Public Interest. Snyder, an attorney in private practice in Washington, D.C., presents a novel and highly persuasive argument in support of the right to keep and bear arms. It’s an essay I think you’ll enjoy reading.

  There are several other features of the book that I hope you will find helpful:

  • Especially important paragraphs are summarized in short notes at the side of the text.

  • To present an uncluttered page that’s easy to read, all reference and quotation sources are placed at the end of the book.

  • Synonyms are provided (only when necessary) for the fancy lawyerly words that scholars sometimes use and for obsolete or archaic words that no longer mean today what was intended by their writers at the time the words were first published.

  A “user- friendly” Citizen’s Guidebook

  • At the back of the book are three reference sections: 1) a subject index, 2) biographical profiles of all authorities quoted in the primer, and 3) a twentieth-century bibliography of articles and books on the Second Amendment.

  • It is designed in a pocket-size format for easy reference.

  What I hope this book accomplishes, then, is to provide you with a small and handy compilation of sources for contemplation, review, and quotation, in a readable and “user-friendly” format. You might say it is a citizen’s guidebook to the Second Amendment.

  [image: image]

  An individual right to equal all others

  This book endorses the proposition that in addition to providing for the formation of general militias by the states, the right to keep and bear arms enunciated by the drafters of the Amendment was understood by them to be an individual right, as individual and as personal as our rights of free speech and a free press, our freedoms to worship and assemble as we wish, our rights to a trial by jury and against self-incrimination, our rights to due process of law, and all the other constitutional guarantees that we routinely take for granted.

  To the advocates of gun control

  To the people who believe that we need more gun control laws in this country, who have constructed their philosophical position on the “collective right” reading of the Second Amendment, I say, please read on. For I believe that — despite all the heat with very little light that has been and continues to be generated by this controversy in the popular press — those of you who are possessed of intellectual honesty and are willing to examine anew the evidence presented in this book may be persuaded to change your position ... to come to a new understanding, in other words, of why the right to keep and bear arms is indeed “this right most valued by free men.”

  And for those of you who already share my conviction that Americans do have a right to keep and bear arms, I hope that this little book comes to be a valuable tool, providing you with a powerful armamentarium of historical facts and references to combat even the most strident arguments of gun control advocates.
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  For at least the last three decades, a controversy has raged in this country over what, if any, additional controls the federal government should levy upon our right to keep and bear arms. And a good deal of that controversy has arisen because the people on either side of the controversy have disagreed about the meaning of the words of the Second Amendment.

  But isn’t it time for those who believe that firearms should be controlled by the government no longer to be able to rely upon their faulty interpretation of the Second Amendment?

  Isn’t it time for those of us who believe that the Second Amendment guarantees the right to keep and bear arms no longer to have to defend an interpretation that is clearly correct in light of an enormous body of documentary evidence?

  Isn’t it time we recognize that the meaning of the Second Amendment is a settled issue and lay this argument to rest, once and for all?

  Time to lay the Second Amendment to rest

  If this little primer makes only a small contribution to the hastening of that event, it will have been well worth the time I have spent in preparing it for you. Thank you for reading it.
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  As I began my study, one of the scholarly works that I found most helpful and illuminating was To Keep and Bear Arms: The Origins of an Anglo- American Right by Professor Joyce Lee Malcolm. To close these introductory remarks, I can think of no better way than to share with you the marvelously constructed set of thoughts with which she ends her book:

  Professor Malcolm’s thoughts

  Should the Second Amendment to the American Constitution be permitted to go the way of the English right to be armed, as a dangerous relic of another era? In fact, it cannot be legislated out of existence in the same way. The American Congress is not sovereign, our Constitution is. The Constitution has a clear procedure for altering its contents — amendment. If the government and people in their wisdom come to the conclusion that no need for the right of the people to be armed exists, or that such a right does more harm than good, then amendment is the course that should be followed. While it is unconstitutional to legislate a right out of existence, this particular right is threatened with misinterpretation to the point of meaninglessness. Granted, this is a far easier method of elimination than amendment, being much quicker and not requiring the same rigid consensus or forthright discussion of its constitutional relevancy. But it is also the way of danger. For to ignore all evidence of the meaning and intent of one of those rights included in the Bill of Rights is to create the most dangerous sort of precedent, one whose consequences could flow far beyond this one issue and endanger the fabric of liberty.

  Should the Second Amendment be altered or eliminated through amendment? Before that is considered it is imperative to grant the founders of the American Constitution, whose wisdom in so much else has borne the test of time, the courtesy of considering why they included this right. Their original intent is of not only academic but immediate interest. What does the right actually mean, and why did they consider it essential? Are standing armies still a threat to a twentieth-century world? Do the people need a right and a means to revolution? Will other rights suffice? Are individuals still in need of personal weapons ... for protection “in case of extremity”? I am not an advocate but a historian and ask merely for a decent respect for the past. We are not forced into lockstep with our forefathers. But we owe them our considered attention before we disregard a right they felt it imperative to bestow upon us.2


  I

  EARLY EXPRESSIONS

  OF THE RIGHT

  IN ANCIENT TIMES
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  As one begins an examination of the history of the Second Amendment, it is essential to keep in mind that the Founding Fathers of the new American republic, the framers and ratifiers of its new Constitution and Bill of Rights — among them Tom Paine, Sam Adams, Patrick Henry, George Washington, Thomas Jefferson, John Adams, Alexander Hamilton, Richard Henry Lee, George Mason, and James Madison — had been rigorously educated in the classical European tradition.

  Founding Fathers had been educated in the classical European tradition

  As children, in their homes they surely would have been exposed to family dialogues steeped in European thought, custom, and values. European traditions would have been passed down to them quite naturally by their parents and grandparents, many of whom had been born, reared, and educated in England. Of these forebears, these original colonists, and of what influences we could reasonably expect they would have passed along to their soon-to-be-famous sons, Tocqueville commented:

  Born in a country [England] which had been agitated for centuries by the struggles of faction, and in which all parties had been obliged in their turn to place themselves under the protection of the laws, their political education had been perfected in this rude school, and they were more conversant with the notions of right, and the principles of true freedom, than the greater part of their European contemporaries.1

  They had been thoroughly schooled in the history of England and Europe

  In their formal educations, the Founding Fathers had been thoroughly schooled in the history of England and Europe — the Age of Enlightenment, the Reformation, the Thirty Years’ War, the Renaissance, the Crusades, Charlemagne and the rise of the Franks, the Middle Ages, the Byzantine Empire, the classical civilizations of Rome and Greece, the Pyrrhic and Punic Wars. And it is in those ancient classical civilizations that we find the earliest expressions of man’s inalienable right to keep and bear arms.

  As we go back into ancient history to locate the origins of that right, we are more or less embarking on an archaeological exploration, in the sense that, like archaeologists, we will be able to uncover only bones and skeletons, fragments and shards. But we will find proof enough, as you will see, that the philosophical concept first enunciated over two thousand years ago — that the people have a right, collectively as a nation and individually as persons, to bear arms in their defense — has survived and has continued to influence legal thought up through the present day.

  You will find that the reasons ancient societies valued so highly the right to keep and bear arms were, in fact, identical to the reasons that the right was valued by the framers of the Bill of Rights (the first ten amendments to the Constitution) in 1789 and remains highly valued by thoughtful Americans today.

  This really makes understanding the Second Amendment quite simple, just as its framers intended it should be. They were well-educated statesmen intimately familiar with classical philosophy, European history, and the English common law. Moreover, these men knew how to say things in plain eighteenth-century English, and they meant what they said.

  In drafting the Second Amendment, what did they say? They said that the American people have a collective right to protect themselves against the evil of standing armies by forming a general militia composed of all the people:

  The Second Amendment is quite simple to understand

  A well-regulated militia being necessary to the security of a free state . . .

  And they said that American citizens have an individual and inviolable right to arm themselves to protect their lives and property:

  ...the right of the people to keep and bear arms shall not be infringed.

  The two categorical impertives of the Second Amendment

  Stephen Halbrook, one of our leading contemporary Second Amendment scholars, expresses it this way: “The two categorical imperatives of the Second Amendment — that a militia of the body of the people is necessary to guarantee a free state and that all of the people all of the time (not just when called for organized militia duty) have a right to keep arms — derive from the classical philosophical texts concerning the experiences of ancient Greece and Rome and seventeenth-century England. Aristotle, Cicero, Machiavelli, and the English Whigs provided an armed populace with the philosophical vindication to counter oppression, which found expression in the Declaration of Independence and the Bill of Rights. In this sense, the people’s right to have their own arms was based on the philosophical and political writings of the greatest intellectuals of the past two thousand years.”2

  Although it is correctly understood that the cradle of philosophical thought regarding the right of a free people to bear arms was the classical Mediterranean civilizations of Greece and Rome, a very early and rare expression was unearthed in ancient China:

  Your subject has heard that when the ancients made the five kinds of weapons, it was not for the purpose of killing each other, but to prevent tyranny and to punish evil. When people lived in peace, these weapons were to be prepared against emergencies and to kill the fierce animals. If there were military affairs, then the weapons were used to set up defenses and form battle arrays.3

  Moving to ancient Greece, we find first, in the words of the philosopher Aristotle, this analysis of an authoritarian form of government that had been advocated by Plato:

  The whole constitutional set-up is intended to be neither democracy nor oligarchy but mid-way between the two — what is sometimes called “polity,” the members of which are those who bear arms.4 [Emphasis added.]

  And in criticizing the monopolization of arms bearing in the hands of one class that was being advocated by his colleague Hippodamos, Aristotle commented:

  Aristotle criticizes the restriction of arms

  Hippodamos planned a city with a population of ten thousand, divided into three parts, one of skilled workers, one of agriculturists, and a third to bear arms and secure defense.5 [But the legal restriction of arms bearing to a given class would mean that] the farmers have no arms, the workers have neither land nor arms; this makes them virtually the servants of those who do possess arms. In these circumstances, the equal sharing of offices and honours becomes an impossibility.6 [And since] those who possess arms must be superior in power to both the other sections [the constitution proposed by Hippodamos would breed inequality and discontent.]7

  Aristotle was the first influential commentator in the history of Western civilization to recognize the dangers of a standing army. In describing the difference between a constitutional kingship and a tyranny (which was founded upon the existence of a standing army), he pointed out that

  a king’s bodyguard is composed of citizens carrying arms; a tyrant’s of foreign mercenaries. . . .8

  ... Arms are included [among the things needed by every city] because members of the constitution must carry them even among themselves, both for internal government and in the event of civil disobedience and to repel external aggression. . . .9 For those who possess and can wield arms are in a position to decide whether the constitution is to continue or not.10

  The right to bear arms derives from the human form

  The right of the individual to bear arms for his own defense was thought by Aristotle to derive from the nature of the human form:

  Now it must be wrong to say, as some do, that the structure of man is not good, in fact, that it is worse than that of any other animal. Their grounds are: that man is barefoot, unclothed, and void of any weapon of force. Against this we say that all the other animals have just one method of defence and cannot change it for another: they are forced to sleep and perform all their actions with their shoes on the whole time, as one might say; they can never take off this defensive equipment of theirs, nor can they change their weapon, whatever it may be. For man, on the other hand, many means of defence are available, and he can change them at any time, and above all he can choose what weapon he will have and where. Take the hand: this is as good as a talon, or a claw, or a horn, or again, a spear or a sword, or any other weapon or tool; it can be all of these, because it can seize and hold them all. And Nature has admirably contrived the actual shape of the hand so as to fit with this arrangement.11

  The other central figure from antiquity whose influence extended far beyond his time was Marcus Tullius Cicero, who served in the tumultuous final years of the Roman Republic. You can search all of literature and you’ll likely not better this description of man’s right to defend himself:

  There exists a law, not written down anywhere, but inborn in our hearts; a law which comes to us not by training or custom or reading but by derivation and absorption and adoption from nature itself; a law which has come to us not from theory but from practice, not by instruction but by natural intuition. I refer to the law which lays it down that, if our lives are endangered by plots or violence or armed robbers or enemies, any and every method of protecting ourselves is morally right. When weapons reduce them to silence, the laws no longer expect one to await their pronouncements. For people who decide to wait for these will have to wait for justice, too — and meanwhile they must suffer injustice first. Indeed, even the wisdom of the law itself, by a sort of tacit implication, permits self-defence, because it does not actually forbid men to kill; what it does, instead, is to forbid the bearing of a weapon with the intention to kill. When, therefore, an inquiry passes beyond the mere question of the weapon and starts to consider the motive, a man who has used arms in self-defence is not regarded as having carried them with a homicidal aim.12

  Cicero defends man’s right to protect himself

  And this:

  Civilized people are taught by logic, barbarians by necessity, communities by tradition; and the lesson is inculcated even in wild beasts by nature itself. They learn that they have to defend their own bodies and persons and lives from violence of any and every kind by all the means within their power.13

  And from the celebrated Roman historian Livy, whose 142-volume History of Rome was one of the most widely read and admired books throughout Europe even until the Renaissance period:

  Livy recognizes that the common man had to provide himself with arms

  Formerly [under the reign of Servius Tullius (the sixth Roman king, 578-535 BC)] the right to bear arms had belonged solely to the patricians. Now plebeians were given a place in the army, which was to be reclassified according to every man’s property, i.e., his ability to provide himself a more or less complete equipment for the field. . . .14 [All the citizens] capable of bearing arms were required to provide [their own swords, spears, and other armor.]15 [Emphasis in original.]

  From the Roman poet Horace, who had fought at Brutus’ side at the battle of Philippi:

  But my pen will never jab without a provocation at anyone on earth, for it protects me like a sword kept in the sheath. Why should I ever pull it out if no criminal attacks me? Jupiter, Father and King, may my weapon stay unused and perish from rust, and no one injure me.16

  And from the Roman poet Ovid:

  The laws allow arms to be taken against an armed foe.17

  Anyone who doubts the influence of these classical writers upon succeeding generations of legal thinkers in Europe (and America) should be aware that the short quote from Ovid was repeated, almost word for word, as Halbrook points out, by the English jurist Sir Edward Coke in Institutes of the Laws of England sixteen hundred years later.18

  Classical writers’ influence to be felt 1600 years later in England

  For as we shall see, philosophical inquiry into the right to keep and bear arms was to reach its peak in continental Europe and England during the sixteenth to eighteenth centuries. The next chapter will briefly examine the important writings of that period from continental Europe. That will be followed by a more exhaustive treatment of the English commentary that was to exert a powerful influence upon constitutional thought in the American Colonies.
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  If you were to ask an informed American what he knew about two historic Italian cities, Florence and Milan, he would probably respond that Florence was the site of Michelangelo’s David and paintings by Raphael, Titian, and Fra Angelico, a city rich in Renaissance architecture and sculpture, and the home of the Medici family. As for Milan, he perhaps would recall it was the site of its great Duomo, or cathedral, La Scala opera house, and Leonardo da Vinci’s famous painting The Last Supper.

  The significance of Florence and Milan

  But for the student of the right to keep and bear arms, Florence and Milan have an even greater significance. Because these cities were the homes of two men whose writings were to have a profound, even extraordinary, influence over the evolution of the political theories that were to culminate in the words of the Second Amendment to the U.S. Constitution. I am referring of course to Florence’s Niccolò Machiavelli and Milan’s Cesare Beccaria. In studying their writings, I have become so intimately familiar with these two fellows that I like to call them the “Two Gentlemen of Verona.” Now, I know that’s not exactly right; Verona is 125 miles north of Florence and 90 miles east of Milan. But that’s close enough for government work, and that’s what we’re up to, isn’t it?

  Two gentlemen from Verona

  But European expressions on the right to keep and bear arms were not confined to Italy. We will also be examining the thoughts of three other political philosophers of the period: Hugo Grotius of Holland and Montesquieu and Jean-Jacques Rousseau of France.

  NICCOLÒ MACHIAVELLI

  Niccolò Machiavelli, the Florentine political philosopher, published five books between 1520 and 1532. Today he is best known for his last work, The Prince, which describes how a political leader — a prince — can acquire and maintain political power. This study, which has often been regarded as a defense of the despotism and tyranny of such rulers as Cesare Borgia, was based on Machiavelli’s belief that a ruler cannot be bound by traditional ethical standards. In his view, a prince should be concerned only with power and be bound only by rules that would lead to political success. Taken to the extreme, this means a ruler is free to use any methods at all to maintain power, for “the end justifies the means,” a maxim that has led, in turn, to the addition to our language of a new term for gross political opportunism: Machiavellianism.

  But as a keen student of political philosophy, Machiavelli did not limit himself to a single theory, as revealed by his two other major works: Discourses on the First Ten Books of Titus Livius, a commentary on History of Rome by the Roman historian Livy; and On the Art of War. In these books, Machiavelli describes the advantages of conscripted soldiers over mercenary troops and begins to develop his theories regarding the relationship between arms and politics, particularly the virtues of an “armed citizenry.”

  Machiavelli the first to recognize virtue of an armed citizenry

  Stephen Halbrook writes, “In expressing his clear preference [in Discourses] for republics over principalities, Machiavelli draws on the Roman experience to show that an armed populace has virtù [civic virtue or valor], while a disarmed people is subject to the whims of fortuna [fortune]. . . . According to Machiavelli, Caesar had destroyed the liberty of the Roman republic by engaging in conquests and developing a standing army of professionals. No longer could the populace check the empire’s power by refusing to enlist for the wars, and the slavery imposed abroad prompted slavery at home. The demise of the armed citizen meant the end of civic virtue and with it the end of the people’s control over their destiny.”1

  In Machiavelli’s words:

  If a city be armed and disciplined as Rome was, and all its citizens, alike in their private and official capacity, have a chance to put alike their virtue and power of fortune to the test of experience, it will be found that always and in all circumstances they will be of the same mind and will maintain their dignity in the same way. But, when they are not familiar with arms and merely trust to the whim of fortune, not to their own virtue, they will change with the changes of fortune.2

  And, continues Halbrook, in On the Art of War, “[which Machiavelli was particularly qualified to examine] . . . [because] he had successfully organized and led a citizen militia in the early sixteenth century, [Machiavelli praised] the Roman republic example of part-time common soldiers, who ‘entered voluntarily into the service,’ while working in other occupations, [lauding] ‘the important privilege accorded Roman citizens of not being forced into the army against their will.’ [But] the demise of the republic was also the demise of the armed populace. ‘For Augustus, and after him Tiberius, more interested in establishing and increasing their own power than in promoting the public good, began to disarm the Roman people (in order to make them more passive under their tyranny) and to keep the armies continually on foot within the confines of the Empire.’ Similarly, according to Machiavelli, the Venetians employed foreign troops ‘to prevent any of their own citizens from staging a coup’ while the French king ‘disarmed all his subjects in order to rule them more easily.’ ”3

  Demise of the Roman republic was also the demise of its armed population

  Here are a few selected passages from the three works of Machiavelli discussed above:

  For either I have my country well equipped with arms, as the Romans had and the Swiss have; or I have a country ill equipped with arms, as the Carthaginians had, and as have the king of France and the Italians today. In the latter case the enemy should be kept at a distance.4

  But when states are strongly armed, as Rome was and the Swiss are, the more difficult it is to overcome them the nearer they are to their homes: for such bodies can bring more forces together to resist attack than they can to attack others. ... In attacking a foreign country, [the Romans] never sent out armies of more than fifty thousand men; but for home defense they put under arms against the Gauls after the first Punic war eighteen hundred thousand.5

  [I]t is certain that no subjects or citizens, when legally armed and kept in due order by their masters, ever did the least mischief to any state. . . . Rome remained free for four hundred years and Sparta eight hundred, although their citizens were armed all that time; but many other states that have been disarmed have lost their liberties in less than forty years.6 [Emphasis added.]

  [A]n armed republic submits less easily to the rule of one of its citizens than a republic armed by foreign states.7

  Disarmed states have lost their liberties in less than 40 years

  Among evils caused by being disarmed, it renders you contemptible. . . . [I]t is not reasonable to suppose that one who is armed will obey willingly one who is unarmed; or that any unarmed man will remain safe among armed servants.8

  A prince, therefore, who would reign in security, ought to select only such men for his infantry as will cheerfully serve him in war when it is necessary, and be as glad to return home when it is over. This will always be the case with those who have other occupations and employments by which to live.9

  [Such a prince, he explained, would found his state upon] good laws and good arms. And as there cannot be good laws where there are not good arms, and where there are good arms there must be good laws, I will not now discuss the laws, but will speak of the arms.10

  Machiavelli's influence over later political writers

  These theories, as we shall see, were later to influence the writings of a number of European commentators, including Grotius, Thomas Hobbes, James Harrington, Algernon Sidney, John Locke, John Trenchard, Montesquieu, Thomas Gordon, Rousseau, James Burgh, and Adam Smith. (David Hardy reports that quotations from On the Art of War began appearing in English diplomatic dispatches as early as 1537 and an English translation of the book had gone through no fewer than three printings by 1588.)11 And from these succeeding generations of European commentators came additional writings that were to become the standard educational fare and a major influence in the lives and thought of our Founding Fathers.

  CESARE BECCARIA

  More than two and a quarter centuries after Machiavelli’s death, Beccaria, a Milanese jurist, economist, and criminologist, published his principal work, On Crimes and Punishments (1764). In the book, an argument is advanced against abuses in the criminal law, especially torture and capital punishment. Beccaria also included a criticism of legal sanctions against the mere possession and carrying of firearms that was to become a cornerstone of Second Amendment thought in the American Colonies. John Adams thought so highly of this writing that he began his opening argument in the Boston Massacre trial in 1770 with a quote from this text; and, just months before drafting the Declaration of Independence, Thomas Jefferson copied into his Commonplace Book (a journal in which he recorded his favorite passages by philosophers) the entire paragraph in its original Italian. (Jefferson also was influenced by Beccaria’s theories on legal reform, which were later to manifest themselves in the language of the Eighth Amendment’s prohibition against cruel and unusual punishment.) Here is what Beccaria wrote about gun control laws:
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