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INTRODUCTION




The story is told that in a small shtetl in eastern Europe, two peasants got into a fight, and decided to take the matter to the rabbi to resolve the issue. The first farmer went into the rabbi’s study, poured his heart out, and when he finished, the rabbi said, “My son, you are right.”


Then the second man came in, and with equal fervor told his story, at the end of which the rabbi said, “My son, you are right.”


As soon as the second man went out the door, his wife, who had been listening to all this, said in exasperation, “How could you do this? How could you tell both men that each is right?”


To which the rabbi replied, “My dear, you are also right.”





This anecdote is the clue to my own feelings about affirmative action. Over a quarter century ago, I wrote a book about the only case the Supreme Court has ever decided concerning affirmative action for women, and I began that study with the same story. I was conflicted when I finished writing it and to some extent remain so to this day. On the one hand, only a bigot would oppose opening wide the doors of opportunity to groups that had previously been excluded because of race, ethnicity, gender, or disability. Having said that, I believe the real question is how to achieve this goal. There are many ways that corporations that once had lily-white male workforces have been able to develop plans to recruit capable women and minority members to work for them, and in doing so tapped into resources of talent they had previously ignored. Other firms, however, took what they thought would be the easy way, setting up quotas for how many African Americans they would hire, how many women, how many Hispanics, and so on. The use of quotas, even if the firms often used the euphemism of “goals,” offended many people, and as we shall see, this opposition ran across the political spectrum, from liberals to conservatives.




Opposition to affirmative action proved still stronger when colleges, universities, and professional schools adopted numbers-driven plans, even after they rephrased their goal from affirmative action to compensate for past discrimination to programs intended to achieve current diversity in their classrooms. As someone who has taught at the college and university level for many years, I value diversity, and I and many other teachers could tell countless tales about how much better a class can be when there are people in it who personally relate to the issues under discussion.


While the goal of diversity is praiseworthy, how one gets there matters a great deal. Some schools, like some corporations, managed the process carefully, while others, at least initially, just set up quotas. In public universities, this constituted state action, and thus opened the schools to lawsuits under the Equal Protection Clause of the Fourteenth Amendment. Here again, affirmative action, even if called diversity, aroused both support and condemnation that ranged from stalwart liberals to equally stalwart conservatives. It also split longtime allies, such as the Jewish community and its longtime support of African Americans seeking civil rights.


Ed Koch, the three-time mayor of New York (1978–1989), is a good example of how one could be conflicted about such programs. Peter L. Zimroth, who served as corporate counsel in Koch’s administration, recalled,




Koch deeply believed several things. One is that the whole idea of quotas was an anathema. He was a poor, Jewish person growing up in the city. He believed, I think, that people, anybody, who had the drive and the will to accomplish something had a fair chance to accomplish it. He saw the way quotas kept people down, so he had a very strong opposition to quotas; I think he believed it would diminish the achievements of people who could achieve. If the currency was that anybody who was black or Hispanic got a job through affirmative action, it would just debase their achievements. On the other side, I think he also believed it was a necessity, both politically and morally, to have a diverse government and have a city where there were, in fact, opportunities; that you had to make opportunities for certain people. . . . Both were sincerely held beliefs.







Unlike many authors on this subject, I have not attempted to make a case for or against affirmative action; this is not a polemic on either side. What I have tried to do is not only provide a historical context but also look at how affirmative action affected politics, the economy, higher education, the law, and the groups involved. While we normally associate African Americans with affirmative action and diversity, women and other racial and ethnic minorities have also played a significant role, and sometimes the goals of one group have conflicted with those of another. Who benefited and who suffered is not an easy question, nor is one that asks whether affirmative action succeeded. Similarly, what effect did affirmative action have on its intended beneficiaries—people of color, women, the disabled? The answer in all three cases depends on whom you ask. For example, both Clarence Thomas and Sonia Sotomayor were admitted to the Yale Law School under its affirmative action program. For many years, Justice Thomas claimed that the experience humiliated him, while Justice Sotomayor praised it for giving her a chance she might not have otherwise had. There are, as I said, arguments on all sides. The subject itself is a great puzzle.


There is also an important distinction to be made between what I and others have labeled “soft” versus “hard” affirmative action. The former is about doing away with barriers, of opening doors to groups previously kept out, of genuine outreach. The latter involves quotas, programs that are run either primarily or strictly by the numbers. As we shall see, Title VII of the 1964 Civil Rights Act, the section that banned discrimination, involved only the soft version. Hubert Humphrey, the floor leader for the bill in the Senate, constantly reassured skeptics that Title VII did not include quotas, and in fact specifically banned them. Despite these assurances—and the specific wording of the law itself—government officials in the 1960s and 1970s forced quota-driven programs on government contractors, universities, and other entities receiving federal money, even after the high court declared quotas unconstitutional in the Bakke case.


WHAT IS AFFIRMATIVE ACTION? In 1981, the U.S. Commission on Civil Rights defined it as having three components. First, it is remedial: affirmative action denotes efforts that take race, sex, and national origin into account for the purpose of remedying past and present discrimination and its effects. Second, affirmative action seeks ultimately to bring about equal opportunity: it assumes that “race, sex, or national origin [must be considered] in order to eliminate considerations of race, sex, or national origin,” that “because of the duration, intensity, scope and intransigence of the discrimination women and minority groups experience, affirmative action plans are needed to assure equal employment opportunity.” Third, affirmative action specifies what groups are to be considered part of the “protected class” covered by its policies.


While nearly four decades old, this definition is still useful: affirmative action takes seriously the discrimination certain groups have suffered; it attempts to overcome those prejudices and provide equal opportunity; and it defines who is covered.


This definition, while correct in many ways, does not take into account the methods by which these goals can be met or that its definitions are indiscriminate in distinguishing the different and often unique problems that various groups have faced and which in turn require discrete solutions. The discrimination faced by African Americans is no doubt the best known—slavery, then Jim Crow, and then an endemic racism that still permeates much of American life. This is far different from the prejudice against women or Hispanics or the disabled. The definition also speaks the language of a hard affirmative action, hinting that the government would enforce any remedy, although failing to specify what those remedies might be.


What is missing from the definition is the fact that over the half a century since Kennedy and Johnson started the program, it has constantly been in flux. As one scholar noted, “It is both transient and permanent, precarious and enduring. The history of the policy is complex and shifting.” While nearly all proponents of affirmative action have said that it is a temporary measure that will no longer be needed once its goals have been accomplished, those goals have not been achieved; sexism and racism are still with us; and whether one reads an old-fashioned newspaper or gets information on a handheld device, affirmative action stories are still with us.


The definition also does not take into account a basic conflict between affirmative action and the American tradition of individual merit. Both supporters and detractors acknowledge that the victims of injustice belong to some group—African Americans, Hispanics, women, and others. We do not discriminate against Anne because she is vegan; she suffers because she is a woman. Similarly, we may not like that Josh is not a good soccer player, but he faces discrimination because he is black. It is the group characteristic that causes discrimination, and so affirmative action is aimed at somehow helping Anne and Josh, not for their individual quirks, nor even for their individual merits, but because they belong to a group that has suffered from prejudice.


As a result, government, universities, and private corporations have built programs targeted to benefit blacks as a group, women as a group, Hispanics as a group. Unlike Europe, however, we do not have a tradition of group rights in the United States. From the beginning of our nation, success has been predicated on individual merit, and the rights of the individual have been protected. The Fourteenth Amendment’s Due Process and Equal Protection Clauses, the bases of many of our freedoms, use the word “person.” Nowhere is a group mentioned.


While many countries have some form of affirmative action, Lincoln Caplan argues persuasively that the form remedial programs have taken in the United States makes it a “peculiarly American institution.” First of all, its goal is an ideal, one that includes not just the erasure of discrimination but also a correction of decades, even centuries, of bias against people of color, women, and other minorities. Second, affirmative action from the beginning has been a product of trial and error as politicians, interest groups, and the courts have weighed in on how its goals can best—and legitimately—be achieved. Third, affirmative action is not an end in itself, or even a principle. It is a range of means to an end, the goal of equal opportunity or, more recently, diversity.


To this we can add that nearly everyone—both those in government who enforced a hard program of goals and quotas and the different groups that supposedly benefited from them—saw affirmative action as temporary. Initially, the rationale behind the softer version—that is, banning prejudice and opening the gates of opportunity so all could enter—assumed that within some unspecified period of time enough people of color, women, and other groups would have succeeded in the private sector or at the university and that after that a new equilibrium would be established making further affirmative action unnecessary. Even those who backed the hard rules requiring goals and quotas believed the day would come when they would no longer be needed. In the Michigan Law School case (2003), Justice Sandra Day O’Connor wrote, “We expect that 25 years from now the use of racial preferences will no longer be necessary,” a comment most observers thought naive even then. Her comment, however, did reflect what the Court had said in prior decisions, that even narrowly tailored plans should not last forever.


Professor Stephen L. Carter of the Yale Law School, a self-acknowledged “affirmative action baby,” writes that when he looks around his classroom,




I realize that the bright and diverse students of color I see before me have a shot, and a good one, at being the last members of the affirmative action generation—or, what is better still, the first members of the post–affirmative action generation, the professionals who will say to a doubting world, “Here are my accomplishments, take me or don’t take me on my merits.”





Carter wrote those words more than twenty-five years ago, and Yale Law and many other professional schools still need special programs to create the diverse student body that Carter and his colleagues cherish and idealize.


The rationale of affirmative action most frequently cited is the remediation of past discrimination. No one can deny the long history of racism, sexism, and other forms of discrimination in the United States, and those who advocate strong forms of affirmative action argue that it is not enough to stop current discrimination (even if that were possible) but that efforts must be made to erase the effects of past prejudice. The most quoted expression of this view came from President Lyndon Baines Johnson:




You do not take a person who, for years, has been hobbled by chains and liberate him, bring him up to the starting line of a race and then say, “you are free to compete with all the others,” and still justly believe that you have been completely fair. Thus it is not enough to just open the gates of opportunity.





Those who oppose hard affirmative action believe that in fact it is enough to outlaw the various forms of discrimination and then allow all Americans to be judged solely on their merits. They for the most part do agree on what has been called the soft form, or, using Johnson’s example, taking off the chains.


Different forms of discrimination, however, may require a wide range of remedies. Getting women into previously all-male colleges and professional schools, for example, proved far easier than getting people of color into previously all-white companies or universities. Discrimination against African Americans included consigning them to inferior schools, which would not make them ready to compete against white students for jobs or seats in college. Women, especially white women, went to the same schools as their brothers and came as ready as their brothers to do well in a job or in law school.


Remedying past discrimination also depends on if the person has been a direct or indirect victim. For example, even conservative jurists on the high court have agreed that if a petitioner can show direct suffering from active discrimination, he or she is entitled to a remedy. A district court found that the Alabama Department of Public Safety had engaged in intentional racial discrimination in hiring and promotion, and as a remedy the court ordered that every time a white was hired or promoted, a qualified black had to be hired or promoted, until the effects of the discrimination had been eradicated. The U.S. Supreme Court affirmed, with the majority concluding that even under a strict scrutiny analysis the plan seemed the only way to remedy an ongoing discrimination.


As Dean Erwin Chemerinsky of Berkeley Law argues, the debate often hinges on how one defines past discrimination, and usually those who back affirmative action plans and those who oppose them cannot agree on a definition. Many groups in the past have suffered discrimination in this country, including nearly every immigrant cohort that came to these shores—Irish, Italians, Jews, and of course, most recently, Asians and Hispanics. Some managed to overcome prejudice and succeed. Are they, too, owed some form of reparation? And who will bear the cost of affirmative action plans? Surely the brunt will fall most heavily on white males who can in no way be held responsible for discrimination that existed years or even decades before their birth.


Yet affirmative action, whether in its soft or hard form, must be sensitive to past discrimination and the burden it places on the current generation of people of color and other minorities. Even if all white males were totally innocent of any form of discrimination (which is hardly the case), the fact remains that African Americans, Hispanics, and many women still labor in the shadow of Jim Crow and other forms of prejudice. They need role models to show them how to succeed in a system for which they may be ill-prepared. They, just as white students, need to be exposed to diversity in the classroom; many have come from small southern towns or big-city barrios and have had little or no exposure to peers of a different color in a setting of equality. They need to be better represented in the government. One of the great accomplishments of the 1965 Voting Rights Acts was that within a few years white southerners found they had to deal with black sheriffs, aldermen, mayors, and state representatives.


Still another goal of affirmative action, according to Dean Chemerinsky, is to enhance the wealth and services available to minority communities. Getting more African Americans into medical school will, as experience shows, increase the number of doctors who practice in black neighborhoods. Set-asides for minority-owned businesses will divert more government money to owners of small businesses and their employees. Although this argument has been put forward by practically all civil rights groups, the high court has never accepted affirmative action as a legitimate form of wealth transfer. Justice Lewis F. Powell Jr. argued that merely training more black doctors would not necessarily result in more doctors actually practicing in minority communities. The goal might better be achieved, he suggested, by offering incentives for doctors to work in underserved areas.


THE LITERATURE ON affirmative action is immense, and continues to grow, because, as some scholars argue, no other issue divides Americans more. Some of this literature is more philosophical than analytical, involving moral and/or ethical reasons to support or oppose affirmative action. While I note some of these arguments, for the most part I have chosen not to take part in that dialogue; the debates in the courts, in legislatures, and in the popular press are more than sufficient in this investigation.


Nor, more than half a century after Lyndon Johnson gave his speech about taking the chains off a runner, has the issue abated. One can pick up a newspaper and often find the story of a company boasting about its fair employment practices (“Minorities Getting Slice of Contract Pie, MGM Says”) or how well it treats its minority workers (“Intel Diversity Report Shows No Pay Gap Between Its Male, Female Workers”). Some colleagues, aware I was working on this book, asked how I would bring it to a close, because every day there is a newspaper article dealing with the subject in one form or another.


It will be plain to the reader that while I support many of the goals of affirmative action, I am far less sympathetic to some of the means used to reach those goals. I strongly favor what I have called the “soft” version, throwing open gates of opportunity, actively recruiting women and minorities, and making sure that once hired or admitted to a school, they do not suffer discrimination because of their race or gender. I am not enamored of the “hard” version, which is numbers-driven. Many liberals as well as conservatives oppose quotas. The supposedly more idealistic notion of goals, of trying to get a student body or a workforce “that looks like America,” sounds wonderful. But if, as an example, we say that African Americans make up 12 percent of the population, then we need an entering class in which one out of eight admits is black, that to me constitutes a quota. I also am very suspicious when we get a “goal” of between 8 and 12 percent of a particular group, because the lower number is in effect a quota. We will have 8 percent, and if we get more, that’s good too. And yet, I must also admit that in some circumstances only a numbers-driven plan has any chance of breaking down long-established racial and gender barriers. As Justice Harry Blackmun and others have said, in order to get past race and gender, we have to take race and gender into account.


It will also be clear that I suspect many of the statistics that show affirmative action has either succeeded or failed. There is no question that today we have a larger African American middle class than in the 1960s and that women, while still shut out of many of the Fortune 500 boardrooms, have nonetheless done well in business and the professions. On the other hand, the latest news indicates that African American students in many schools are not finishing their undergraduate degree in six years; many are not finishing at all. It is also beyond doubt that racism and sexism are still very much with us, as events during the 2016 presidential campaign and the first two years of the Trump administration have clearly shown.


What I have tried to eschew is a blanket endorsement or condemnation of affirmative action, primarily because compensatory programs or efforts to achieve diversity are rarely simple and straightforward. There are so many different plans, some of which have worked and others that have not. Some are relatively simple, and others far more convoluted. I said earlier that I remain conflicted, but after the research and writing of this book, I think I have a better understanding of why that is so. Affirmative action can be neither praised nor condemned in the abstract; rather, judgments must rely on context.




In the Michigan cases (discussed in chapter 16), the Supreme Court struck down the affirmative action plan used by the undergraduate college because it was crude and made race the determining factor in the admissions process. The court upheld the law school plan because it took many considerations, including race, into account, but did not make race the primary reason for admitting a student. Discussion about affirmative action at a general level, making all plans either good or bad, is futile. We all believe, or at least I hope we do, that at the very least discrimination in employment and education should be banned. That does not mean, however, that we can ignore the legacies of racism and sexism and other prejudices; at times a stronger affirmative action might be needed, and at others would be unnecessary. Some of the techniques that have been utilized in the name of creating greater opportunity are questionable at best, while others can and should be easily defended.


In other words, everything depends on context, but the problem is that a person of color or a woman or a person with a physical disability may view that context differently than I do, or a legislator, or a judge, or a blue-collar white male worker does. If we are to understand affirmative action—what brought it into being, what it has accomplished or failed to accomplish, which plans have been good and which bad—then we really have to make those judgments on an individual basis. This book is not a panegyric for or against affirmative action but an effort to provide a context in which we can make sense of parts of this puzzle.


Gaithersburg, Maryland











PART I


FROM KENNEDY TO REAGAN













CHAPTER 1


AFFIRMATIVE ACTION BEFORE KENNEDY




It is plain that the Fourteenth Amendment was not intended to prohibit measures designed to remedy the effects of the Nation’s past treatment of Negroes. The Congress that passed the Fourteenth Amendment is the same Congress that passed the 1866 Freedmen’s Bureau Act, an Act that provided many of its benefits only to Negroes. . . . After the Civil War our Government started several “affirmative action programs.”


—THURGOOD MARSHALL





Studies of affirmative action often begin with either John F. Kennedy’s Executive Order 10925 or the more important one by Lyndon Johnson a few years later. However, some forms of affirmative action—programs that would open opportunity or provide benefits for groups hitherto excluded—go back to Reconstruction following the Civil War. The phrase itself, though, was never used to describe these programs, nor did there exist a coherent set of governmental policies designed to attack racism and economic discrimination.


In the Civil Rights Act of 1866, Congress declared that “all persons within the jurisdiction of the United States shall have the same rights in every State and Territory, to make and enforce contracts, to sue, be parties, give evidence, and to the full equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white citizens.” The law also empowered the president to use the national armed forces, if necessary, to implement these provisions and made it a federal crime to interfere with a person’s exercise of civil rights.


President Andrew Johnson had no intention of using these powers, and in fact vetoed the bill, characterizing it as illegal because it contained “a distinction of race . . . made to operate in favor of the colored and against the white race.” Johnson also attacked the measure as race legislation that would encourage a life of wasteful laziness for southern blacks. Johnson’s veto message is worth examining, because in it one can hear the same arguments against affirmative action that will be common a century later.


Johnson disliked the citizenship provision, because it immediately made citizens of former slaves while European immigrants had to wait several years to qualify through naturalization. This “pro-posed a discrimination against large numbers of intelligent, worthy and patriotic foreigners in favor of the negro.” He opposed federal enforcement of the rights given the freedmen, because it affords “discriminatory protection to colored persons.” These arrangements “established for the security of the colored race safeguards which go infinitely beyond any that the General Government has ever provided for the white race. In fact, the distinction of race and color is by the bill made to operate in favor of the colored and against the white race.” In response, Congress passed the measure over Johnson’s veto. Unfortunately, no president in the rest of the nineteenth century used any of these powers, nor did any of them try to enforce the rights embedded in the Fourteenth and Fifteenth Amendments to the Constitution. Congress passed additional civil rights legislation in 1870, 1872, and 1875 and utilized the occupation army as well as the Freedmen’s Bureau to try to give former slaves access not only to political rights but to economic opportunities as well.


As Congress took steps to provide the former slaves with opportunities previously denied to them, we also see the first indications of what will later be called “white backlash” and “reverse discrimination.” A Florida slaveholder fumed that those who abolished slavery wanted to “give the nigger more privileges than the white man.” In 1874, the Chicago Tribune ran an editorial in opposition to proposed federal legislation prohibiting racial discrimination in public accommodations. Titled “The Nigger School?,” the editorial asked, “Is it not time for the colored race to stop playing baby?” Justice Joseph Bradley in the Civil Rights Cases accused blacks of seeking preferential treatment by demanding the end of caste-like exclusions. “When a man has emerged from slavery,” he lectured, “there must be some stage in the progress of his elevation when he takes the rank of a mere citizen and ceases to be the special favorite of the law.”


Opposition from whites also greeted the proposed Fifteenth Amendment, which gave blacks the right to vote, and this opposition came not only from the South. Senator James Doolittle of Wisconsin argued that if the former slaves could vote, they could be voted for, and “if they can be voted for, they can be elected members of the legislature, . . . members of the Senate of the United States; generals in your army and . . . they might perhaps in the end elect some Negro as President of the United States.”


[image: images]


An 1868 etching of a soldier protecting former slaves under the aegis of the Freed-men’s Bureau, the first federal agency established to help African Americans.


In addition to constitutional amendments and civil rights statutes, Congress established the Bureau of Refugees, Freedmen, and Abandoned Lands, commonly called the Freedmen’s Bureau. At its beginning, the agency helped both newly freed slaves and white war refugees with housing, employment, food, legal advice, and education, things that could easily be seen as part of a more modern general welfare program. The original charter ran only one year, but by the time it came up for renewal in 1866, its sole clientele were African Americans, and one scholar claims that its activities “most prefigured the race conscious remedies enacted in the 1960s and after.” The bureau continued to operate under the aegis of the U.S. Army. Its task became harder as southern opposition increased, and it finally went out of business in 1872.


Frederick Douglass, the runaway slave who became an abolitionist leader, is often cited for the proposition that Negroes did not want any special treatment. In lectures to white audiences, he would ask them to let blacks sink or swim on their own and say that character, not color, was all that mattered. “Do nothing with us,” he declared, “and if the Negro cannot stand on his own legs, let him fall also.” But at the same time, he argued that before the black man could be judged on his own merits, the handicaps of years of slavery, little or no education, and lack of experience in self-government had to be erased. Special federal legislation for safeguarding the rights of the freedmen had to be maintained until they were no longer needed. “We certainly hope that the time will come when the colored man in America shall cease to require special attention,” Douglass declared. “But that time has not yet come, and is not even at the door.”


Nor would it be in his lifetime, or in those of his children. In 1883, the Supreme Court severely limited congressional power to protect the former slaves, and thirteen years later approved racial segregation under the rubric of separate but equal in Plessy v. Ferguson. By then, however, the abolitionists and their desire to see justice as well as freedom for the former slaves had passed from the scene. Whites in the North, while they opposed slavery, did not believe African Americans were their social or intellectual equals, and were perfectly happy to let the southern states work out whatever system of racial relations they wanted. Where there had been some protest against the Court’s civil rights decision in 1883, there was scarcely a peep outside black-owned newspapers following Plessy. Race relations played no part in the nation’s policy-making dialogue for the next forty years, until the Great Depression.
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Frederick Douglass in 1870, at age fifty-three. A runaway slave who became a powerful abolitionist orator, he said he wanted no favors for his race, and certainly not until after they had attained education and political rights.




THERE IS A TENDENCY, especially in these early years, to focus solely on the African American experience. The modern women’s movement and agitation by Latinos, the disabled, and the LGBT community were all in the future. There is one incident during World War I, however, that deserves a brief look.


We are familiar with Rosie the Riveter and the tens of thousands of women who flooded into defense plants during World War II. What is not as well known is that a similar development occurred a quarter century earlier in World War I. Because the United States had a much shorter involvement (less than nineteen months) and sent far fewer troops overseas, the available pool of male workers dried up more slowly. But dry up it did, especially after the passage of the 1917 Draft Act. We have a case study that highlights not so much the efforts of management to hire women as the hostility of all-male unions to even letting women work as conductors on street railways during the emergency.


Not only had conductors and motormen traditionally been the highest-paying positions on street railways, but the jobs had been reserved exclusively for men. Men also filled most of the laboring positions, although some women worked as ticket sellers. By January 1918, however, streetcar companies in nearly every big city began hiring women as conductors, or as a New York firm called them, “conductorettes.” Before long, women conductors became a common sight in New York, Detroit, St. Louis, Baltimore, and other cities. In May 1918, the Kansas City Railway Company acknowledged a shortage of two hundred men for its car service and informed its riders that the only way to maintain service would be by hiring women conductors as “a war measure” and acknowledged this meant at least until the end of the war.


Prior to the war, about half of all streetcar employees belonged to the Amalgamated Association of Street, Electric Railway, and Motor Coach Employees of America. In May 1918, the executive board of the union announced its unalterable opposition to the employment of women as conductors or motormen—even on a temporary basis. At the beginning of August 1918, the U.S. Employment Service (a wartime agency set up to match available labor to unfilled jobs) announced a shortage of 36,000 skilled workers for northern Ohio. The Cleveland Street Railway Company president hired 190 women to begin work as conductors and made it clear that this constituted a wartime measure.


The local chapter of the association immediately challenged this act and threatened to pull its men out on strike. The company responded that no man would be replaced by a woman and that all men would retain their seniority rights. The union demanded an investigation by the National War Labor Board, which issued contradictory reports. We need not go into all the twists and turns, except to note that no matter what the company or the National War Labor Board suggested, the union fought against any plan that allowed women to work on the cars, and even went on a three-day strike at the beginning of November, practically crippling the city. A month later the National War Labor Board issued a ruling supporting the women workers and ordering the company to put them back to work. Again the union struck. Only the relatively quick return of men in uniform to their civilian jobs ended the matter.


The opposition of all-white, all-male unions against allowing women, people of color, or other groups to get jobs in “their” industry would be an ongoing characteristic of union attitudes toward affirmative action five decades down the road.


THE EXTENT OF THE Great Depression can only partially be told by facts. Between 1929 and 1932, industrial production dropped more than half, while business construction fell from $949 million to a scant $74 million. Steel plants, the backbone of industry, ran at 12 percent of capacity, and the stock market, which had stood at 452 on 3 September 1929, bottomed out at 52 in July 1932. The greater tragedy, of course, involved the unimaginable toll of human suffering—thirteen million unemployed, two million homeless and riding the country in boxcars, people living in tar-papered shacks dubbed Hoovervilles, and families fighting outside the back doors of restaurants for scraps of food.




There is debate over whether Franklin D. Roosevelt’s New Deal solved the Depression, but at the very least various New Deal agencies and programs fed people, provided jobs, and perhaps most important of all gave Americans hope. But the Roosevelt administration, with a few exceptions, paid little attention to the misery of black Americans. It is not that blacks did not get any help; most of the legislation declared there would be no discrimination based on race, color, or creed—only it did not quite work out that way.


One example is the Civilian Conservation Corps (CCC), which provided young men between the ages of seventeen and twenty-eight with work, food, and shelter. The men planted trees, worked on flood control projects, wore uniforms, and got three meals a day. By August 1935, the CCC had over 500,000 enrollees, of whom 50,000 were black. Nearly all the African Americans lived in segregated camps, worked in subordinate positions, and were supervised by white officers.


Two of the most popular New Deal programs, the 1933 Home Owners Loan Corporation and the 1934 Federal Housing Administration (FHA) helped numerous families either to hold on to their houses or to move from rental status to home ownership. Both agencies not only supported segregated neighborhoods and racial covenants but encouraged them. From its inception, one scholar wrote, the “FHA set itself up as the protector of the all-white neighborhood. . . . Racism was bluntly written into the FHA official manual” and blocked Negroes, Asians, Mexicans, and indigenous peoples from buying into white neighborhoods.


The centerpiece of the New Deal, the National Industrial Recovery Act (NIRA), included a federally established minimum wage. Employers, in order to pay their white employees the new rate, could fire their black workers who had been paid far less. The National Recovery Administration (NRA), the agency set up to implement the NIRA, established numerous labor codes, but excluded over three million blacks who worked as domestics, farmworkers, or unskilled laborers, and permitted wage differentials between black and white workers. It is little wonder that in the ghettos the NRA meant “Negro Removal Act” or “No Rights at All.”


Some New Deal agencies proved more sympathetic than others. Harold Ickes, a longtime champion of civil rights, headed the Public Works Administration (PWA) and hired Robert Weaver (later to be secretary of housing and urban development in the Johnson administration) as his adviser on race relations. Weaver persuaded Ickes to require that all PWA construction contractors hire the same percentage of black workers as recorded in the 1930 census for each city. In a similar vein, David E. Lilienthal set hiring and training quotas for the Tennessee Valley Authority (TVA). Although the TVA worked primarily in southern states, and the PWA had many southern projects, Ickes and Lilienthal managed not to offend southern congressmen. There were, after all, very few African American engineers at the time, nor were there many skilled tradesmen. While blacks benefited from the hiring plans, most wound up working as unskilled laborers.


The term “affirmative action” appeared for the first time in federal law in the 1935 National Labor Relations Act, commonly known as the Wagner Act. The law gave federal blessing to workers to organize and bargain collectively and created the National Labor Relations Board (NLRB) to investigate and resolve alleged unfair labor practices, with a mandate to “take such affirmative action . . . as will effectuate the policies of this Act.” Here again, the phrase does not mean what it did later, namely, a program seeking to employ members of minority groups; the beneficiaries would be workers wanting to unionize. The National Association for the Advancement of Colored People (NAACP) and other civil rights groups had lobbied for an antidiscrimination amendment, but that idea had no chance in a southern-dominated Congress.


The Wagner Act recognized unions as the workers’ sole bargaining agents, and as a result African Americans were effectively kept out of skilled work by the all-white trade unions of the American Federation of Labor (AFL). The craft unions in the AFL building trades earned their reputation as the most hostile to blacks by barring them completely from skilled construction work. Although the industrial-based unions in the new Congress of Industrial Organizations (CIO) appeared more welcoming to minorities, national leaders soon discovered that they had to tread carefully so as not to lose white members unwilling to give up the advantages they had in jobs, education, housing, and legal rights. When the AFL and CIO merged in 1955, the commitment to fighting for the interests of black workers disappeared, and the former CIO unions soon became “part of the white labor establishment in privileging whiteness.”


One could find an occasional bright spot, such as in 1935, when Harry Hopkins asked his all-male staff at the Works Progress Administration (WPA) if they should pay women the same wages as men. All of them said no, with one exception. Aubrey Williams, head of the National Youth Administration, alone said they should be paid equally. Hopkins wanted to know, “What makes you think you could get away with it?” Williams responded that he did not care if he could “get away with it,” but he believed it the right thing to do. To this Hopkins said, “Do you know who disagrees with you? The Secretary of Labor—a woman!” The first female cabinet member in history, Secretary of Labor Frances Perkins, favored tradition. But Williams insisted, and Hopkins agreed. Women who worked for the WPA got the same wages as men, but few women worked in skilled or professional jobs. Moreover, women seeking certification for WPA employment had to show that their families included no able-bodied males.


A few—very few—New Deal measures contained provisions barring discrimination. The Hatch Act of 1939, which restricted federal workers’ political activities, declared it unlawful to deprive “any person of any employment . . . made possible by an Act of Congress . . . on account of race, creed, or color.” A 1940 measure extending the merit system to several newly created federal agencies had a similar clause, and that same year Roosevelt issued Executive Order 8587 prohibiting racial discrimination in the federal service. Despite the fine wording, the administration did little to enforce either the legislative provisions or the executive order, and as one scholar noted, “the policy of nondiscrimination was more a sentiment than a reality.”


Recent scholarship has found the origins of the civil rights movement in the New Deal years, and especially in the Roosevelt administration’s willingness to use the powers of the federal government to effect social and economic as well as political change. According to Dean Risa Goluboff of the University of Virginia School of Law, because of southern power in Congress the Civil Rights Division (CRD) of the Justice Department could not fight “separate but equal” or any other state-sponsored form of discrimination. It could and did attack working conditions on southern farms that in many places approached the status of peonage, a form of near slavery that the Supreme Court had earlier declared unconstitutional. By using the Thirteenth Amendment’s Enforcement Clause, the CRD successfully helped black farmers break discriminatory labor contracts. Moreover, the willingness of the Congress of Industrial Organizations to accept black members, and to help African Americans organize, forms another part of what Goluboff and others call the “long civil rights movement.” The political and ideological changes wrought by the New Deal in the 1930s and 1940s, slight as they might have been, led directly to the judicial and legislative victories of the 1950s and 1960s.


The National Association for the Advancement of Colored People, founded in 1909, for the most part had little to do with the labor-centered efforts of the CRD and fought its economic battles in the courts trying to secure equal pay for black teachers. This made a great deal of sense, because many NAACP members belonged to the middle-of-the-road black middle class or professional groups. Yet well before the Montgomery bus boycott of 1955–1956, men and women such as Ella Baker and Robert Williams, who came from far more activist backgrounds, worked in the South to defend victims of discrimination, organized interracial trade unions, pushed for social and sexual equality between blacks and whites and men and women, and insisted upon the rights of blacks not just to vote but to run for office. Other activists fought economic and social discrimination in the North.


Certainly the economic position of African Americans at this time cannot be described as anything other than depressed, with the vast majority trapped in poverty and no roads open out of that trap. When Gunnar Myrdal published An American Dilemma in 1944, most blacks lived in the South and on the land as laborers or sharecroppers; only one southern black farmer in eight owned his own land. Nationally, only one in twenty black men engaged in nonmanual, white-collar work of some sort; most labored in low-paid, insecure, manual jobs. Six in ten African American women were household servants who often worked twelve-hour days for pitifully low wages. In 1951, 47 percent of blacks and other minorities had an annual income of under $3,000, compared with 17 percent of whites. The median annual income for minorities stood at $3,171, that of whites at $6,107.


There is no claim for affirmative action or anything that even faintly resembled it during these years; that would come much, much later. Because we too often see civil rights primarily as a legal and legislative battle, with an emphasis on the eradication of state-sponsored segregation, we need to remember that from the beginning economic opportunity and the elimination of discriminatory labor practices played an important role in the black struggle.
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INTERESTINGLY, THE Supreme Court heard its first affirmative action case in 1938, although neither the justices nor anyone else recognized it as such. Despite the near-total dominance of Jim Crow in the southern states, northern blacks saw the beginnings of an organized resistance to racial discrimination. By the end of World War I, some journalists were writing about a “New Negro” who “was not content to move along the lines of least resistance.” The older generation of black leaders like Booker T. Washington passed from the scene, replaced by new leaders not averse to confrontational tactics. A number of cities saw campaigns in the black community of “Don’t Buy Where You Can’t Work” and the beginnings of demands that white-owned establishments hire blacks in proportion to their numbers in the community, a key element of later affirmative action.


The Sanitary Grocery store chain (which became Safeway) operated over two hundred stores, a warehouse, and a bakery in the District of Columbia and employed both whites and African Americans. The chain opened a new store on Northwest Eleventh Street, a white neighborhood, and advertised for persons “familiar with the trade in the vicinity.” All the people with such qualifications turned out to be Caucasian, and the New Negro Alliance (NNA) demanded that the chain hire blacks in managerial and sales positions not only in the new store but in other outlets as well. When management refused, on the grounds that to do so would require firing white employees, the NNA picketed the store with signs saying “Do Your Part! Buy Where You Can Work! No Negroes Employed Here!” Sanitary sought an injunction against the NNA and secured one in the lower court. The NNA then appealed to the U.S. Supreme Court, which heard the case in early March 1938 and handed down its decision three weeks later.


Justice Owen J. Roberts, speaking for a 6–2 majority, vacated the injunction on the grounds that legitimate picketing was protected from judicial interference by the Norris-LaGuardia Act. He then went on to say,




The desire for fair and equitable conditions of employment on the part of persons of any race, color, or persuasion, and the removal of discriminations against them by reason of their race or religious beliefs is quite as important to those concerned as fairness and equity in terms and conditions of employment can be to trade or craft unions or any form of labor organization or association. Race discrimination by an employer may reasonably be deemed more unfair and less excusable than discrimination against workers on the ground of union affiliation.





The Court did not go into the merits of the NNA arguments on proportional hiring; it did not have to, because it could resolve the matter on simpler labor law grounds.


WITH THE APPROACH OF American involvement in World War II, defense industries began adding workers, most of whom were white. Racial prejudice in both the defense companies and the labor unions kept blacks on the lowest rung of unskilled and janitorial employees. The president of North American Aviation declared that company policy barred hiring Negroes as mechanics or aircraft workers. When African Americans tried to join the union so they could work at the Boeing plant in Seattle, the head of the union declared that his men had “been called upon to make many sacrifices for defense and had made them gladly, but this is asking too much.” Other industries had similar policies. The president of Standard Steel in Kansas City announced, “We have not had a Negro worker in twenty-five years, and we do not plan to start now,” a view held by many employers.
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A. Philip Randolph, the influential head of the Brotherhood of Sleeping Car Porters, who threatened a march on Washington in 1941 unless President Roosevelt acted to give more defense jobs to black people.




Black leaders wanted Roosevelt to take more positive action, and A. Philip Randolph, the head of the Brotherhood of Sleeping Car Porters, threatened a march on Washington in early July 1941. He succeeded in mobilizing African American leaders and organizations across the country and declared that as many as 100,000 people would attend. Not only would the march demonstrate the extent of black anger with continued discrimination in the defense industry; it would be a demand that Roosevelt do something about it. Randolph and his colleagues well understood that given the southern dominance of Congress, no chance existed for any meaningful legislation. They wanted the president to act through an executive order.


Roosevelt opposed the march from the beginning. Any strong statement on his part risked alienating southern congressional leaders whose support he needed. The existence of 100,000 blacks in Washington could easily lead to rioting and bloodshed, and the president remembered how Herbert Hoover had felt compelled to call out the army to disperse the bonus marchers in 1932, and they only numbered 43,000. Moreover, rioting and violence could easily spread across the country. The most urgent item on the president’s agenda involved getting the country ready should it be drawn into the war, as he believed it would be. Congress had barely approved a draft act the year before and had only recently passed the Lend-Lease Act to help Great Britain. While Roosevelt understood the gravity of Randolph’s demands, he had other problems that seemed to him far more serious. Worst of all, 100,000 people protesting racial prejudice would undermine the administration’s arguments about the dangers of fascism and racism in Germany.


The president first sent a letter to the co-chairs of the Office of Production Management, which oversaw all federal government defense contracts, reiterating the administration’s opposition to discrimination. Because such a letter had no force, the march leaders told Roosevelt it would not do. He then sent Mayor Fiorello La Guardia of New York and Mrs. Roosevelt, both known as friends of civil rights, to try to dissuade Randolph from going ahead, but to no avail. The president had no choice but to meet with Randolph and Walter White of the NAACP, less than two weeks before the planned protest. One week later, Roosevelt issued Executive Order 8802:






Now, Therefore, by virtue of the authority vested in me by the Constitution and the statutes, and as a prerequisite to the successful conduct of our national defense production effort, I do hereby reaffirm the policy of the United States that there shall be no discrimination in the employment of workers in defense industries or government because of race, creed, color, or national origin, and I do hereby declare that it is the duty of employers and of labor organizations, in furtherance of said policy and of this Order, to provide for the full and equitable participation of all workers in defense industries, without discrimination because of race, creed, color, or national origin.





To implement this policy, Roosevelt created the President’s Committee on Fair Employment Practice (FEPC) to investigate complaints of discrimination not only by defense contractors but by federal agencies as well. For the first time since Reconstruction, the country had a federal agency devoted exclusively to minority problems.


The FEPC, however, only had power to investigate, and even if it found discriminatory practices, it could only publicize them. It could not force employers to change their hiring procedures. Nonetheless, by exposing racial discrimination by some of the biggest defense contractors in the country, the FEPC, through publicity, had some success in helping black workers. Although the FEPC managed to keep on operating through most of the war, in 1945 southern opposition in Congress led to its demise. The government no longer had any administrative mechanism to investigate discrimination in government contracts, while the Civil Service Commission took over the responsibility for ensuring equal opportunity in federal agencies. Little progress had been made.


Because much of the nation’s defense manufacturing took place in the North, a massive migration of blacks from the South went north to cities like Detroit seeking work. The exodus had actually started before World War I, and altogether some 6 million blacks moved northward between 1910 and 1960, one of the greatest internal migrations in the country’s history. Of this number, some 1.4 million moved north and west during the 1940s. The migrants sought to escape the legally enforced apartheid south of the Mason-Dixon Line, but they quickly encountered equally strong racial discrimination, especially in employment. Whites and their unions controlled the defense plants’ workforce and were willing to allow blacks only in the low-paying unskilled and janitorial jobs. Black men were almost totally excluded from the great bulk of war industries. “Discrimination is the rule practically everywhere.”


When blacks challenged white-only practices, they met with bitter opposition. In 1944, for example, Philadelphia narrowly avoided a race riot when white transit workers struck to protest the desegregation of job classifications and the promotion of some blacks in the Philadelphia Transportation Company. In complaints that would become familiar a quarter century later, whites charged that Negroes were unfairly taking their jobs. In Philadelphia as elsewhere, transit companies—in fact most companies—classified certain jobs by race. Bus drivers, motormen, and conductors were white men’s jobs; blacks worked as porters and car cleaners. No black man, no matter his intelligence or ability, could work in a white man’s job. To avert the crisis in Philadelphia, Roosevelt ordered the seizure of the company and called out the National Guard to maintain order.


UNLIKE IN WORLD WAR I, American participation in World War II lasted much longer—nearly four years—and involved more than fifteen million men. The pool of unemployed men shrank almost overnight as those with skills found jobs in defense industries and others joined the armed forces. Once again, the economy demanded that women go to work. In some communities, Roosevelt declared in 1942, “employers dislike to employ women. In others they are reluctant to hire Negroes. . . . We can no longer afford to indulge such prejudices or practices.” The government started the “Rosie the Riveter” campaign, urging women to get out of the house and into defense plants. According to some studies, approximately six million women entered the workforce, about two million of them in defense-related industries. By the end of the war, almost nineteen million women were working, the highest number in American history.


In World War II, the American public supported women workers. A few months after Pearl Harbor, a poll reported that 68 percent of the public and 73 percent of women favored drafting single women between the ages of twenty-one and thirty-five for training in war jobs. As one writer noted, the key word was “single,” for even during the war most Americans expected mothers to stay at home with their children. While the federal government and some plants set up day-care centers, many of the women workers had just graduated from high school and were unmarried.
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A 1943 picture of Jessie May Turner, a “Rosie the Riveter,” who was among thousands of women who took over jobs in defense industries when men went off to war.


The Gallup poll also asked whether women replacing men in factories should be paid the same wages as men. Seven out of ten men said yes, while 85 percent of women as well as the Roosevelt administration endorsed equal pay. The War Labor Board issued an order directing that equal wages be paid to women who performed “comparable quality and quantity of work” as men. Just as with government regulations regarding African Americans, the rule seems to have been honored more in the breach than in practice. At the end of the war, women left defense industries in droves, making way for the veterans returning from overseas. While the example of Rosie the Riveter seems not to have affected women’s ideas in the years immediately following the war and had no impact on postwar government policy, it would be a powerful example when the women’s movement of the 1960s began.


IN THE NORTH, New York became the first state to ban racial discrimination in employment with the 1945 Ives-Quinn Act. Predictably, racists there condemned the statute. Nonetheless, within a short time, more than twenty states passed laws barring discrimination in government employment, with half of the statutes specifically mentioning race and religion, although none required proportionality in hiring. Before long it became common for state governments to have antidiscrimination clauses in contracts with private businesses. The enforcement of these clauses, however, varied widely, but the agencies did collect data that proved useful later. By the mid-1950s, these state agencies as well as civil rights advocates had decided that the principal problem in minority employment was no longer in hiring but in promotion and that a major stumbling block to promoting African Americans was union rules regarding seniority. The seniority system would time and again pit minority aspirations against entrenched union rules, rules that the unions had fought hard for in the 1930s and 1940s.


Only a few years later, the Supreme Court heard what appeared to be a labor case but again involved what would soon be called affirmative action. In 1947, a group of black and white protesters in a predominantly black neighborhood picketed a Lucky grocery store in Richmond, California. They carried signs that read, “Lucky Won’t Hire Negro Clerks in Proportion to Negro Trade—Don’t Patronize.” The protesters wanted Lucky’s managers to hire blacks until their proportion of the workforce equaled the proportion of black patronage—about 50 percent.


Lucky secured an injunction against the picketers from a state court, but the protesters kept on marching and declared the First Amendment protected their activity. The California Supreme Court held the picketing illegal, because its goal of proportionate employment would violate the state’s common law. “If Lucky had yielded to the demands of the petitioners, its resultant hiring policy would have constituted, as to a proportion of its employees, the equivalent of both a closed shop and a closed union in favor of the Negro race.” If the picketers succeeded in their demand, then “other races, white, yellow, brown and red, would have equal rights to demand discriminatory hiring on a racial basis.”


This idea seemed to alarm the justices of the U.S. Supreme Court as well. Felix Frankfurter spoke for a unanimous bench in upholding the California decision. “To deny California the right to ban picketing,” he wrote,




would mean that there could be no prohibition on the pressure of picketing to secure proportional employment on ancestral grounds of Hungarians in Cleveland, of Germans in Milwaukee, of Portuguese in New Bedford, of Mexicans in San Antonio, of the numerous minority groups in New York, and so on through the whole gamut of racial and religious concentrations in various cities. . . . The differences in cultural traditions instead of adding flavor and variety to our common citizenry might well be hardened into hostilities by leave of law.





The arguments made in the Hughes case, both in the state tribunals and in the high court, anticipate nearly all the arguments that would be made in later affirmative action cases. Beyond that, the idea of quotas by itself divided opponents of racism and for some seemed worse than racial discrimination itself. Although a local branch of the NAACP helped sponsor the picketing against the Lucky stores, some members of the national organization expressed their discomfort. The protest “appeared to condone a quota system” that could easily backfire on blacks in areas without large numbers of Negroes. Moreover, they claimed, quotas were at variance with the principles of equality and merit for which the NAACP stood.


This internal debate within the NAACP, in fact within the African American community, went far beyond the Sanitary stores in the nation’s capital or the Lucky stores in California. Throughout the 1930s, black groups sponsored boycotts and picketing in a number of cities demanding either that Negroes be hired in all-white stores if there was significant black trade or that more Negroes be hired proportional either to the population or to the business they did with targeted stores.


Within the black community, however, leaders disagreed on what should be done. W. E. B. Du Bois and others argued that the development of strong black institutions, fostering the preservation of African American cultural identity, provided the best way to achieve a non-racist society. The notion of “double consciousness” captured the Du Bois strategy: black Americans should identify as both African and American, and the dismantling of racism should not require the cultural assimilation of black values into white social norms.


Others, like Walter White and Roy Wilkins of the NAACP, also wanted to destroy racial segregation, but they wanted “inclusion” rather than pluralism for black people. The long-term existence of separate all-black institutions stood against their goal of a color-blind society. Bayard Rustin, who would later be an adviser to Martin Luther King Jr., said he looked forward to the day when Harlem would cease to exist as a segregated, identifiable black neighborhood. Blacks should be assimilated into the larger culture.


THE DEBATE HAD PICKED UP steam during the war, when it became clear that despite the need for manpower, the armed forces had no desire to allow African American inductees to serve except in segregated units or, in the case of the navy, as mess attendants. The famed African American historian John Hope Franklin wanted to join up and saw an ad that the navy needed personnel to handle paperwork, men who could type, operate simple business machines, and perform other office chores. He rushed down to the recruitment office and said he could do all those things. “The recruiter looked at me with what appeared to be a combination of incredulity and distress,” Franklin recalled. “He simply said I was lacking in one qualification and that was color.”


Robert Byrd, later to be a powerful senator from West Virginia, loathed the very idea of any colored person serving in the armed forces. “Never in the world,” he wrote to the rabid racist senator from Mississippi Theodore Bilbo,




will I be convinced that race mixing in any field is good. . . . I am loyal to my country and know but reverence to her flag, BUT I shall never submit to fight beneath that banner with a negro by my side. Rather I should die a thousand times, and see this old glory trampled in the dirt never to rise again, than to see this beloved land of ours become degraded by race mongrels, a throwback to the blackest specimen from the wilds.





The black experience in World War I, with the overt racism in the army and the navy, left black leaders wary of supporting another war where they would again be marginalized. W. E. B. Du Bois wrote in July 1940 that while he was sorry for all the brutality and bloodshed in Europe and Asia, “the hysterical cries of the preachers of democracy for Europe leave us cold. We want democracy in Alabama, Arkansas, in Mississippi and Michigan, in the District of Columbia.” Now was not the time to be silent. “A lily-white navy cannot fight for a free world. A jim crow army cannot fight for a free world. Jim crow strategy, no matter on how grand a scale, cannot build a free world.”


Nor was Du Bois alone. In November 1941, the black press carried stories about the treatment of Negroes in the army—race riots at Fort Oswego, fighting at Camp Davis, Jim Crow conditions elsewhere. When the Office of War Information put out a pamphlet, Negroes and the War, it soft-pedaled the discrimination rampant in the military and recounted the insults hurled at Jesse Owens at the 1936 Olympics in Berlin and included a reminder that Joe Louis, “our champion,” had knocked out the German champion. Despite great efforts to get the Roosevelt administration or the leaders of the military to abandon segregation, nothing happened.


The military made no bones about its policies, but one point is worth noting. The strength of the Negro personnel in the army would be maintained “on a general basis of the proportion of the Negro population in the country.” Black officers would be assigned to “Negro units officered by colored personnel,” but because there were so few black officers, whites led most of these units. There would be no effort to change the policy of segregation where it existed. What no one, either in the upper echelons of government and the military or among black leaders, foresaw was the impact of military service upon young black men.


Black recruits often found themselves, for the first time in their lives, provided with adequate food and decent shelter. There were no differentials in pay between black and white soldiers. Because so many southern blacks and whites were illiterate, both the army and the navy set up “Special Training Units” to teach basic skills such as the ability to write a letter, read signs, use a clock, and do basic arithmetic. Of the black soldiers and sailors in these special units, fully 90 percent were assigned to regular units at the end of their schooling. Seven in ten went on to receive advanced training, and half of this group applied after the war for assistance under the GI Bill. Although they faced a great deal of prejudice, many of them managed to go to college under the bill, thus creating a large number of not only literate but educated African Americans. We need not go into greater detail here except to say that when black veterans returned home after service, they refused to accept the old segregated order anymore. While military service did not create the civil rights movement of the 1940s and 1950s, it played an important role in its development.


FOLLOWING THE ARMISTICE that ended World War I in November 1918, the Wilson administration rushed pell-mell to demobilize the men it had drafted to serve in the armed forces as well as the thousands of men—and some women—who worked either in government agencies or in war-related industries. A much different story occurred after World War II ended with Japan’s surrender in early September 1945. Despite a great clamor to bring the boys home, the Truman administration worked to make sure demobilization went smoothly. There was no army of occupation in 1918; in 1945, Allied troops stayed on in Germany, Italy, and Japan. War industries had actually started tooling back in 1944; the production of fighter planes, for example, was curtailed because the air force could not train pilots fast enough to keep up with production.


Perhaps the biggest difference is how the government and the country treated the veterans. On 22 June 1944, Franklin Roosevelt signed into law the last great New Deal measure, the Servicemen’s Readjustment Act, commonly known as the GI Bill. As one scholar has noted, the GI Bill “was arguably the most massive affirmative action program in U.S. history.” It provided training for needed labor force skills, financial help during job searches, small loans for starting up businesses, educational benefits including tuition and living expenses, one year of unemployment compensation, and, perhaps most important of all, low-interest home loans, the last of which triggered the massive postwar building boom. The original program (which later included veterans of the Korean War) ultimately extended benefits to sixteen million ex-servicemen. It is undoubtedly an affirmative action program, because it aimed at and disproportionately helped an identifiable group—white male veterans.
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Levittown, Pennsylvania, one of many communities built primarily for veterans with financing from the GI Bill, but all of them excluded blacks.




Aside from a desire to help the men who had fought for the country, practical reasons supported the measure. Many businessmen and government officials feared that the war had only temporarily stopped the Depression. The eleven million servicemen returning home constituted one-fourth of the American labor force. With war industries cutting back and letting people go, something had to be done to keep soldiers from turning overnight into an army of the homeless and the unemployed.


In addition, veterans benefited from another form of affirmative action through outright employment preferences in local, state, and federal agencies. Veteran preferences were not only never hidden but also well advertised. Veterans would take the civil service examination, which, of course, had been designed to ensure merit hiring. The federal and state governments would then add ten points to the scores of disabled veterans or their wives, and five points to the scores of nondisabled vets. Moreover, if after the bonus points had been added a tie existed between a veteran and a nonveteran, the veteran would be hired.


The GI Bill did not specifically advocate discrimination but, as might be expected, was interpreted differently for blacks than for whites. The historian Ira Katznelson argued that “the law was deliberately designed to accommodate Jim Crow.” Because local white officials directed the programs, many black veterans did not benefit. Of the first sixty-seven thousand mortgages insured by the GI Bill, for example, fewer than a hundred had been taken out by nonwhites. In addition, many banks and mortgage companies simply refused loans to black applicants.


By 1946, only one-fifth of the 100,000 blacks who had applied for educational benefits had registered for college. Because the major southern universities remained segregated, black servicemen looking to go to college had few choices other than the historically black colleges and universities. Unfortunately, these schools came under increased pressure as rising enrollments and strained resources forced them to turn away an estimated 20,000 veterans. The historically black colleges were already the poorest and served, to most whites, only to keep blacks out of white schools. Their resources became stretched even thinner when veterans’ demands necessitated a shift in the curriculum away from the “preach and teach” course of study that had been the traditional fare for black students.


Nonetheless, although black veterans encountered many obstacles that white veterans did not, the bill greatly expanded the population of African Americans attending college and graduate school. In 1940, enrollment at historically black colleges—the schools most black college students attended—had been slightly over 1 percent of total U.S. college enrollment. By 1950, it had increased to 3.6 percent. Aware of the pressure on black colleges, Congress in the Lanham Act of 1946 provided federal funding for the improvement and expansion of black colleges. Many of these gains took place in the North, but with 79 percent of the African American population living in southern states, the educational gains were not evenly distributed.


About twenty thousand black veterans attended college by 1947, albeit in predominantly black colleges. For those who managed to get an education, they, like the white veterans, became doctors, lawyers, teachers, and engineers and entered the black middle class. Moreover, given the paucity of opportunities that blacks had before the war, the GI Bill, for all its flaws in implementation, made a very big difference for African Americans who did take advantage of it. A study by the Veterans Administration in 1950 found that the participation rates of 14,571,000 white and 1,308,000 nonwhite veterans were almost identical, 73 and 75 percent, respectively. Another study found the participation rate was especially high among black veterans who had taken part in the army’s Special Training Units. “Imagine the excitement of men who could afford higher education under language that called it their right,” the president of Spelman College, Johnnetta Cole, recalled in 1994.


THE HISTORY OF THE civil rights movement is a complicated one, involving all the various aspects of our society, and is the subject of many books. The story of affirmative action for African Americans is one part of the larger struggle for equality, but from the beginning black leaders understood the importance of educational and economic opportunity. Just after World War II, Thurgood Marshall identified employment discrimination as one of the two most significant problems facing his people; the other was the right to vote. “When those problems are solved,” he predicted, “other questions will settle themselves.”
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Thurgood Marshall (right) and Spottswood W. Robinson III in 1953 before arguing Brown v. Board of Education, the landmark case decided the following year that struck down racial segregation in schools as unconstitutional.


Marshall hardly stood alone in this view. Because of the majestic cadences of Earl Warren in Brown v. Board of Education—“In the field of public education the doctrine of ‘separate but equal’ has no place”—and of Martin Luther King Jr. in 1963 on the steps of the Lincoln Memorial—“I have a dream”—we often lose focus on a major goal of the civil rights movement, namely, economic opportunity. The August 1963 March on Washington had been billed from the beginning as a march “for Jobs and Freedom.” At the time of his death in Memphis in 1968, King was spending most of his time trying to fight the poverty endemic in the black community.


Much of the NAACP litigation in the 1930s and 1940s centered on making southern states live up to the “equal” part of the “separate but equal” formula. Between Brown and the passage of the 1964 Civil Rights Act and the 1965 Voting Rights Act, the public heard little of the economic aspect of civil rights. It seemed that the courts as well as the efforts of civil rights activists focused on striking down racial segregation and making African Americans equal, at least in the eyes of the law. Before economic problems could even be addressed, the apartheid system that kept millions of African Americans in subservience had to be torn down.


Harry Truman, unexpectedly thrust into the White House in April 1945, faced a multitude of crises after taking office. Black Americans had few expectations of the former senator from Missouri and were not surprised when he did not fight for a permanent FEPC. He then astonished everyone when in December 1946 he appointed a distinguished panel to serve as the President’s Commission on Civil Rights to recommend “more adequate means and procedures for the protection of civil rights.” After noting the many restrictions on people of color, the panel urged that every person, regardless of race, color, or creed, have access to equal opportunity in securing education, decent housing, and jobs. The report also recommended antilynching and anti-poll-tax laws, a permanent FEPC, and strengthening the Civil Rights Division of the Justice Department. The report defined the nation’s civil rights agenda for the next generation.


Few blacks expected much from the new president, a product of a southern Democratic machine. But Truman, in a courageous act, sent a special message to Congress on 2 February 1948 calling for prompt implementation of the commission’s recommendations, only to be met by southern threats to kill any such proposal. Aware that he could not win the legislative fight, Truman used his executive authority. He bolstered the Justice Department’s Civil Rights Division and directed it to assist private litigants in civil rights cases. He appointed William Hastie, the first black judge on a federal appeals court, and named several African Americans to high positions in the administration. Most important, by executive orders later that year, the president ordered full racial integration in the armed forces.


In July 1948, Truman issued Executive Order 9980, establishing the Fair Employment Board within the Civil Service Commission, charged with receiving and investigating complaints of discrimination in federal employment, but only on appeal from departments and agencies following their own efforts at adjudication. Within a short time, the board members realized that the number of complaints they received did not truly reflect the level of discrimination in federal employment. They learned that many minorities feared retaliation if they spoke out, and so the board began running workshops in an effort to set up better communications with minority groups and encourage them to apply for federal jobs.




While the Fair Employment Board did what it could to reduce discrimination in the federal bureaucracy, the question remained of what to do about private employers. What little progress had been made during the war grew out of the influence the government had on private companies with federal contracts. Admittedly, the gains proved too little and did not last long after the hostilities stopped, and southerners in Congress had succeeded in killing off the FEPC. Truman recognized he would not be able to get any fair employment legislation through Congress, so he created, through another executive order, the Committee on Government Contract Compliance in December 1951. Made up of representatives from agencies with large government contracts, it did very little. One commentator said it functioned largely as a “study group.”


Against this backdrop, the NAACP’s Legal Defense Fund (LDF) intensified its efforts. It won cases attacking segregation on interstate railroads, on buses, and in amusement parks, the all-white primary, and restrictive covenants. The most important case in many ways involved the effort by the University of Texas to keep Heman Marion Sweatt out of its law school. After Sweatt applied in 1946, the federal district court gave Texas six months to establish a separate law school. The state created the School of Law for the Texas State University for Negroes, a makeshift classroom in an Austin basement, with plans to enlarge it. While the physical plant and library had grown by the time Marshall and the LDF carried the case to the Supreme Court, there was one thing that the members of the Court knew—what makes a good law school. Chief Justice Fred Vinson listed some of them—reputation of the faculty, experience of the administration, position and influence of the alumni, standing in the community, tradition, and prestige. A unanimous Court rejected the Texas claim that it had provided anything near an equal facility and for the first time ever ordered a black student admitted to a previously all-white school on the grounds that the state had failed to provide equal separate facilities. Thurgood Marshall called the Texas opinion “replete with road markings telling us where to go next.” Next would be the five school cases from Delaware, Virginia, South Carolina, Kansas, and the District of Columbia, which the Court combined in Brown v. Board of Education of Topeka, Kansas in 1954.


In that case, Chief Justice Earl Warren spoke for a unanimous Court, declaring “that in the field of public education the doctrine of ‘separate-but-equal’ has no place. Separate educational facilities are inherently unequal.” J. Harvie Wilkinson, a federal judge on the Court of Appeals for the Fourth Circuit, called the decision “humane, among the most humane moments in all our history. It was, with the pardonable exception of a footnote, a great political achievement, both in its uniting of the Court and in the steady way it addressed the nation.”


The promise of Brown I, however, was greatly eviscerated in Brown II, which ordered that desegregation should proceed “with all deliberate speed” and triggered several years of racial unrest and occasional violence in the South. Hundreds of school districts dragged their feet, and the LDF did not have the resources to take each one into federal court. Even when local attorneys volunteered their services or the LDF sent in one of its own attorneys, it cost plaintiffs approximately $15,000 ($125,000 in current dollars) to take a desegregation suit through federal courts. As a result, as late as 1961, few school districts, especially in the Deep South, had faced a school desegregation suit. The intolerance, the violence, the overt racial hatred, led the southern-born scholar C. Vann Woodward to lament that “the lights of reason and tolerance began to go out under the insistent demand for conformity [and] a malaise of fear spread over the region.”


Although the Eisenhower Justice Department, headed by Herbert Brownell, had filed an amicus brief urging the Court to strike down segregation, President Dwight Eisenhower said little publicly but fumed privately that Brown “had set back progress in the South at least fifteen years. . . . Feelings are deep on this, especially where children are involved. . . . We can’t demand perfection in these moral things.” When officials at the University of Alabama defied a court order to admit Autherine Lucy, the president said, “I certainly hope that we could avoid any interference.” The university remained segregated for seven more years.


Events finally forced Eisenhower to act. In the fall of 1957, Governor Orval Faubus, previously considered a moderate, called out the Arkansas National Guard to prevent black children from attending Central High School in Little Rock. When he withdrew the troops on court order and black students again tried to attend, a mob attacked the school and drove them off. The defiance of a federal court order meant Eisenhower could no longer sit by and watch passively. He sent in a thousand paratroopers and federalized ten thousand Arkansas National Guardsmen to protect the black students and maintain order. The chief executive who had desperately wanted to avoid the entire civil rights issue, and who for three years following Brown had failed to provide leadership, outraged the South by becoming the first president since Reconstruction to use federal troops to enforce black rights.


IT WOULD BE UNFAIR to say that Eisenhower did nothing, because in fact he tried to continue the government’s nondiscrimination policy. After Eisenhower’s election in 1952, several members of Truman’s Government Contract Compliance Committee resigned, and the status of the committee remained in limbo until the following August, when the president issued Executive Order 10479 replacing Truman’s committee with the new Government Contract Committee. To elevate the importance of the new committee, Eisenhower named his vice president, Richard M. Nixon, to serve as chair. The executive order also strengthened the nondiscrimination clause that had become standard in all government contracts by requiring contractors to post notices at work sites acknowledging their agreement to provide employment without discrimination based on race, color, national origin, or religion. Nondiscrimination also applied with respect to promotions and transfers. Overt failure to comply could lead to cancellation of the government contract, but this committee, like its predecessors, only had power to investigate and publicize its findings, not to enforce nondiscrimination. In general, employers paid no more heed to the antidiscrimination clause during the Eisenhower years than they had under Truman.


Toward the end of the Eisenhower administration, Vice President Richard Nixon reported that overt discrimination was not as prevalent as believed but that employers were not very interested in establishing a policy of positive nondiscrimination that would allow qualified minority and women applicants to be hired and promoted on the basis of equality. Eisenhower did not act on Nixon’s report, but his successor did.











CHAPTER 2


KENNEDY AND JOHNSON




In response to James Farmer’s call for “compensatory preferential hiring,” Vice President Lyndon Johnson, chairman of President Kennedy’s Committee on Equal Employment Opportunity, said, “Yes, it is a good idea, but don’t call it compensatory. Call it ‘affirmative action.’ It’s moving the nation forward! It is going out of our way to bring minorities in that have been excluded! That is positive affirmative action!”





On 8 November 1960, the American people elected John Fitzgerald Kennedy president of the United States, but by a very close margin, 120,000 votes out of 68 million ballots cast, and the black vote might have made the difference between victory and defeat. Kennedy’s Catholicism alienated many southern Protestants, costing him about 17 percent of the then-normal Democratic vote in the South. He won more convincingly in the northern states, where Republican Catholics crossed over to vote for him and African Americans rallied to him after he and his brother interceded over the jailing of Martin Luther King Jr.


A Georgia court had locked up King on 24 October. Sargent Shriver, Kennedy’s brother-in-law, learned of this and also that Coretta Scott King was pregnant and in a state of near hysteria. When Shriver told Kennedy about the Kings, the candidate immediately called Mrs. King. An incensed Robert Kennedy put in a call to the Georgia judge asking him to grant King bail. When the Reverend Martin Luther King Sr. learned of the Kennedys’ intercession, he told newspapermen that he had thought he could never vote for a Catholic but that the phone call to his daughter-in-law had changed his mind. The senior King’s endorsement received wide play in the African American press. More than 70 percent of African Americans voted for Kennedy, providing him the winning margin in several states.


As a candidate, Kennedy could not ignore the growing fervor of the civil rights movement, and after his election no domestic struggle occupied his presidency more. Kennedy had never been a strong advocate of civil rights during his fourteen years in Congress, nor had he really known many African Americans, certainly not on a social level. He later admitted that he had rarely given much thought to the issue, nor had it mattered very much in his races for the House and Senate; Massachusetts had a relatively small black community. His political sense told him that because southerners controlled the key committees in Congress, to get ahead he should do little that would antagonize them. By the mid-1950s, the NAACP and other civil rights organizations viewed Kennedy with great suspicion, and when he attended a civil rights gathering, the audience roundly booed him. Kennedy walked a narrow path so as not to alienate southern voters and asked Lyndon Johnson of Texas to be his running mate, a move that seemed to placate the South yet made black leaders even more wary. It was one thing to talk about and promise civil rights measures during a campaign—something that southern Democrats grudgingly accepted as a political necessity—and another to actually get meaningful legislation through Congress. Both Kennedy and the South understood that quite clearly.


Once in office, he needed to act against racial discrimination for a variety of reasons—moral, political, and international. In this latter area, he, like Eisenhower, understood the difficulty of wooing Third World countries; one could hardly point to Soviet human rights violations while police beat black protesters in Montgomery and other southern cities. At the same time, he understood that the vast majority of white Americans—even while sympathetic to civil rights—had other priorities on their minds. A Gallup poll showed civil rights next to last in a long list of problems the public thought Congress should address. Kennedy needed southern votes if he had any hope of putting through other reforms, such as Medicare and an increase in the minimum wage, measures that would also help black Americans.


Kennedy did not mention civil rights in his inaugural and soon after made clear that he would propose no civil rights legislation in his first year. At the most, he would consider a piecemeal approach to some of the more urgent problems through executive action, but rejected a proposal by Roy Wilkins of the NAACP for a sweeping executive order. He did appoint Harris Wofford a civil rights adviser on his White House staff, although he used him primarily as a buffer between the administration and black leaders. Martin Luther King Jr. had to wait until the fall of 1961 before he received an invitation to the White House to meet privately with the president.
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Martin Luther King Jr., the acknowledged leader of the civil rights movement, whom President Kennedy kept at arm’s length in the early months of his administration.


Nonetheless, Kennedy did begin to act. Noticing an all-white Coast Guard unit in his inaugural parade, he pressured the academy to recruit blacks, a step that greatly impressed Wilkins. More important, he gave Attorney General Robert Kennedy full authority to use the Justice Department to press for desegregation and to protect civil rights activists.


He also surprised black leaders with a host of smaller gestures. He appointed some forty African Americans to top posts, including Robert Weaver as administrator of the Housing and Home Finance Agency (later to become the cabinet-level Department of Housing and Urban Development) and Andrew Hatcher as deputy White House press secretary. He named five blacks to the federal bench, including Thurgood Marshall to the important Court of Appeals for the Second Circuit in New York. “Kennedy was so hot on the Department heads, cabinet officers, and agency heads,” recalled Wilkins, “that everyone was scrambling around trying to find himself a Negro in order to keep the President off his neck.” Simeon Booker, a national reporter for Ebony, was admitted to the presidential news pool, a first for any Negro paper or magazine. The joke in Washington was that every government department was sending out posses to recruit African Americans to avert the wrath of the White House. The searches, however, yielded a surprising success. The number of blacks in the middle grades of civil service increased 36.6 percent from June 1961 to June 1963, and in the top grades by 88.2 percent.


Civil rights leaders fully understood the realities of Washington politics, and that although they might hope to get legislation through the House, it would certainly die stillborn in the Senate. They wanted Kennedy to act, even if only through executive action. Martin Luther King Jr. publicly stressed measures that the president could take. Even the NAACP, normally oriented toward legislative and judicial action, joined in. On 6 March, Kennedy issued Executive Order 10925, establishing the President’s Committee on Equal Employment Opportunity, and named Vice President Lyndon Johnson as its chair.


Order 10925 differed from its predecessors in a number of ways. It replaced both committees created by Eisenhower, the Government Contract Committee and the Committee on Government Employment Policy, and merged their responsibilities. The order specifically stated that “a single governmental committee should be charged with responsibility for accomplishing [all equal employment opportunity] objectives.”


Kennedy also picked up on what Richard Nixon had said in his report on the Government Contract Committee, that employers would be unwilling to change their normal practices. So the new order went beyond just prohibiting discriminatory practices to requiring positive action to enlarge fair employment opportunities. “It is the policy of the executive branch of the government to encourage by positive measures equal opportunity for all qualified persons within the Government.” In many ways, this is the first instance of a governmental commitment to affirmative action as we know it today. Kennedy also responded to a growing perception about the ineffectiveness of just processing complaints, because many minority workers would be afraid to file a complaint lest they lose their job. To avoid that problem, Kennedy put the onus on the employer to do away with discrimination.


The order required government contractors to take positive steps to ensure equal opportunity: “The contractor will not discriminate against any employee or applicant for employment because of race, creed, color, or national origin. The contractor will take affirmative action to ensure that all applicants are employed, and that employees are treated during employment, without regard to their race, color, creed, or national origin.” The rule also applied to promotion, pay, and training. Employers had to post advertisements in conspicuous places indicating their adherence to the new policy. Moreover, much to the dismay of some labor leaders, 10925 recognized the role of unions in perpetuating discriminatory practices and required them to comply with the new policy.


Another part included what the historian Ruth Morgan has called the “carrot and stick provisions.” The order established sanctions and penalties for failure to conform, and these included termination of any contract “for failure to comply with the nondiscrimination provisions” as well as the exclusion of such an employer from securing any further government contracts. However, certificates of merit would be given to employers and unions following “the purposes and provisions of this order.”


Kennedy surprised civil rights leaders not only by the speed with which he had the executive order drafted—only six weeks after he took the oath of office—but by the fact that he invoked the full weight of his office to enhance the prestige of the new committee and the policy it would enforce. Kennedy signed 10925 at a highly publicized ceremony in the White House, attended by several civil rights leaders. The presidential decrees of previous chief executives had usually been brief and technical, often signed into the Federal Register with no fuss and without any accompanying statement. Kennedy, on the other hand, used the occasion to emphasize his administration’s initiatives on behalf of civil rights. The next day Kennedy issued a public statement calling the new committee a “vastly strengthened machinery” that he intended would “ensure Americans of all colors and beliefs will have equal access to employment within the government, and with those who do business with the government.”


Despite the administration’s effort to portray 10925 as a major step for civil rights, most observers recognized it as modest, having more symbolism than substance. Professor Hugh Graham described the order as containing a “vague and almost casual reference to ‘affirmative action.’” Moreover, if asked to define what “affirmative action” meant in the order, many people—including civil rights activists—would have said that it stood as a shorthand for procedural fairness; that is, all applicants for a job, black or white, had to be treated equally. Kennedy’s speechwriter said he added the word “affirmative” simply because he wanted “to give a sense of positiveness” to what employers should do.


The President’s Committee on Equal Employment Opportunity had some successes. A little over six weeks after its establishment, a group of southern textile suppliers agreed to end discrimination when the committee pointed out that their contracts included antidiscrimination clauses and that these would be enforced. After meeting with Secretary of the Army Elvis J. Stahr Jr. and Assistant Secretary of Labor Jerry B. Holleman, the firms agreed to the conditions.


However, for all the hoopla with which Kennedy signed the order, it had many similarities to the Truman and Eisenhower directives. Like them, the committee had no statutory status and no budget of its own. As an interagency creation, it relied on the budgets of the federal agencies associated with it, and absent statutory authority the committee had limited enforcement power. Although in some instances it could act to negate contracts, most of the time the staff would investigate and advise, as it did with the textile suppliers, and then leave it to the appropriate contracting agency—in this case the army—to enforce the contractual bans against discrimination.


How successfully did the committee battle discrimination? One view is that it proved disappointing. It issued a “Plans for Progress” whereby private corporations would sign an agreement with the committee promising to hire more blacks. Dozens of companies did so, but the head of the Plans for Progress, Robert Troutman, greatly exaggerated the success of the endeavor. The NAACP called Plans for Progress “one of the great phonies of the Kennedy administration’s civil rights program,” a view echoed by Business Week, and Troutman resigned under fire in 1962. Part of the problem involved numbers. Where Troutman might have claimed a 100 percent increase in black workers, that meant nothing if the actual numbers went from one to two. In Alabama, for example, despite the existence of numerous federal agencies and contractors, black employment by the federal government amounted to 0.001 percent of the workforce. All the same, a later accounting of the 103 companies who signed on to Plans for Progress showed an increase in the percentage of black employees from 5.1 to 5.7 percent within the first two years. That represented a gain of 40,938 jobs filled by minorities out of 341,734 vacancies—more than double the representation of black workers hired by these companies prior to Plans for Progress.


Nonetheless, in comparing the work of the Eisenhower and Kennedy administrations for a study by the Twentieth Century Fund, Michael Sovern found the Kennedy committee far more effective in investigating and resolving discrimination complaints. To give one example, the NAACP claimed that a federal agency had made a mockery of the president’s order by awarding Lockheed Aircraft a $1 billion jet plane contract despite its discriminatory employment practices. Lockheed planned to manufacture the aircraft at its plant in Marietta, Georgia, whose employment policy limited African Americans to unskilled or semiskilled jobs and totally excluded them from the company’s apprenticeship program. The plant had segregated cafeterias, drinking fountains, and restrooms and a segregated union. Within seven weeks of the committee receiving the complaint, the president of Lockheed signed an agreement promising extensive reforms in recruitment, employment, and training of qualified minorities. Mobil Oil in Beaumont, Texas, Avco Corporation in Richmond, Indiana, National Aniline in Chesterfield, Virginia, and other companies also agreed to end discriminatory practices in their plants. Overall, however, the results were uneven, and although a number of companies signed plans, implementation proved negligible in many instances.


The president’s actions represented a delicate balancing of priorities. Although by the numbers Democrats enjoyed healthy majorities in both the House of Representatives (252–163) and the Senate (65–35), that did not indicate a working majority for the administration’s plans. As Harris Wofford later explained, “The Republican-conservative-southern Democratic coalition could probably muster a majority in the House, and successfully filibuster in the Senate.” In addition, southerners chaired and thus controlled most of the standing committees in each house. Kennedy believed that Congress would not pass civil rights legislation. Moreover, if he fought for such a measure, it would adversely affect other proposals on his agenda.


Kennedy understood, as did civil rights leaders, that no matter how much the government tried to eradicate racial discrimination, the real key to progress involved private-sector employment, decent-paying jobs that would pull black America out of poverty. In 1961, 57 percent of black families had incomes of less than $5,000, compared with 25 percent of white families. At the other end of the spectrum, only 8 percent of black families had annual incomes over $12,000, compared with 24 percent for whites. The median income for black families was $4,321 a year, that of whites, $8,109. By the early 1960s, the black unemployment rate was 11.2 percent, more than double the white rate of 5.1 percent. In testimony before Congress in support of the president’s plan to cut taxes and stimulate the economy, Secretary of Labor Willard Wirtz detailed the deteriorating economic status of the black community and warned that “it will be a hollow victory if we get the ‘whites only’ signs down, only to find ‘no vacancy’ signs behind them.”


Black frustration also exploded in ways that Kennedy had not anticipated and could not control, such as the Freedom Riders in the summer of 1961 and the violent assaults on them, the escalating protests involving tens of thousands of blacks in 1962, and then the confrontation with Governor George Wallace over admitting Negroes to the University of Alabama. Wallace’s defiance and the outbreak of violence on the Tuscaloosa campus led the president to federalize the Alabama National Guard. On 11 June 1963, Kennedy went on national television and gave one of the greatest speeches of his life, setting forth the plight of black people in the United States. If the Negro could not enjoy the full and free life that all of us want, “then who among us would be content to have the color of his skin changed and stand in his place? Who among us would then be content with the counsels of patience and delay?” This was “a moral issue—as old as the scriptures and as clear as the American constitution.” He would within a few days ask Congress to make the commitment to the proposition “that race has no place in American life or law.”


On 19 June, Kennedy submitted a civil rights bill to Congress. On 28 August, a quarter million people gathered in front of the Lincoln Memorial in a march for both jobs and civil rights. That fall, congressional leaders declared that while there might be a fight, the time had come to enact a civil rights bill. Then, on 22 November, an assassin’s bullet ended John F. Kennedy’s life.


HAD AFFIRMATIVE ACTION been limited to what Kennedy called for in his executive order, it is unlikely that the issue would ever have become as divisive as it did. In essence, the government proposed a “soft” program, featuring nondiscrimination and open opportunity. It called upon private employers and unions involved in government contracts to end racial discrimination, to hire qualified people without regard to the color of their skin, to pay them the same as they paid white workers, and to provide them with equal opportunities for training and promotion—steps that all but the most rabid bigots would have conceded to be not only fair but necessary as well.


The conservative historian Herman Belz, a strong critic of later affirmative action policies, nonetheless praised Executive Order 10925. While noting that it had the political purpose of serving a key Democratic constituency, he wrote that “it also had integrity as a genuine equal opportunity program consistent with traditional equal rights principles. It expressed the widely held view that to achieve the goal of equal employment opportunity it was necessary to do more than proscribe discriminatory practices.” The main idea, according to Belz, was to open channels of communication between employers and minority communities, providing not only job opportunities to would-be workers but a broader recruitment base for employers.


Thomas Sowell, an African American conservative and, like Belz, later a vociferous critic of affirmative action, also approved of the Kennedy plan. Affirmative action, he wrote, referred to various activities, such as monitoring lower-level hiring officials to ensure the fairness of their hiring and promotion decisions, and spreading information about job opportunities to encourage previously excluded groups to apply, “after which the actual selection could be made without regard to group membership.” Sowell approved of Kennedy’s order that federal contractors take affirmative action to ensure that all employees, once hired, be treated fairly and without regard to race.


If all companies had followed the “soft” version of affirmative action, the kind praised by Belz and Sowell, there would have been no need for the book you are reading. There would have been fewer court cases, far fewer federal rules regarding goals and quotas, no break between former civil rights allies, and no political campaigns built on opposition to affirmative action. It did not happen that way, in part because of facts on the ground that Belz and Sowell ignored.


CIVIL RIGHTS ACTIVISTS understood what Richard Nixon had learned and written in his last report as head of Eisenhower’s equal opportunity committee, that while some examples of overt and malicious  discrimination could be found, the most formidable barriers to black access to jobs consisted of habitual employer preference for white workers and unthinking assumptions bred by decades of exclusion. This statement, however, needs to be tempered by the realities of African Americans with limited education and skills, conditions that had been created by decades of bias and discrimination.


One study found that half of southern whites and 45 percent of northern whites believed at the time of the Birmingham struggle in 1963 that blacks already had “as good a chance” as whites “to get any kind of job for which they are qualified.” As early as 1956, more than half the whites in one survey believed “companies give Negroes a good break” in hiring. At the same time, 70 percent of this same group also said that their own companies did not open up certain types of jobs to blacks. Less than one in four whites believed that employers should follow the same rules in evaluating black and white applicants. Whites not only maintained that blacks lacked adequate qualifications; half of them opposed any special training for them.


Many white employers simply assumed white entitlement and black incapacity. A 1962 survey of Atlanta businesses found unthinking bias prevalent in all types of stores. “This is just a sales and service office,” explained one corporate official as to why there were no blacks. “We don’t have any manufacturing in Atlanta.” Some of the responders told the pollsters that “their work was extremely technical,” implying that it was too technical for any black person. One manager ridiculed the notion of a black salesman in a firm catering to white customers.


Labor unions proved even more implacable to demands for racial equality. In the early 1960s in Pittsburgh, to take one example, African Americans made up 17 percent of the population, but only 4.7 percent of construction industry workers, and of these two-thirds held unskilled labor or plastering jobs. In the wake of civil rights demonstrations and orders from the Pennsylvania Human Relations Commission, the city’s seven all-white locals slowly started admitting blacks to membership and apprentice training, but only four minority applicants took the apprenticeship exam. Of that group, two passed, and one of them left the program. That example would be true of most other cities in the United States. The U.S. Commission on Civil Rights concluded that “most international unions have failed to exhibit any profound concerns over civil rights.” Although there were a few bright spots where local unions actively sought black members, for the most part union officials promised to end discrimination and then did nothing to achieve that goal. Most unions out and out refused to provide any information on their racial composition.


Around this time, the Census Bureau released a study documenting the relative economic deterioration of African Americans since the end of World War II. Black income hovered at about 55 percent of white income, and in the South nonwhites made only a third of the earnings of whites in similar occupations. Although there had been an upward spurt during the war, Herman Miller, the economist who did the study, ascribed most of the gain to those blacks who had migrated north rather than to any overall improvement in job opportunities. “In most states,” Miller concluded, “the nonwhite male now has about the same occupational distribution relative to whites he had in 1940 and 1950.”


Kennedy had tried to address the problem in part through the executive order and in his Keynesian tax bill. If a tax cut stimulated the economy, then a rising tide would float all boats. But he had also realized that the order by itself could do little to address the rampant racism black workers faced everywhere and wanted stronger statutory means to attack the prejudice. Lyndon Johnson, who, unlike Kennedy, came from a dirt-poor background, determined to do something about both the poverty and the racism.


BEFORE ROBERT KENNEDY had put in his call to the Georgia judge asking that bail be granted to the Reverend Martin Luther King, he called the party’s vice presidential candidate to see if there would be repercussions in the South. Johnson replied, “Tell Jack that we’ll ride it through down here some way, and at least he’s on the side of right.” Johnson, according to Arthur Schlesinger Jr., had to play the race card to some extent in Texas politics, but in fact had no racial prejudices. In 1956, he had been one of only three southern senators who refused to sign the so-called Southern Manifesto attacking the Supreme Court and its rulings in Brown. (The other two were the liberals Estes Kefauver and Albert Gore Sr. of Tennessee. The liberal hero William Fulbright of Arkansas signed the manifesto.) Milo Perkins, a top official of the Farm Security Administration in the 1940s, said that Johnson “was the first man in Congress from the South ever to go to bat for the Negro farmer.” Moreover, Johnson learned a great deal from his work on the president’s committee, experience that would translate into backing and then expanding not only Kennedy’s civil rights proposal but also his own War on Poverty.


Five days after Kennedy’s assassination, Lyndon Johnson addressed Congress and the nation. “All I have,” he said, “I would gladly have given not to be standing here today.” He reminded members of Congress that at his inaugural Kennedy had said, “Let us begin.” Now Johnson told them, “Let us continue.” Although Kennedy had been more concerned with foreign affairs when he took office, Johnson emphasized domestic matters, labeling them the “dreams” that Kennedy had pursued—education for all children, “jobs for all who seek them,” care for the elderly, and above all “equal rights for all Americans whatever their race or color.”




No memorial or oration or eulogy could more eloquently honor President Kennedy’s memory than the earliest possible passage of the civil rights bill for which he fought so long. We have talked long enough about equal rights in this country. We have talked for one hundred years or more. It is time now to write the next chapter and write it in the books of law. . . . The time has come for Americans of all races and creeds and political beliefs to understand and to respect one another. So let us put an end to the teaching and the preaching of hate and evil and violence.





Designed to calm the jittery nerves of the American people, the speech also marked the beginning of the most expansive social welfare program since the New Deal. Unlike Kennedy, who never really understood how to deal with Congress, Johnson had been, as one biographer called him, the “master of the Senate.” He knew how the legislative branch worked and what had to be done to make a bill into a law, and he used those skills to get a civil rights bill enacted. The effort took up most of his time and effort for the first six months of 1964 and showed Johnson to be the most adept president at handling Congress since Franklin Roosevelt’s first term.


The Civil Rights Act of 1964 banned racial discrimination in privately owned accommodations for the public, such as restaurants, hotels, and movie houses, and authorized the attorney general to eliminate de jure racial segregation in public schools, libraries, hospitals, and other public places. The carrot and the stick in the bill could be found in the section declaring that schools and other federally  assisted institutions would lose federal funds if they continued to discriminate. The attorney general could also bring suits on behalf of parents complaining about school discrimination, and the federal government would assume the legal costs.
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Lyndon Baines Johnson signing the Civil Rights Act on 2 July 1964, surrounded by civil rights and congressional leaders. The Reverend Martin Luther King Jr. is standing directly behind the president.


Title VII—the heart of the bill—forbade discrimination in employment and originally specified the categories of race, color, religion, and national origin. The House Rules Committee chairman, Howard Smith of Virginia, opposed the bill and thought if he added sex to the proscribed categories, that would sink it because liberals would not want to give up the special status women enjoyed under protective legislation. Instead, the House overwhelmingly adopted it, and Title VII, with sex in it, made it to the Senate. The provision for the Equal Employment Opportunity Commission (EEOC), also an afterthought, made it out of the House as well. Johnson oversaw every aspect of the Senate deliberations and defeated a three-month filibuster by southerners led by Richard Russell of Georgia. The Senate ended the filibuster on 10 June and then a short time after passed the entire bill 73–27. Johnson signed it into law on 2 July 1964. The act had eleven titles—or subsections—covering education, public accommodations, and voting rights (although this was a minor section, which would be more fully covered in the Voting Rights Act of 1965) and expanding the powers of the attorney general. It coordinated the efforts of federal agencies to end segregation, and under the threat of losing federal funds unless they made a “good faith, substantive start,” hundreds of southern school districts finally began to desegregate. Using its commerce authority, Congress prohibited racial discrimination in restaurants, hotels and motels, filling stations, and soda fountains and mandated equal access to parks, pools, and sports venues.


The bill did not—and could not—cure all the evils of segregation and discrimination overnight; racism was too deeply embedded, especially in the South, for that to happen. Many employers as well as labor unions ignored the provisions on job discrimination, and de facto racial discrimination remained widespread in schools and housing in the North as well as the South. The law did nothing to better the economic conditions of black people; it was a liberal, not a radical, measure and aimed to promote legal, not economic or social, equality.


Not all objections to the measure came from white southerners. The act empowered the federal government far beyond any similar peacetime measure and brought forth objections from libertarians, complaints that would be heard time and again in the debate over affirmative action. Restraints against discrimination interfere with freedom of association and reduce the choices normally available to individuals. Professor Richard Epstein of the University of Chicago argued, “An antidiscrimination law is the antithesis of freedom of contract, a principle that allows all persons to do business with whomever they please for good reason, bad reason, or no reason at all.” Robert H. Bork, then a professor at Yale Law School, declared that whenever “the morals of the majority are self-righteously imposed upon a minority, the discussion we ought to hear is of the cost in freedom that must be paid for such legislation.”


Epstein, even though he remained a critic of the law, later conceded, “So great were the abuses of political power before 1964 that, knowing what I know today, if given an all-or-nothing choice I should still have voted in favor of the Civil Rights Act in order to allow federal power to break the stranglehold of local government on race relations.” Thomas Sowell, in analyzing the law’s text, found that Congress had declared itself in favor of equal opportunity and opposed to racial favoritism. The problem, he wrote, lay not in the wording of the Civil Rights Act but in how federal administrative agencies and the courts would misconstrue it.


The 1964 Civil Rights Act remains an important legislative achievement. The Supreme Court immediately upheld its provisions, and the Johnson administration enforced it vigorously. It would take time, but eventually thousands of schools, hospitals, and other public institutions abandoned apartheid. African Americans would be able to eat in restaurants, go to movies, stay in hotels, and enjoy other amenities long denied them.


Although it is unclear exactly how much the law affected black earnings, there is no question that the economic position of African Americans increased significantly at this time. Between 1959 and 1969, mean annual earnings by black men increased by 49 percent, while equivalent earnings for whites rose 26 percent. In the decade following passage of the law, the annual earnings of full-time black workers increased from 63 percent to 73 percent of white workers, while among black women the ratio rose from 68 to 90 percent. By 1971, the percentage of African Americans living in poverty (income of under $3,000 a year) had been cut almost in half, from 35 percent to 19. Some scholars believe that this surge in black income reflected the dismantling of racial job barriers in the South. Unfortunately, the progress slipped off after 1973 because of a declining national economy and a shift from manufacturing to service-based employment.


Civil rights groups recognized and applauded Lyndon Johnson for what he had accomplished, but they also knew that much remained to be done, especially in making Title VII a reality.


By the time Congress enacted the civil rights law, both the President’s Equal Opportunity Committee and the National Labor Relations Board had exposed racial quotas against blacks in the workplace, whether sponsored by employers or by unions or, more likely, by both. These quotas seemed a relic of the past, a lingering symbol of bigotry. No one defended them. Yet even before the passage of the law, some liberals advanced the idea of “benign” racial quotas to compensate for years of discrimination.


Much of this thought came from the Congress of Racial Equality (CORE) and its head, James Farmer. CORE and other civil rights groups grew more militant, spurred on in large measure by the Freedom Riders and the sit-in movement. Between 1961 and 1963, CORE’s chapters in the North escalated their picketing and boycotts to include retail chains, banks, construction, and some manufacturers. In one of their biggest victories, the A&P grocery chain in 1964 made an agreement with CORE that 90 percent of its new employees for the following year would be nonwhite.
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James Farmer in 1964. The head of the Congress of Racial Equality, Farmer advocated boycotting businesses that refused to hire minorities.


The boycott as a weapon against job discrimination gained momentum in Philadelphia in the early 1960s. A loose federation of some four hundred black ministers used their pulpits to preach—and quite effectively—for the black community and sympathetic whites to boycott particular products of companies such as Pepsi-Cola, Breyers Ice Cream, Tasty Baking Company (maker of Tastykake), Esso, and other oil companies. Twenty-four firms agreed to specific hiring goals for African Americans, and this success soon led other groups to adopt the tactic in Boston, New York, and Detroit. CORE chapters quickly grasped how the boycott could serve as a uniting as well as a recruiting device.


Gordon Carey, CORE’s national program director, explained how the organization had changed its plans on the national level. “Heretofore, we used to talk simply of merit employment, that is, hiring the best qualified person for the job regardless of race.” Now CORE spoke of “compensatory” hiring. “We are approaching employers with the proposition that they have effectively excluded Negroes from the work force for a long time and that they now have a responsibility and obligation to make up for past sins.” One CORE activist noted a spreading conviction that “after three hundred years of discrimination . . . there is obviously no immediate solution that does not involve some kind of ‘preferential hiring’ system.”
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One of the earliest sit-ins took place in Nashville, Tennessee, between February and May 1960. Led primarily by college-age students, these peaceful protests forced not only lunch counters but many other racially segregated eateries and public institutions, such as libraries, to desegregate.


Other—and more militant—groups did believe in quotas and began pushing for them. The Reverend Nelson Dukes of the Fountain Street Baptist Church in Harlem demanded that New York City give Negroes 25 percent of all jobs on city contracts, “or else the dikes will break.” The following week pickets from the Dukes group stopped work on a city construction project in Harlem, and Dukes upped the demand to 25 percent of all state construction jobs as well. Interestingly, the contractor for the Harlem project seems to have had no objection to a quota; he just wanted to get back to work. In 1963, the New York City Commission on Human Rights had urged “preferential treatment” of “qualified” blacks for “a limited period” to close the gap. Color consciousness, the commission had declared, “is necessary and appropriate.”


Not all civil rights proponents bought into this. When Whitney Young asked the Urban League’s national board to adopt a policy of preferential hiring, he ran into a firestorm of criticism from local affiliates. Wendell Freeland, president of the Pittsburgh chapter, warned that there would be an “adverse reaction” to any such policy. The Urban League’s public would ask, “What in blazes are these guys up to? They tell us for years that we must buy [nondiscrimination] and then say, ‘It isn’t what we want.’ ” In the end, Young had to back down, but in public he would not or could not conceal his private convictions.


The NAACP also opposed quotas. Jack Greenberg, who had been one of the Legal Defense Fund lawyers working on Brown, said that civil rights groups “do not aim to perpetuate their group interest since the group interest itself is to eliminate the socially enforced group identity.” A theory of group rights, he went on, cannot guarantee equality for individuals, and individual equality had always been the NAACP’s goal. Race-conscious affirmative action is based not on individual rights but on group rights, a concept that most civil rights activists had earlier dismissed.


Labor unions, of course, did not support quotas, and in reading the civil rights bill, they did not find any there. Andrew Biemiller, a lobbyist for the AFL-CIO, insisted that the measure “does not require ‘racial balance’ on a job” and did not give any race the right of preferential treatment. More important, it did not “upset seniority rights already obtained by an employee.” Biemiller said that it would be inconceivable to the entire labor movement if the government approved of “righting ancient wrongs by perpetuating new ones.”


During congressional hearings on the civil rights bills proposed by Kennedy in 1963 and the Johnson measure the following year, opponents claimed that Title VII—the heart of the bill that prohibited racial discrimination in employment—would compel employers to hire and/or promote blacks regardless of their qualifications to avoid racial imbalance. Senator John Stennis (D-Miss.) sarcastically agreed that backers of the bill did not want a quota system. They “do not dare put [quota provisions] in the bill,” because “such proposals draw blood and a quick response” in the North, where they were opposed, but that is what they really wanted. Proponents responded that the bill aimed to eliminate current and future discrimination, not rectify past wrongs. Hubert Humphrey, who led the fight in the Senate, declared that “contrary to the allegations of some opponents of this title, there is nothing in it that will give any power [to any agency or court] to require hiring, firing, or promotion of employees in order to meet a racial ‘quota’ or to achieve a certain racial balance.” In fact, Title VII prohibited preferential treatment for any particular group. Senator Thomas H. Kuchel (R-Calif.) backed Humphrey and averred that “the bill now before us is color blind.”


Title VII itself is quite clear. It shall be an unlawful employment practice for an employer




(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s race, color, religion, sex, or national origin; or


(2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual’s race, color, religion, sex, or national origin.





In looking at the congressional debate, one does not find mention of affirmative action. Supporters of the bill went out of their way to argue that the measure prohibited not only discrimination against blacks but discrimination against whites, women, or people of any particular religion or national origin. Despite the clear wording of the proposal, white supremacists kept insisting that Title VII would lead to wholesale dismissal of white employees so that blacks could take their place. As for quotas or preferential hiring based on minority status, the wording of the law is quite clear:




Nothing contained in this subchapter shall be interpreted to require any employer, employment agency, labor organization, or joint labor-management committee subject to this subchapter to grant preferential treatment to any individual or to any group because of the race, color, religion, sex, or national origin of such individual or group on account of an imbalance which may exist with respect to the total number or percentage of persons of any race, color, religion, sex, or national origin employed by any employer area, or in the available work force in any community, State, section, or other area.







But did the bill’s backers really mean what they said, or were their denials merely tactics to divert attention from what opponents claimed was the real purpose of Title VII? Professor Randall Kennedy suggests that “their disavowal of preferential treatment was an authentic representation of early-1960s white racial liberalism of a certain sort—a perspective commendably opposed to invidious discrimination.” But, he noted, that perspective underestimated “the barriers that would continue to ensnare racial minorities” even after the passage of the Civil Rights Act.


TWO DECADES BEFORE passage of the civil rights law, Thurgood Marshall had said that if African Americans could get jobs and the vote, everything else would fall into place. If the Civil Rights Act took some major steps to allowing blacks into the labor market, the Voting Rights Act of 1965 gave them the vote, and in places where for decades they had been disenfranchised. With the backing and protection of federal marshals and the help of civil rights organizations, tens of thousands of blacks registered throughout the South. The impact of this registration quickly made itself felt, with dozens and then hundreds of African Americans elected to local and state offices.


The enactment of the Civil Rights and Voting Rights Acts put into legislation nearly all of the demands that had been made by activists for the prior three decades: the outlawing of segregation in schools, state and local institutions, and public accommodations; the right to vote free from the restrictions that the white South had used to keep African Americans away from the polls; and federal agencies empowered to enforce these laws. The Voting Rights Act destroyed the political choke hold on southern blacks, and in the six southern states covered by the new law, the percentage of registered voting-age blacks jumped from 24.4 in 1964 to 60 by 1969. By 1970, almost a million new black voters had been added to the voting lists. White southern politicians recognized that in many districts and states, African American voters held the balance of power, and a new breed of southern governor came to power—Jimmy Carter in Georgia, Reubin Askew in Florida, and Bill Clinton in Arkansas. They openly welcomed the end of segregation and actively sought the vote of blacks. Even George Wallace of Alabama began to court black voters in the mid-1970s, asking forgiveness for his earlier racist stands.


Following his landslide victory in the 1964 election, which gave Democrats enormous margins in both the House and the Senate, Lyndon Johnson pushed through legislation creating the agencies for his War on Poverty, providing greater federal aid to education, Medicare, and other measures. The man who had come to political maturity in the New Deal viewed his Great Society as the completion of the unfinished agenda of his hero, Franklin Roosevelt. But where Roosevelt had shown little interest in helping minorities, Johnson wanted to do a great deal. Several historians have suggested that Johnson truly believed in equality and did so as a matter of moral principle. To Johnson, wrote one scholar, “equal rights were a personal thing, not a piece of legislation.” Moreover, in the time he had served as head of the Kennedy committee, he had heard the demands for some form of compensatory opportunity, and as can be seen in the story that begins this chapter, he supported affirmative action even before becoming president.


On 4 June 1965, Johnson gave the commencement address at Howard University, which he called “To Fulfill These Rights.” After lauding all the gains that had been made by Negroes in breaking the chains of apartheid, he went on:




But freedom is not enough. You do not wipe away the scars of centuries by saying: Now you are free to go where you want, and do as you desire, and choose the leaders you please. You do not take a person who, for years, has been hobbled by chains and liberate him, bring him up to the starting line of a race and then say, “you are free to compete with all the others,” and still justly believe that you have been completely fair. Thus it is not enough just to open the gates of opportunity. All our citizens must have the ability to walk through those gates.


This is the next and the more profound stage of the battle for civil rights. We seek not just freedom but opportunity. We seek not just legal equity but human ability, not just equality as a right and a theory but equality as a fact and equality as a result.





Although the rhetoric is uplifting, there are no particulars. Clearly Johnson did not mean that all the runners should finish the same; the purpose of a race is to win it. Did it mean some form of compensatory action? Did it mean that the government would impose some guidelines that private companies and unions would have to follow? A little more than three months later, Johnson issued Executive Order 11246.


ON 2 DECEMBER 1964, Johnson had asked Hubert Humphrey, the vice president elect, what the best way would be to coordinate the functions of the various federal agencies involved in civil rights. In the weeks that followed, Humphrey spoke to agency heads as well as civil rights activists and scholars and sent Johnson a recommendation that he establish the President’s Council on Equal Opportunity. Just as Vice President Johnson had chaired Kennedy’s committee, so Humphrey suggested he should chair this one. Johnson acceded, and in Executive Order 11197, issued at the beginning of February 1965, he established the council. He did so, however, with great reluctance, sensing that the Humphrey plan would be ineffectual. On the critical matter of government contract compliance, for example, it did little more than shift responsibility from one interdepartmental committee to another. Additionally, civil rights activists had begun pressuring the administration to do something to speed up the pace of desegregation of southern schools. There is also a sense that simple politics played a role, because shortly after Johnson established the council and named Humphrey to chair it, the vice president began publicly voicing objections to Johnson’s Vietnam policies. Civil rights groups expressed dissatisfaction with Humphrey’s leadership of the council, adding to Johnson’s displeasure. Johnson soon shut Humphrey out of National Security Council meetings and began rethinking how to implement equal opportunity in federal contracts, a plan that would not include his vice president.


On 24 September 1965, Johnson issued two executive orders. Number 11246 shifted responsibility for government employment policy to the Civil Service Commission. The secretary of labor received the task of overseeing nondiscrimination in employment by government contractors. The secretary not only had the power to investigate complaints but, if he found them to be true, could cancel contracts for failure to comply with the equal opportunity policy. If a company or individual had a contract canceled, then they could be barred from getting future contracts. The directive also covered federally assisted construction projects, such as roads or buildings. Executive Order 11247 revoked the earlier order creating the President’s Council on Equal Opportunity and placed responsibility for Title VI of the Civil Rights Act (the enforcement provisions) with the attorney general. Johnson later issued an additional order amending 11246 to include gender discrimination. In 11246, Johnson also created the Office of Federal Contract Compliance (OFCC), a group representing the Civil Service Commission and the Labor Department.


There are a few noteworthy aspects of 11246. First, its length and specifics make it read more like a piece of legislation than a simple presidential proclamation. Second, in its details it gave the secretary of labor more authority than had been granted by the Civil Rights Act to the Equal Employment Opportunity Commission established by that law. Most important, the order not only restated the provision calling upon employers to not discriminate (§ 202-1) but required them to take affirmative action as a condition for approval of federal contracts (§ 301). What this actually meant is not spelled out, and could be interpreted as simply opening the factory gates to any qualified person, regardless of race, all the way up to going out and recruiting black applicants and then giving them some sort of preferential status in hiring.


Johnson probably did not have the latter interpretation in mind but seems to have been more concerned with creating an effective means to carry out the mandate of Title VII. The president wanted a high level of coordination within the government and also wanted to avoid battles between the federal agencies in Washington and the Democratic organizations in the big cities. The wording for “affirmative action” is taken directly from Kennedy’s Executive Order 10925 but is in fact mentioned only once in the Johnson order. The impetus behind both 11246 and 11247 appears primarily concerned with stripping authority away from a liberal (and in Johnson’s view a disloyal) vice president heading an interagency council with no statutory authority and giving it to departments and individuals who had authority vested in them by law.


Did Johnson—or Kennedy for that matter—have a clear idea of what the phrase “affirmative action” meant in practice? One colleague has suggested that Kennedy favored a “soft” form of affirmative action, while Johnson might be categorized as “soft plus.” Neither man argued for what would later be called “hard” action. In the mid-1960s, what constituted affirmative action? Did it merely mean that employers had to take positive steps to ensure lack of discrimination in hiring and promotion, opening doors that had hitherto been closed to minorities and then acting solely on an individual’s qualifications and abilities? Or did it mean actively recruiting African Americans and then giving minorities preferential treatment, perhaps even setting up quotas? Certainly the 1964 Civil Rights Act did not mandate such a policy, and in fact declared that nothing in Title VII “shall be interpreted . . . to grant preferential treatment to any individual or to any group because of the race, color, religion, sex, or national origin of such an individual or group.” In addition, numbers of minorities in the factory as compared with numbers in the general population could not be taken into account, per section 703(j).


There did not seem to be any consensus among Johnson’s advisers. In January 1964, as Congress began dealing seriously with the civil rights bill, a White House staffer circulated a statement on the meaning and scope of affirmative action. This “relatively new concept” meant “positive or firm or aggressive action as opposed to negative or infirm or passive action.” Here again there is no clear articulation of either what the staffer meant or what the administration wanted. During the remainder of Johnson’s administration, various officials both in the White House and in various agencies alternated between insisting on race-neutral policies and calling for some form of compensatory justice. It also mattered whether there had been earlier and deliberate discrimination. Then, according to Secretary of Labor Willard Wirtz, “it is not enough for that employer or union now to just stop discriminating. There is an affirmative responsibility to counteract the effects of that previous policy.” On another occasion a little later, Wirtz declared that he did not support job preference. “Any talk or thought about a quota kind of employment . . . would be terribly, terribly misguided.”


Edward Sylvester, the director of the Office of Federal Contract Compliance, also sent mixed signals. Where Kennedy’s executive order to end discrimination covered contractors and subcontractors with federal government business in excess of $50,000 a year, Johnson’s order set a much lower bar—$10,000 annually. Moreover, employers with fifty or more employees and contracts greater than $50,000 had to implement plans to increase the hiring of underrepresented minorities and women. Sylvester insisted that “there is no fixed and firm definition of affirmative action.” All he could offer in, as he put it, “a general way” was that the phrase meant “anything you have to do to get results.” At a gathering of contractors in 1967, he declared that “we really prefer that the contractor determine himself what affirmative action he can take.”


Not everyone in the administration shared this ambivalence. Daniel  Patrick Moynihan, then a special assistant secretary for research and policy planning in the Labor Department, early on argued for a “hard” affirmative action, one that gave minorities preferential treatment. Negroes, he told Wirtz, “are asking for unequal treatment. . . . It may be that without unequal treatment in the immediate future there is no way to achieve anything like equal status in the long run.” Anthony Rachal, a special assistant to the chairman of the U.S. Civil Service Commission, answered critics who warned that an aggressive interpretation of Executive Order 11246 would destroy the merit system. “This is not the case,” he declared in 1968. “The intent is to make the merit system whole—a true merit system, one which recognizes that all groups . . . are competent and worthy and that their inclusion . . . is essential to the mandates of the merit system.”


SOME FEDERAL AGENCIES took seriously the idea of an aggressive affirmative action policy and during the remainder of the Johnson years worked out the administrative details of how to implement various policies. Some departments vigorously pursued minority recruitment and outreach programs. Representatives of the Labor Department visited colleges that had a significant minority enrollment in an effort to have African Americans and women apply for jobs. The department also reached out to minority organizations, advertised job openings in minority media, and established an internal “upward mobility” program to help lower-level employees qualify for higher-level positions. Similar programs could be found in other departments as well. During both the Kennedy and the Johnson administrations, federal agency heads took seriously the task of getting more minorities hired. The Equal Employment Opportunity Commission, created under Title VII, had been tasked with advising employers how they could meet the nondiscrimination mandate of the Civil Rights Act. The EEOC took the job description it had been given and ran with the ball.


While some people, especially civil rights groups, paid attention to the EEOC, other concerns grabbed the public’s attention. Despite assurances that victory in Vietnam would soon be achieved, the war went on and on, with no light at the end of the tunnel. Opposition to Johnson and the war increased, with clashes between demonstrators and police growing more violent. The picture of a young girl crying over the body of a student shot by a National Guardsman at Kent State University became a poster for the antiwar movement. By the time he left office, Johnson had committed over 500,000 troops to the war.


Ironically, as it seemed to many, just as the civil rights movement won great victories in the 1964 and 1965 laws, black anger and frustration erupted in dozens of northern cities in 1966 and 1967. There were 38 riots in 1966, the most serious in Chicago, Cleveland, and San Francisco that left 7 people dead, 400 injured, 3,000 arrested, and more than $5 million in property damaged by fire and looting. The following year there were 164 uprisings, 33 serious enough to require the intervention of state police and another 8 that led to calling out the National Guard. The two biggest riots, in Newark, New Jersey, and Detroit, Michigan, lasted nearly a week and left more than 60 people dead, hundreds injured, and thousands of buildings burned or looted. When the riot finally died down in Detroit, Mayor Jerome Cavanagh said, “It looks like Berlin in 1945.”


Nothing seemed to go well for Johnson. While Medicare, civil rights, voting rights, and other parts of his Great Society program would eventually improve the lives of many Americans, at the time critics could point not just to the urban unrest but to the quagmire in Vietnam, the rising crime rate, and a Supreme Court whose due process revolution, they charged, favored the criminal over the police. In 1964, Johnson had won the greatest electoral landslide in decades, and his coattails carried in large majorities of Democrats in both houses of Congress. By early 1968, it looked as if he not only might be defeated in the November election but might be challenged—and successfully—for the Democratic nomination. On 31 March, Johnson announced to the nation that he would not seek reelection to the presidency; the following January, he and his wife returned to their Texas ranch, leaving Richard Nixon in the White House and affirmative action still undefined.
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