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Praise for The Law (in Plain English)® for Nonprofit Organizations

“We work with the boards and senior leadership of nonprofits at every life cycle stage, and there are always complex legal questions facing organizations as they grow, scale up, merge, rebuild, etc. I have yet to find a reference book as comprehensive, concise, and easy to digest as The Law (in Plain English)® for Nonprofit Organizations. It offers practical legal guidance for nonprofit leaders without any of the usual lawyer jargon that frustrates us laypeople. This will be a top recommendation for our clients, and I know I’ll be keeping a copy close at hand for my own purposes!”

—Xander Subashi, director of programs, 
Support Center for Nonprofit Management

“The Law (in Plain English)® for Nonprofit Organizations is a very good read for organizations that are about to start up or are in the emerging phase. Founders and senior managers will find that the information provided, though it deals with complex issues, avails the reader of the right questions and considerations to be thinking through before delving into or expanding operations. In easy to understand language, the book walks one through the many different foundational aspects of running a nonprofit—an important tool to have handy on one’s bookshelf!”

—Michael Royce, executive director, 
New York Foundation for the Arts (NYFA)

“The Law (in Plain English)® for Nonprofit Organizations is a wonderful resource for nonprofit leaders. Our organization has worked with Leonard and Mary Ann DuBoff for more than twenty-six years and have benefited from their wealth of knowledge—from copyright, trademark, and contracts to other areas of legal expertise. This book is a great reference no matter where your organization may be in its life cycle.”

—Lori Pourier, president and CEO, First Peoples Fund

“This is a magisterial and comprehensive overview of the variety and constant stream of legal issues faced by nonprofit organizations. I highly recommend it.”

—Susan Crawford, consultant to nonprofits and 
author of Managing the Future: A Leader’s Guide

“An essential guide and wonderful resource, The Law (in Plain English)® for Nonprofit Organizations is, as the title indicates, an easy-to-understand explanation of key issues faced by nonprofits. I recommend this comprehensive guide to all nonprofit executives, volunteers, and board members alike.”

—Matthew Devore, CEO, Cascade Pacific Council 
of the Boy Scouts of America

“The Law (in Plain English)® for Nonprofit Organizations is the best resource for the executive leadership of any nonprofit organization; it addresses the important issues all nonprofits face as they grow and expand to accomplish their stated missions. The authors have done an outstanding job of taking a very complex subject and making it engaging and easy to understand. As the executive director of a professional nonprofit association, I will encourage all of my board members to keep this excellent resource close to them so it can be readily referred to and guide their decision-making on many topics.”

—Phillip Harris, executive director, Association 
for Educational Communications and Technology

“An important resource for nonprofit managers, board members, advisers, and consultants. This book offers a wealth of information about legal issues affecting nonprofits, with especially important coverage of copyrights, trademarks, advertising, and the Internet.”

—Cynthia Cumfer, attorney, adjunct professor, Lewis & Clark Law School, author of The Oregon Nonprofit Corporation Handbook
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Introduction

When I first began writing the Law (in Plain English)® series more than a quarter-century ago, my goal was to educate nonlawyers on the business aspects of their businesses and professions. At the time, I was a full-time law professor, and as an educator, I felt that one of my missions was to provide educational tools. Later, as a full-time lawyer, I realized the importance of this series in educating my clients so that they could more effectively communicate with me. It became clear that the more knowledgeable my clients were about the myriad legal issues that they faced in their businesses and professions, the more effectively they could aid me in helping them. It is for this reason that I continue this series, and today, there are In Plain English® books for writers, high-tech entrepreneurs, healthcare professionals, craftspeople, gallery operators, photographers, small businesses, publishers, collectors, restaurants, and this volume for those who are involved with every aspect of nonprofit organizations.

It is important to understand the genesis of this book. When Amanda Bryan and I were working on the revision for The Law (in Plain English)® for Small Business, we realized that nonprofit organizations were not adequately considered in that book and that individuals involved in nonprofits would likely not expect to find useful information for their particular needs in it. Amanda then suggested that we write another book that focuses on nonprofit organizations, and as a result, this book emerged.

This book is not intended to be a substitute for the advice of a professional. Rather, it is designed to sensitize you to the issues that may require the aid of a skilled attorney or another expert. It is my sincere hope that this book will, like its predecessors in the series, be practical, useful, and readable. One of my goals in preparing this book is to enable the reader to identify problem areas and seek the aid of a skilled professional when necessary—or preferably before it becomes necessary—because it is quite common for those involved in nonprofit organizations to become embroiled in legal problems before they are able to appreciate the problem.

The law is quite complex and rapidly evolving. The Internet has become a vehicle for communication and commerce, and the law has been scrambling to keep pace. In writing this book, it was my intention to chronicle the changes and convert them into a clear and understandable text that will aid the reader in understanding the current state of nonprofit law. It is hoped that by my doing so, readers will be able to more effectively communicate with their associates and legal advisors when inevitable legal issues arise.

—Leonard D. DuBoff
Portland, Oregon, July 2019



CHAPTER 1

Organizing Your Nonprofit

When individuals or organizations desire to provide a public benefit, create an educational institution, start a religious organization such as a church, mosque, or synagogue, or engage in some other activity that is not intended to create a profit but instead is intended to provide others with enrichment, they can engage in these activities on their own, but they may wish to have an organizational structure and a liability shield.

Every organization requires a form best suited to it. When we counsel people on creating an organization, we usually adopt a two-step approach. First, we discuss various aspects of taxes and liability in order to decide which of the basic legal structures is best. There are only a handful of basic forms—the nonprofit corporation, the public trust, and the co-op. Once we have decided which of these is most appropriate, we go into the organizational documents such as corporate bylaws, trust documents, and partnership agreements. These documents define the day-to-day operations of the organization and must be tailored to individual situations.

What we offer here is an explanation of the features of each of these kinds of organizations, including their advantages and disadvantages. This should give you an idea of which form might be best for your organization. We will discuss potential problems, but since we cannot go into a full discussion of the more intricate details, you should consult an experienced attorney before deciding to adopt any particular structure. Our purpose is to facilitate your communication with your lawyer and to enable you to better understand the choices available.

The vast majority of these nonprofit organizations are structured as nonprofit corporations, which must comply with the law of the state in which the organization is created. The other forms discussed in this chapter are occasionally used for that reason, so we are discussing them as well.


LEGAL STRUCTURE

The two methods by which the legal structure of a nonprofit organization may be created are governed by statutory schemes that differ from jurisdiction to jurisdiction. Before deciding which legal form a nonprofit organization will adopt, the reader should compare the treatment accorded each in the relevant jurisdiction. The earliest form of public benefit organizations was the public trust.

Charitable Trusts

According to the Uniform Trust Code, a charitable trust is one created for a charitable purpose, namely, the relief of poverty, the advancement of education or religion, the promotion of health, governmental or municipal purposes, or other purposes the achievement of which is beneficial to the community. 1

The commentary to the Restatement (Third) of Trusts explains:

The discussion in this Section of dispositions that are charitable does not necessarily provide a complete enumeration of charitable purposes. Other purposes of the same general character are likewise charitable. The common element of charitable purposes is that they are designed to accomplish objects that are beneficial to the community—i.e., to the public or indefinite members thereof—without also serving what amount to private trust purposes (see a(1) of this Comment). As long as the purposes to which the property of the trust is to be devoted are charitable, however, the motives of the settlor in creating the trust are immaterial.2

A trust purpose is charitable if its accomplishment is of such social interest or benefit to the community as to justify permitting the property to be devoted to the purpose in perpetuity and to justify the various other special privileges that are typically allowed to charitable trusts.

There is no fixed standard to determine what purposes are of such interest to the community, for the interests of the community vary with time and place.3

Case law has also furnished some helpful definitions. For example, a public trust is one in which the public at large, or some undetermined portion of it, has a direct interest or property right, or in which the beneficiaries cannot be ascertained with certainty.4 The term “public trust” is synonymous with “charitable trust.”5

Trusts that have the purpose of educating a substantial portion of the public have been considered charitable in nature.

A charitable trust must be created in compliance with the law of trusts. Generally, this requires an owner of the property (referred to as the settlor) to manifest an intent to create the trust. The settlor must transfer the property’s legal title to trustees, who administer it for the benefit of the public. A charitable trust is usually created by a written instrument, which may be either created during one’s lifetime or created by a will after one’s death. This document must comply with the applicable state laws.

The document will generally set forth the trustees’ names or criteria for their selection, a description of the trust property, any limitations or restrictions imposed by the settlor (person creating the trust), and the trust’s purpose.

The Cy Pres Doctrine

If the trust’s objective, as described in the trust instrument, cannot be fulfilled, or if its purpose is unclear, a court may use the cy pres doctrine, which essentially means “next nearest,” to apply the trust assets to a similar purpose. Before doing so, however, the court must be satisfied that the creator of the trust had a general charitable purpose in mind when the trust was created.

Until recently, the party seeking cy pres relief was required to prove this element, but, as noted above, the trend is to presume that the creator of the trust has a general charitable intent unless the terms of the trust provide otherwise.6

The cy pres doctrine is a principle of equity governed by state statute and applied by courts as a saving device to charitable trusts. The doctrine directs that the application of the trust assets to charitable purposes conforms as closely with the donor’s objective as possible when the donor’s precise intention cannot be effectuated. In Bd. of Trustees of Univ. of N.C. v. Heirs of Prince,7 the North Carolina Supreme Court cited the statute that set forth the rules for applying the cy pres doctrine in that state:

If a trust for charity is or becomes illegal, or impossible or impracticable of fulfillment … and if the settler, or testator, manifested a general intention to devote the property to charity, any judge of the superior court may … order an administration of the trust … as nearly as possible to fulfill the manifested general charitable intention of the settler or testator.8

The drafter of such a trust may wish to draw the trust’s purpose clause as broadly as possible so that the creator’s general intent can be realized. This may also prevent the trust from becoming obsolete. On the other hand, a purpose clause can be narrowly drawn to restrict the trust to the creator’s specific intent, if such a result is desired. A provision allowing for the amendment of a trust could eliminate the necessity to resort to the cy pres doctrine when its stated purpose cannot be fulfilled or is unclear.


The Equitable Deviation Doctrine


A doctrine closely related to cy pres is the doctrine of equitable deviation. The cy pres doctrine applies when someone seeks to modify a creator’s specific charitable purpose, while the equitable deviation applies when someone desires to make changes in the manner in which a charitable trust is carried out.9

The equitable deviation doctrine has been effectively used by trustees of charitable trusts in several instances.10 This is quite complex, and the assistance of an experienced attorney is strongly suggested when this type of problem arises.

The Corporate Form

A charitable (or public) trust should be distinguished from a nonprofit or charitable corporation. A trust is governed by common law as well as statutory rules for trusts, whereas a corporation is purely a creature of statute. The rules relating to a corporation’s conduct will usually emanate from a state’s not-for-profit corporation statutes, as interpreted by the courts of that jurisdiction.

A charitable corporation has been described as one “organized for the purposes, among other things, of promoting the welfare of mankind at large, or of a community, or of some class forming part of it indefinite as to members and individuals and is one created for or devoted to charitable purposes.”11

The not-for-profit corporation is created by complying with the law of the state of incorporation. Generally, the process requires the filing of articles of incorporation setting forth the name of the corporation, its duration, purpose, registered office, registered agent, and directors’ and incorporators’ names and addresses, as well as a provision stating that, upon liquidation, any funds remaining after the debts have been satisfied must be turned over to a similar organization.

Once the entity is created, a state’s not-for-profit corporation statutes generally require an organizational meeting or, in some instances, an action by the board in lieu of an actual meeting. At this point, many of the formalities necessary to carry on the day-to-day work of the corporation will be addressed. It is typical to adopt a corporate seal, appoint officers, authorize bank accounts, and adopt bylaws. The bylaws govern the internal workings of the corporation and may be thought of as the embodiment of non-statutory administrative procedures applicable to the corporation in question.

Tax-Exempt Nonprofit Corporations

A nonprofit corporation will probably want to obtain tax-exempt status, both to avoid paying income tax on money received for its charitable purposes and to encourage donations to the institution by making contributions tax-deductible.12

To obtain tax-exempt status, the incorporator should file IRS Form 1023, Application for Recognition of Exemption Under Section 501(c)(3) of the Internal Revenue Code or Form 1023-EZ (the streamlined version).13 These forms are used by organizations claiming exemptions under Internal Revenue Code (IRC) § 501(c)(3) as charitable, religious, scientific, or educational organizations. The organization must also file an application for an Employer Identification Number, Form SS-4,14 as well as a power of attorney authorizing one or more individuals to act on the organization’s behalf.15

In addition to submitting the application, an organization claiming an exemption under § 501(c)(3) must show that its creating document permits it to operate only in a manner that will further its exempt purpose and contains an adequate provision for the distribution of its assets upon dissolution.16 Such distribution must be solely for an exempt purpose. If the filing is completed within twenty-seven months from the end of the month in which the organization was created, the advance ruling will be retroactive to the date of creation.17 In the event the application is filed after the twenty-seven-month period, tax-exempt status will be conferred only prospectively from the date of the advance ruling.18

An exemption from state and municipal tax laws is usually conferred automatically when the federal procedure is followed, although some states and municipalities may require an independent evaluation, so it is necessary to consult the state and city tax statutes of the jurisdiction in which the organization is located. Special care should be taken when dealing with leased property. Property leased from a private owner by a federally tax-exempt organization may not be exempt from local property tax.19

If the taxing authorities believe that an institution is not complying with the law for tax-exempt entities, an investigation may be launched that could culminate in revocation of a prior ruling. Tax-exempt entities should, therefore, be cautious about engaging in politics, lobbying, or other activities that might jeopardize their favorable tax position.

State laws differ, so it is important to check with the attorney general before commencing any public fund-raising projects. In most states, the attorney general will require periodic reports to be filed before a charity can publicly solicit contributions.20 The organization will have to contact the local office of the state attorney general to determine whether it is required to register as a public charity soliciting contributions.

Although the vast majority of tax-exempt organizations are legitimate, there are many that abuse their status.21 Among the more prevalent abuses are excessive executive compensation, competitive advantages given insiders, “sweetheart” contracts with executives or their businesses, and excessive fund-raising charges.22

Many donors have become cautious about the recipients of their charitable donations. Donors may visit the website for the Better Business Bureau’s Wise Giving Alliance23 to determine whether a particular charity adheres to the ethical guidelines promulgated by the Bureau. Other avenues for evaluating charities are Charity Navigator,24 GuideStar,25 and CharityWatch.26 It is important that nonprofit directors and trustees are aware of how their organizations are rated on these websites and to seek accreditation from the Better Business Bureau.27


INTERNAL STRUCTURE OF CHARITABLE TRUSTS AND CHARITABLE CORPORATIONS

Both types of organizations (charitable trusts and charitable corporations) can function as either membership or nonmembership organizations. The requirements for membership should be spelled out in the creating instrument. Members may have powers analogous to shareholders in a business corporation or beneficiaries of a private trust, although they may not receive dividends if the institution opts for tax-exempt status. Alternatively, membership may merely entitle an individual to attend special shows or allow free entrance to a museum normally charging an admission. The particular attributes of membership vary from institution to institution.

The organizing group should determine whether or not a membership is desired and, if so, the role it wishes members to play in running the institution. This decision is not irrevocable in the case of a not-for-profit corporation, as it can amend its articles to add or delete any provision as long as the change is not inconsistent with its purpose or the law. Where the desire is to delete the organization’s membership, a vote of that body will generally be required. In the case of a trust, amendments may be more difficult. In either event, state law should be consulted by an experienced attorney for specific authority.

Theoretically, each form of nonprofit organization requires a different internal political structure. A charitable trust will have a governing board of individuals usually referred to as trustees. These individuals, who may or may not be paid for their services, are responsible for institutional policy decisions.

A director is usually appointed to run the organization. This individual is generally a paid professional who will conduct the ongoing operations of the organization and report to the trustees. If policy decisions must be made, the director should obtain prior authority from the board to do so, although a director’s unauthorized acts may subsequently be ratified.

The job of director requires a great deal of political and managerial skill. A director must be able to balance a budget, deal with the public and staff, and convince the trustees of what is best for the organization, all for a relatively low salary.28 The director may be assisted by professional staff that is most commonly hired by the director with the advice and consent of the trustees.

A charitable corporation is traditionally run by a board of directors that is required by statute to manage the corporation’s business and affairs. This group appoints officers who are responsible for the day-to-day operations of the organization. Corporations usually have as their officers a president, vice-president, secretary, and treasurer, although when an organization is run in the corporate form, it typically has the same internal structure as a charitable trust.


TRUSTEES AND DIRECTORS

For all practical purposes, the charitable trust and charitable corporation have the same goals. Regardless of which legal form the institution adopts, it will be controlled by either a board of trustees or directors. As a practical matter, the trustee of a charitable trust and the director of a nonprofit corporation may have identical roles in a nonprofit organization.29

A board member should not be chosen as a “decoration” for the institution’s letterhead for, if it appears that the selection of a particular trustee/director was a poor choice, an inoffensive removal might present some difficulty.30 On the other hand, an organization cannot function efficiently when it consists of ineffectual or nonproductive members; for this reason, it has been suggested to place a provision in the bylaws mandating an automatic rotation of board members.31


LIABILITY OF TRUSTEES AND DIRECTORS

Perhaps the most important distinction between trustees and directors relates to the duties and liabilities the law imposes on the persons in control of each institution.32 These duties are not uniform throughout the United States; rather, each jurisdiction determines whether trust law or corporation law will be applied to define the individuals responsible for running the entity. Thus, the stricter trust standard may be used as a measure of nonprofit corporate directors’ activities; similarly, the less demanding corporate standard may be all that a trustee of a charitable trust is required to meet.

The standards to which trustees were held traditionally were somewhat stricter than those applied to corporate directors, but the current trend is to make the standards the same.33

In Stern v. Lucy Webb Hayes Nat’l Training School for Deaconesses and Missionaries,34 a hospital was established for the express charitable purpose of helping the poor and sick of the Washington, DC, area. The hospital, and later a school, was incorporated as a charitable corporation under the laws of Washington, DC. The corporate bylaws established and provided for three basic committees of the trustees that were responsible for the financial management of the hospital. During the course of approximately ten years, no required committee meetings were held.

Thus, the fiscal management of the hospital was left solely in the hands of two people who became almost autonomous in their power and control of the hospital’s funds. This resulted in the trustees merely rubber-stamping the actions of those two individuals. The effect of this was to wreak havoc with the investments and budgetary functions of the institution and cause higher patient costs. Finally, in 1971, both men left the hospital’s staff, and one of the trustees began an examination of the hospital’s affairs. A lawsuit was commenced against the trustees for their alleged breaches of duty.

Judge Gesell, in Stern, noted that the law, as it relates to charitable corporations, does not fit neatly into the established common law categories of corporation or trust. He stated, however, that the modern trend is to apply corporate rather than trust principles in determining the liability of directors of charitable corporations because of the entities’ close correlation to corporations in both form and substance.

If the organization you are involved with believes that it is experiencing problems with its trustees or directors, it should enlist the aid of an experienced attorney to assist in evaluating the situation and dealing with it appropriately.


CO-OPS

Cooperative corporations, or co-ops, are organizations created for the benefit of its members. A co-op is actually a form of partnership that can be structured as a trust or nonprofit corporation. When the organization is a co-op, an agreement between the participants must be drafted stating the obligations of each participant and the role each plays in the organization. For more information about co-ops and how to start one, see www.rd.usda.gov/files/CIR45-14.pdf. Many states have statutes that define the rights and obligations of the members of a co-op. You should check with an experienced attorney when creating a co-op so that the organization complies with the laws of your state. It would also be appropriate for you to discuss the benefits of having the co-op structured as a nonprofit corporation or public trust, since having the co-op organized as a business entity provides it with additional protection. The members of a co-op that is structured as a business entity may not be liable for the wrongful acts, omissions, or contracts of other members unless they are authorized or approved.



1 National Conference of Commissioners on Uniform State Laws, Uniform Trust Code §§ 103, 405(a) (2010), available at http://www.uniformlaws.org/shared/docs/trust_code/utc_final_rev2010.pdf.

2 Restatement (Third) of Trusts §28 (2003).

3 Restatement (Third) of Trusts §28 (2003), cmt. a.

4 Holman v. Renaud, 141 Mo. App. 399 (1910).

5 MacKenzie v. Trustees of Presbytery of Jersey City, 67 N.J. Eq. 652 (1905); see generally Northern Trust v. Continental Ill., 43 Ill. App. 3d 169 (1976).

6 See Restatement (Third) of Trusts § 67, cmt. b; Reporter’s Notes, cmt. b; Uniform Trust Code § 413(a) (2010); In re Elizabeth J.K.L. Lucas Charitable Gift, 125 Haw. 351, 359 (Ct. App. 2011).

7 Bd. of Trustees of Univ. of N.C. v. Heirs of Prince, 311 N.C. 644 (1984).

8 N.C. Gen. Stat. § 36A-53(a), repealed in 2006; see also Morris v. E.A. Morris Charitable Foundation, 589 S.E. 2d 414 (N.C. App. 2003) [noting that N.C. Gen. Stat. § 36A-53(a) “applies only when three conditions have been met: (1) the testator manifested a general charitable intent; (2) the trust has become illegal, impossible, or impracticable; (3) the testator has not provided for an alternative disposition if the trust fails”] [quoting Trustees of L.C. Wagner Trust v. Barium Springs Home for Children, 401 S.E.2d 807, 813 (N.C. App.), aff’d in part, rev’d in part on other grounds, 409 S.E.2d 913 (N.C. 1991)].

9 Niemann v. Vaughn Cmty. Church, 154 Wash. 2d 365, 378 (2005); see also Phillip s v. Bd. of Hosp. Trustees of Portland, 41 Or. App.401 (1979); Iris J. Goodwin, “Donor Standing to Enforce Charitable Gifts: Civil Society vs. Donor Empowerment,” Vanderbilt Law Review 58 (2005): 1093, 1131–1135 (discussing the narrowness of the cy pres doctrine).

10 Cleveland Museum of Art v. O’Neill, 129 N.E.2d 669 (Ohio 1955); Harris v. Attorney General, 324 A.2d 279 (Conn. 1974).

11 Lynch v. Spilman, 67 Cal. 2d 251 (1967).

12 The aggregate amount of such deductions is governed by certain percentage limitations, and artists who donate their own work can deduct only the cost of materials used to create the work. A number of tax issues arise when property, rather than money, is donated, ranging from problems donating anything less than an undivided interest (e.g., a future interest or a restricted gift) to valuation disputes. The IRS has established valuation guidelines, as well as special panels to review the deductions taken by the donor. These art advisory panels are often inconsistent. See Calder v. C.I.R., 85 T.C. 713 (1985) (After Alexander Calder’s death, the art advisory panel valued a collection of 1,292 gouache paintings for estate tax purposes at $949,750 but claimed that when 1,226 of those same gouaches were gifted only six weeks after Calder’s death, they were worth $2.3 million for gift tax purposes). See also Patricia Cohen, “MoMA Gains Treasure That Met Also Coveted,” New York Times, November 28, 2012, available at http://www.nytimes.com/2012/11/28/arts/design/moma-gains-treasure-that-metropolitan-museum-of-art-also-coveted.html (After death of art dealer Ileana Sonnabend, the IRS appraised Canyon, by Robert Rauschenberg, at $65 million, although the artwork cannot legally be sold because it includes a taxidermied bald eagle).

13 IRS Form 1023, Application for Recognition of Exemption Under Section 501(c)(3) of the Internal Revenue Code available at https://www.irs.gov/uac/about-form-1023. Only certain organizations are permitted to use Form 1023-EZ. One requirement is that total assets are less than $250,000. To determine eligibility, complete the worksheet in the instructions for the form available at https://www.irs.gov/pub/irs-pdf/i1023ez.pdf.

14 IRS Form SS-4, Application for Employer Identification Number (EIN), available at https://www.irs.gov/pub/irs-pdf/fss4.pdf.

15 IRS Form 2848, Power of Attorney and Declaration of Representative, available at https://www.irs.gov/pub/irs-pdf/f2848.pdf.

16 Treas. Reg. 1.501(c)(3)-1; IRS Publication 557 (Rev. January 2017), Cat. No. 46573C, Tax-Exempt Status for Your Organization, available at https://www.irs.gov/pub/irs-pdf/p557.pdf.

17 Treas. Reg. § 1.508–1(a) requires that a new organization must file the notice required by I.R.C. § 508 on Form 1023 within fifteen months of the end of the month it was organized. However, Treas. Reg. §§ 301.9100–2 provides an automatic twelve-month extension of the fifteen-month filing requirement. IRS Exempt Organizations Determinations Manual, IRM 7.25.1 (Sep. 26, 2014), available at https://www.irs.gov/irm/part7/irm_07-025-001.html. See also IRS, “Form 1023: Purpose of Questions About Organization Applying More than 27 Months After Date of Formation,” available at https://www.irs.gov/charities-non-profits/form-1023-purpose-of-questions-about-organization-applying-more-than-27-months-after-date-of-formation.

18 Id.

19 See Lincoln Street v. Town of Springfield, 159 Vt. 181 (1992); but see Twin Valley Cmty. Serv., Inc. v. Town of Randolph, 170 Vt. 648, 649 (2000) (property leased from a private owner could be exempt from local property tax because the private owner was also a nonprofit corporation and the two entities shared a single mission); Vermont Studio Center, Inc. v. Town of Johnson, 5 A.3d 904 (Vt. 2010) (artist residency program was not entitled to public use exemption from local taxes).

20 See, e.g., Or. Rev. Stat. § 128.802.

21 See, e.g., Ronald Chester, “Improving Enforcement Mechanisms in the Charitable Sector: Can Increased Disclosure of Information be Utilized Effectively,” New England Law Review 40 (2006): 447 (despite recent media attention, legislators have been slow to enact reform legislation); Mark Side, “The Guardians Guarding Themselves: A Comparative Perspective on Nonprofit Self-Regulation” Chicago-Kent Law Review 80 (2005): 803 (cautions on risks of stricter accountability standards affects nonprofit autonomy and freedom).

22 See U.S. News & World Report, November 6, 1978, at 45.

23 BBB Wise Giving Alliance, www.give.org.

24 Charity Navigator, https://www.charitynavigator.org/.

25 GuideStar, https://www.guidestar.org.

26 CharityWatch, previously American Institute of Philanthropy, https://www.charitywatch.org/.

27 This accreditation covers twenty different areas: board oversight, board size, board meetings, board compensation, conflicts of interest, effective policies, effectiveness reports, program expenses, fund-raising expenses, accumulation of funds, audit reports, detailed expense breakdowns, accurate expense reporting, budget plans, accuracy of fund-raising and information materials, annual reports, website disclosures, donor privacy, cause-related marketing disclosures, and complaints. See Better Business Bureau Wise Giving Alliance, “How We Accredit Charities,” available at http://www.give.org/for-charities/How-We-Accredit-Charities/.

28 Goldberger, “Doesn’t Anybody Want This Job?” New York Times, June 26, 1994, at § 2, p. 1; Nicholas Penny, “Do Museum Directors Need Curatorial Experience?” Apollo, April 24, 2017, available at https://www.apollo-magazine.com/do-museum-directors-need-curatorial-experience/. However, salaries in the museum world are increasing. Alanna Martinez, “Revealing Stats on Museum Salaries May Make You Reconsider That Arts Degree,” Observer, June 29, 2017, available at http://observer.com/2017/06/revealing-stats-on-museum-salaries-may-make-you-reconsider-that-arts-degree/.

29 Evelyn Brody, “Charity Governance: What’s Trust Law Got to Do with It?” Chicago-Kent Law Review 80 (2005): 641 (“The fiduciary standards for trustees of charitable trusts and for directors of corporate charities are more similar than commonly believed.” Drafters of trust instruments and corporate documents can achieve nearly the same results. The modern trust standard “less frequently operates more ‘strictly’ than the corporate standard.”).

30 Id.

31 Id.

32 Compare Assembly of America, Inc. v. Cafesjian, 772 F. Supp. 2d 20 (D. D.C. 2011) (trustees held not to have violated fiduciary duties or good faith and fair dealing duties) with In re Charles M. Blair Family Trust, 183 P.3d 61 (2008 MT 144) (trustees violated fiduciary duties).

33 See Brody, supra note 95 (the modern trust standard “less frequently operates more ‘strictly’ than the corporate standard.”); Thomas Lee Hazen & Lisa Love Hazen, “Punctilios and Nonprofit Corporate Governance—A Comprehensive Look at Nonprofit Directors’ Fiduciary Duties,” University of Pennsylvania Journal of Business Law 14 (2012): 347 (“While some more recent decisions continue the trust analogy, the general view today in the context of nonprofit corporations is to refer to principles of corporate rather than trust law.”).

34 Stern v. Lucy Webb Hayes Nat’l Training School for Deaconesses and Missionaries, 381 F. Supp. 1003 (D.D.C. 1974).



CHAPTER 2

Nonprofit Organization Checklist

As discussed in the previous chapter, there are two forms available for the nonprofit organization. These forms are public trusts and the nonprofit corporation. A co-op can be created in either of these forms, though the participants should have a written agreement defining their participation. The structure of your organization will depend upon a number of considerations. Creating either of these forms is a rather simple process, but to do it right and enjoy all the advantages, it is highly recommended that you consult a competent lawyer. Of course, a lawyer’s time costs money, but you can save some money if you come properly prepared. The following are some of the points you should be prepared to discuss with your lawyer.


ACCOUNTANT

Other than yourself, the most important person with whom your attorney will work is your accountant. The accountant will provide valuable input on the organization’s financial structure, funding, capitalization, tax-exempt status, and other issues. Even we consulted with respected accountants to determine the accuracy of the tax information in this book.


BUSINESS NAME

Regardless of its form, every organization will have a name. Contact your attorney ahead of time with the proposed name of the organization. A quick inquiry to the corporation commissioner or secretary of state will establish whether the proposed name is available. Many corporation division offices have online services that could enable you to begin the process yourself. You or your attorney can reserve your chosen name until you are ready to use it. You will also have to consider whether the organization will have a special mark or logo that needs trademark protection. For a discussion of trademarks, see chapter 7.


STRUCTURE

It is also important to determine which form your organization will adopt since each available structure has benefits and drawbacks. The forms to consider and their pros and cons are discussed below and in chapter 1.

Cooperative Corporations

If it is determined that you will conduct your organization as a co-op, it is essential that you have a formal written agreement prepared by a skilled attorney. The more time you and the other prospective participants spend on being well prepared by discussing these details in advance of meeting with a lawyer, the less such a meeting is likely to cost you.

Following are the eight basic items of a co-op agreement that you should consider.

1. Name

As noted, every organization will have a name. Some co-ops simply use the surnames of the principal participants. The choice, in that case, is nothing more than the order of the names—which depends on various factors from prestige to the way the names sound in a particular order. If the organization’s name does not include the participants’ full names, it will be necessary to file the proposed name with the appropriate agency. Care should be taken to choose a name that is distinctive and not already in use. If the name is not distinctive, others can use it. If the name is already in use, you could be liable for trade name or trademark infringement.

2. Description of the Co-op

In describing the activity, the participants should agree on the basic scope of the activity—its requirements in regard to capital and labor, each party’s individual contributions of capital and labor, and perhaps some plans regarding future growth.
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