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Supreme Court Justice Anthony Kennedy had a request: would President Trump have a few minutes to speak privately? It was April 10, 2017, a sparkling spring morning in Washington, and Kennedy was at the White House to preside over the ceremonial swearing-in of the newest justice, Neil Gorsuch—the first time in history that a sitting justice had sworn in one of his former law clerks to join him on the bench. Just eighty days into Trump’s chaotic presidency, the confirmation of Gorsuch represented a rare and welcome victory for the beleaguered new administration, reeling from court defeats of its travel ban and, despite controlling both houses of Congress, unable to repeal President Obama’s signature health care law.

Perhaps most important, as the prominent conservative lawyers, activists, and judges assembled in the Rose Garden that day understood, Gorsuch’s addition was just one step, necessary but not sufficient, in a three-decades-long conservative bid to cement control over the high court. This effort had been as frustrating as it was lengthy. Seeming opportunities for dominance repeatedly slipped away, with Republican nominees, including Kennedy himself, turning out to be less reliably conservative than advertised. But Republicans had learned from those costly errors, assembling a farm team of potential nominees whose judicial records could be carefully scrutinized to detect any risks of ideological deviation. Gorsuch was among those who came bearing the seal of approval of the Federalist Society, the conservative legal group that had made itself the central actor in this court-shaping exercise and was playing an even more outsize role in the new administration.

Trump took pains to single out one man who was not in the Rose Garden that day, Senate majority leader Mitch McConnell, “for all that he did to make this achievement possible.”1 Indeed, everyone present knew that McConnell had been the indispensable man leading to that moment. Had it not been for McConnell, President Barack Obama would have filled the vacancy created by Justice Antonin Scalia’s sudden death in February 2016, and Justice Merrick Garland would be sitting on the high court, anchoring a newly fortified liberal majority. McConnell, with his audacious announcement that the opening would not be filled—no matter that Obama had eleven months remaining in his term—had avoided that fateful outcome. His intervention meant that Gorsuch now occupied Scalia’s seat—a conservative-for-conservative swap. The next vacancy was almost certain to be the far more critical one, shifting the court’s balance instead of affirming it.

On that score, all eyes were on the eighty-year-old Kennedy, then serving his thirtieth year on the high court and, by dint of age, years of service, and political allegiance, the most likely to depart. The swing justice on an already conservative court, Kennedy was pleased about Gorsuch, but he had another former law clerk on his mind as he was ushered into Trump’s private dining room for an unusual session with the president and White House counsel Don McGahn. Justices are routinely invited to the White House for social events, state dinners, and holiday parties. But at least until Trump took office, such one-on-one meetings were rare in the modern era, with its finicky notions about preserving the appearance of judicial independence—unlike the relaxed days when justices did double duty as private counselors to presidents such as Franklin Roosevelt and Lyndon Johnson.

In the chronically leaky Trump White House, aides took pains to keep the Trump-Kennedy meeting secret. There were no public reports about the session, and only a few senior officials ever learned what Kennedy said to Trump that day. The justice’s message to the president was as consequential as it was straightforward, and it was a remarkable insertion by a sitting justice into the distinctly presidential act of judge picking. As a candidate, Trump had upended tradition by issuing a list of judges—it ultimately grew to twenty-one, including Gorsuch—from which he pledged to pick his Supreme Court nominees. Now Kennedy had a recommendation for Trump’s list. You named one of my former clerks, Kennedy told Trump. You should think about another one: Brett Kavanaugh.

When Anthony Kennedy spoke, the Trump White House listened, with good reason. During the campaign, when Trump, against all expectations, emerged as the Republican nominee and ultimate victor over Hillary Clinton, the issue of judicial selection had been a utilitarian means to an electoral end. The socially conservative and evangelical voters Trump needed to win were deeply, understandably suspicious of the thrice-married, once-Democratic New Yorker. They were particularly dubious about how Trump would approach the critical task of shaping the federal judiciary, especially the Supreme Court.

The list of high court candidates that Trump produced with the help of the Federalist Society, upending convention with typical Trumpian bravado, was explicitly aimed at calming their concerns, and it succeeded beyond the wildest expectations of its creators. On Election Day, more than a quarter of Trump voters identified the Supreme Court as the critical factor in determining their vote. White, evangelical, born-again Christians broke 81 percent for Trump to 16 percent for Hillary Clinton, meaning that Trump outperformed previous Republican nominees Mitt Romney, John McCain, and George W. Bush among such voters.2

In office, Trump not only keenly understood the politics of judicial selection and its importance to his reelection, he also gained a new appreciation for what the Supreme Court meant to a president’s legacy. Thanks to McConnell’s ruthlessness, Trump had inherited what no president had before: the gift of an existing vacancy. The canny Kentuckian had insisted that the Scalia seat would remain unfilled until the next president took office, not so much because he thought Trump would win—that prospect seemed remote—but because it would help shield his Senate majority. Conservative voters would turn out if a Supreme Court seat hung in the balance, and that would help McConnell’s members.

But the brazen tactic worked better than McConnell could have imagined. Now, having replaced Scalia with Gorsuch to great acclaim, Trump craved the chance to name another justice, and Kennedy was the most promising target. Indeed, Gorsuch had been selected in part to flatter Kennedy’s sizable ego and to reassure Kennedy that, if he chose to retire, Trump would not behave irrationally in filling his seat. The president’s tweets might be unhinged, but his judicial nominees would be solid, establishment choices. “The deal is Kennedy, when he sees that Trump’s not crazy, we definitely have a deal with Kennedy,” one adviser recalled. “It’s got to be Gorsuch to replace Scalia. It’s a signal to Kennedy.”

The new administration already had strong reason to believe that Kennedy’s departure would come sooner rather than later—at the end of the court’s term in June of 2017, just a few months away. Administration officials were giddy at the prospect: Trump, or so they thought, would be able to name two justices to the high court during his first six months in office, as many as Obama had managed during his full eight years. Depending on what happened, perhaps two additional vacancies could be in the offing. Trump, always shooting high, was inclined to be even more optimistic. “I think I’m going to get five,” he liked to tell people.3

One clue to Kennedy’s inclinations came the weekend after the new administration took office, at the annual dinner of the Alfalfa Club, an elite Washington institution whose sole function is to convene the highest ranks of government officials and business leaders over lobster bisque and filet mignon. While the president himself was a no-show for this swampiest of events, his new administration was out in force. Among those gathered at the Capital Hilton that night were first daughter Ivanka Trump and husband, Jared Kushner; Vice President Mike Pence; chief of staff Reince Priebus; and presidential counselor Kellyanne Conway, fresh off her triumph as the first woman to manage a Republican presidential campaign. As the guests mingled and gossiped, a lanky-haired man speaking with Conway offered the most intriguing of the congratulations she collected that night.

“No one,” he told Conway, “was happier about the election than my father.”4

This was no ordinary observation, because the speaker was no ordinary well-wisher. He was Gregory Kennedy, a Stanford Law School graduate and investment banker then taking a brief detour to work for the new administration as a financial adviser at NASA. More to the point, he was Anthony Kennedy’s son.

“That’s good to know,” Conway replied. “That happiness has consequences.” She promptly reported the encounter to her White House colleagues, including Trump himself.

That wasn’t the only indication. The administration had a secret and valuable back channel to Kennedy courtesy of Leonard Leo, the Federalist Society executive vice president who had been instrumental in assembling Trump’s Supreme Court list and bragged privately about his secret meetings with one of Kennedy’s sons. As early as the transition, Leo was convinced—and was insisting to Trump’s advisers—that, based on these conversations, Kennedy was ready to retire.

The Trump White House would do whatever it took to make that happen. In his remarks at the Gorsuch ceremony, Trump seized the opportunity to woo Kennedy. During the campaign, Trump had excoriated Kennedy’s far more conservative colleague, Chief Justice John Roberts. “A disaster in terms of everything we stand for,” Trump called Roberts in one primary debate.5 Now he had no qualms about lavishing praise on Kennedy, who had infuriated conservatives with his votes to protect abortion and expand gay rights. “A great man of outstanding accomplishment” who “has been praised by all for his dedicated and dignified service,” Trump said of Kennedy.6

And he clearly heeded the justice’s advice. In the weeks after the Gorsuch swearing-in, musing about the prospect of another vacancy, Trump began to mention: there are a few of Kennedy’s clerks that we ought to take a hard look at. And he would ask friends and advisers what they knew about Brett Kavanaugh and what they thought of him. The president wanted to know: Would he be a good choice? A strong Trump justice?



Any Supreme Court retirement is enormously consequential. A Kennedy departure, if and when it came to pass, would be cataclysmic because of the pivotal role he had played on the closely divided court. No longer would conservatives be subject to the idiosyncratic jurisprudence of a Tony Kennedy, who one day could author the ruling in Citizens United v. Federal Election Commission, which ushered in a new era of unbridled campaign spending, and another day could declare that the Constitution’s unwritten regard for dignity included the right to same-sex marriage. A predictable, consistent conservative would lock in a reliable five-vote majority. A young enough one, to replace the octogenarian Kennedy, could ensure that the majority would last for years to come.

This was a conservative project decades in the making—a project that stretched back to Kennedy’s own selection by Ronald Reagan in 1987. Kennedy had been chosen to replace the retiring Lewis Powell only after the failure of Robert Bork, the conservative legal icon whose Senate defeat had left wounds that remained raw all these years later. Kennedy was an establishment Republican, but it was clear even at the time that he was no Bork. Time and again, over the previous decades, conservatives had watched as the nominees of Republican presidents veered to the left and disappointed them once confirmed. Perhaps most painfully, when the court appeared ready in 1992 to jettison the constitutional right to abortion it had declared in 1973, three Republican-appointed justices betrayed the cause, as conservatives saw it. Instead of overturning Roe v. Wade, as had been expected, Kennedy—joined by Reagan’s first appointee, Sandra Day O’Connor, and George H. W. Bush nominee David Souter—intervened to save it. Conservatives were determined not to allow another Republican president to make any more such mistakes. Through those bitter lessons, and through the emergence of the Federalist Society and its allied entities, they had built the legal infrastructure to help avoid another catastrophe.



No one better understood the significance of the conservative enterprise to reshape the federal judiciary, and no one had been a more energetic participant in it or as eager a beneficiary of its influence than Kavanaugh, the former clerk whose merits Kennedy praised to Trump that day. Then fifty-two, Kavanaugh, a graduate of Yale College and Yale Law School, had risen meteorically through the conservative legal ranks: a clerkship with Kennedy; a stint as a prosecutor for independent counsel Kenneth Starr as he investigated Bill and Hillary Clinton; five years in the George W. Bush administration; and, for the previous dozen years, a seat on the prestigious federal appeals court in Washington.

Much as the conservative movement had spent decades making certain that it would not again squander the opportunity of a Supreme Court vacancy, Kavanaugh had spent a lifetime preparing for it—angling for it, as some observers saw it. After eight years under a Democratic president, Trump’s unexpected ascendance could be Kavanaugh’s opportunity at long last. A Kavanaugh candidacy for the high court could help induce Kennedy to retire. Kavanaugh had a lengthy record that could attest to his reliability as a conservative jurist; notwithstanding jitters among some conservatives, there was little risk he would be, as they most feared, another Souter or even another Kennedy. And as the conservative legal project shifted from combustible social issues like abortion and gay rights to what Trump adviser Steve Bannon called the “deconstruction of the administrative state,” Kavanaugh’s belief that administrative agencies had been given too much leeway to regulate was in sync with this business-oriented conservative agenda. He had amassed squadrons of well-placed allies like Kennedy, who helped him secure the nomination, and George W. Bush, who rallied to his defense when, at the eleventh hour, his once certain confirmation appeared in jeopardy. He was, in short, a man whose résumé was perfectly crafted for this moment.



The story of Kavanaugh, his ultimate selection, and what turned out to be the contentious road to his confirmation is in part a story of paradoxes. A president who came to office promising to drain the swamp, a president who disdained all things Bush, ended up choosing for his nominee a lobbyist’s son who had spent nearly his entire career inside the confines of the Beltway—a man who not only worked for years at Bush’s elbow but had also married the president’s secretary. A nominee who was chosen because of those very establishment credentials, including a glittering résumé that seemed to mark him as the safest choice in a closely divided Senate, turned out to be not so safe after all, his confirmation nearly derailed by last-minute allegations of sexual misconduct. A nominee whose selection was almost torpedoed by social conservatives who feared he would be another unreliable “squish”—and who mounted a desperate effort to block his selection—ended up with those very conservatives coalescing behind Kavanaugh and celebrating him as a martyr to Democratic desperation.

The story of Kavanaugh’s confirmation is also the story of history converging and repeating itself. The Kavanaugh nomination battle evoked the high ideological stakes of the Bork fight—this time waged in the unhinged new era of Twitter and 24-7 cable television and accompanied by a multimillion-dollar advertising onslaught financed by secret donors on both sides. The Kavanaugh fight echoed the ugly and contested sexual drama of the Clarence Thomas hearings—this time amid the unforgiving atmosphere of the #MeToo movement.

The fusion of those two previous episodes occurred in the already combustible environment of Donald Trump’s Washington, a world in which norms of civility were shredded, partisan battle lines hardened, and a win-at-any-cost mentality prevailed. As the confirmation battle unfolded, each side operated from the conviction that the opposition would stop at nothing. Democrats believed that Republicans would do anything to muscle through their nominee; Republicans were equally convinced that Democrats would do whatever it took to defeat him. And both sides well understood: Kavanaugh’s nomination offered conservatives the opportunity they had been seeking for decades—the reliable, entrenched majority that had so long eluded them.

Before all that could happen, there was just one problem, a hurdle that Kennedy referenced in his meeting with Trump that day. The president had promised to pick Supreme Court nominees only from his list. Brett Kavanaugh was not on it, and this was no mere oversight.






PART ONE [image: Image] The Choice







CHAPTER ONE [image: Image] The Missing Man


In the summer of 2016, Brett Kavanaugh was celebrating his tenth year on the bench, and his growing ranks of law clerks had gathered for a reunion. This one, held in June at the Chevy Chase Club, not far from Kavanaugh’s home, came at an odd, even awkward moment, with Donald Trump about to claim the Republican nomination. Some of the clerks were Democrats, and though more were Republicans, few if any were Trump Republicans. All of them, it is safe to say, had been astonished a few weeks earlier when Trump released a list of eleven potential Supreme Court nominees that was notable for the name it did not include: Brett Kavanaugh. By this stage in his career, Kavanaugh was an obvious if not leading choice for any Republican president or presidential contender. He had been on Mitt Romney’s short list for the Supreme Court during the 2012 campaign and no doubt would have been at the top of the roster for any of the establishment GOP candidates in 2016, such as Jeb Bush and Marco Rubio, except that they had long before fallen to Trump.

Still, at that point the prospect of the blowhard New York reality television star actually winning the presidency seemed fanciful. So when Travis Lenkner, an early Kavanaugh clerk who was serving as master of ceremonies for the event, referred to Trump’s glaring omission, it was more in the nature of gentle joshing than painful jab. Here’s to Judge Kavanaugh, he toasted—the twelfth man on Trump’s eleven-person list.



Trump had been toying with the notion of that list for months before the plan became public. Before the Iowa caucuses, when New Jersey governor Chris Christie, at the time a Trump rival but also a friend of long standing, asked Trump how he was going to manage the problem of attracting evangelicals, Trump threw out a suggestion: what about getting the Federalist Society to produce a list for him? Good idea, Christie responded; you should talk to Leonard Leo. Trump wasn’t going to secure the nomination, he figured, so offering Trump advice was like giving away snow in winter.

Ted Cruz, the conservative senator from Texas, came in first in the Iowa caucuses on February 1, thanks in large part to his support among evangelicals, the very constituency that Christie had identified as a Trump vulnerability. Trump won the New Hampshire primary eight days later. Then came the event that upended the campaign—and, as it played out, helped catapult Trump to victory. Don McGahn, the Trump campaign’s general counsel and, in his spare time, guitar player for a rock-and-roll cover band, was on his way to a gig that Saturday afternoon when he received a text from his wife: “Scalia died.”1 McGahn pulled to the side of the road to collect his thoughts. There was a primary in South Carolina that night, and the candidate needed to be prepared for questions on this new front.

Scalia’s death generated an instantaneous miniversion of the Trump list—and the first inkling that Kavanaugh might have a problem making it. As Trump did his once-over-lightly form of debate prep later that day—forty-five minutes in a room with key advisers as well as others who called in—McGahn pressed the point: the candidate couldn’t simply rely on a generic pledge to name a justice in the Scalia mold. That wouldn’t be convincing, not from Trump. Voters listening to the debate wouldn’t have any worries about Cruz filling Scalia’s seat, McGahn argued. Trump, on the other hand, was an unknown, and untrusted, quantity. He had been, not so long ago, in favor of abortion rights and a ban on assault weapons. He needed to back up his promises with some specifics. So that evening, when moderator John Dickerson of CBS raised Scalia’s death as the first question of the debate, Trump not only echoed McConnell in calling for “delay, delay, delay” until a new president could be elected, he also took the unusual step of volunteering names of those he would consider for the vacancy. “We could have a Diane Sykes, or you could have a Bill Pryor, we have some fantastic people,” Trump offered. Those names were significant—a calculated signal to the conservative base that Trump would pick judges to their liking.2

Sykes, a former justice of the Wisconsin Supreme Court named to the Seventh Circuit by George W. Bush, was a darling of social conservatives for, among other things, striking down the Affordable Care Act’s requirement that employers provide no-cost contraceptive coverage, a mandate that Sykes said infringed on the religious freedom of Catholic business owners.3 She had attracted the attention of McGahn, an election lawyer who detested campaign finance regulation, with a ruling striking down major parts of Wisconsin’s campaign finance law on First Amendment grounds.4 (After the election, Sykes made it to a first-round interview with the president’s advisers. But Trump was put off by her marriage to a leading Republican Trump critic, talk radio host Charlie Sykes, although he kept forgetting the key fact: the Sykeses were divorced.)

Pryor, a former attorney general of Alabama tapped for the Eleventh Circuit by Bush, was even more controversial—and therefore an even more potent signal for Trump to send to conservatives. Among other things, Pryor had dismissed the Supreme Court as “nine octogenarian lawyers” and criticized Roe v. Wade as “the day seven members of our highest court ripped the constitution and ripped out the life of millions of unborn children.”5

As McGahn later described Trump’s approach to the debate, “I knew then that President Trump was a different kind of guy. For him to go up in a debate and say ‘Judge Pryor’ showed me he was the real deal when it was going to come to judges. There was no hesitancy. There was none of this, ‘Well, you know, who are the moderates?’ ”6

There was one name McGahn floated on the night of Scalia’s death, as his candidate did his debate prep, that Trump waved off. No one from the swamp, Trump instructed. That meant no Kavanaugh.

There was another, related problem as well. “When people think of Brett,” one campaign official explained, “they think of Bush.” That was not exactly a plus in Trumpworld, and certainly not with the candidate himself. Jeb Bush, the brother of the president for whom Kavanaugh had worked, was still in the race—he dropped out a week later—and even after that the hostility between the Trump and Bush camps festered.



Scalia’s death—and McConnell’s vow to hold the seat open for the next president—transformed the campaign equation. For voters in the Republican base—far more than for Democrats—courts, and the Supreme Court in particular, are always a motivating force. These voters are tired of what they view as unelected judges writing policy preferences into constitutional law. For decades, these liberal judges prevented ordinary citizens from protecting the lives of the unborn and from allowing their children to pray in school. Now they were trying to tell them not only that gays and lesbians had a constitutional right to marry but also that a baker whose religion held that same-sex marriage was sinful had to bake a cake to celebrate the marriage or else be put out of business. Now Scalia’s death brought those concerns to the forefront. Hillary Clinton could not be permitted to replace Scalia with a liberal justice.

The future of the court was comfortable terrain for Cruz, a Harvard-trained lawyer, clerk to Chief Justice William Rehnquist, and former Texas solicitor general. The Texas senator was delighted to exploit the issue not only against Clinton but also, more immediately, against Trump. And he had a handy weapon to wield against his rival: Trump’s sister Maryanne Trump Barry. Older than Trump by nine years, Barry was a veteran federal judge, first appointed to a federal trial-court judgeship by Reagan and elevated to the Third Circuit in 1999 by Bill Clinton. Trump had raised the prospect of tapping his sister for the high court—“jokingly,” he insisted—and managed to dig himself into an even deeper hole with social conservatives.7

“I think she’d be phenomenal. I think she’d be one of the best,” Trump told Bloomberg Politics in August 2015 about the idea of his sister as a justice. “But frankly, we’d have to rule that out now, at least temporarily.” Again, in October 2015, he told Fox News about the idea of naming his sister to the high court, “I would love to, but I think she would be the one to say, ‘No way, no way.’ ”8

Trump may have been joking, but conservatives were not amused. Barry was anathema to conservatives for a 2000 ruling in which she struck down a New Jersey law banning the procedure known as partial-birth abortion. The Supreme Court had just overturned Nebraska’s nearly identical law, but that didn’t matter.9 Conservative activists—and Trump’s Republican rivals—still railed against Barry.

Trump’s “breezy adulations—‘phenomenal’ and ‘one of the best’—gloss over the reality that Barry is a pro-abortion judicial activist,” warned Carrie Severino of the Judicial Crisis Network, the Leo-linked group that eventually fell into line and spent millions of dollars promoting Trump’s Supreme Court picks after the election. In a USA Today op-ed piece headlined DON’T TRUMP THE SUPREME COURT, she cautioned that Trump “has yet to prove that he can be trusted with that most precious of presidential powers: the power to shape the high court.”10

Likewise, conservative activist Penny Nance of Concerned Women for America called Trump’s praise for his sister “alarming and disturbing,” adding, “That Mr. Trump can so easily offer effusive praise of a judge who is in favor of giving constitutional protection to partial-birth abortion—simply based on the fact that the judge is his sibling—calls into question not just his readiness to be the nominee for the party that fights for the unborn, but his overall fitness for the most important job in the world.”11

In the days after Scalia’s death, Cruz flayed Trump for the comments about his sister. A “Bill Clinton–appointed federal appellate judge who is a radical pro-abortion extremist,” Cruz said.12 For Trump, producing that list, and getting it right, was going to be more important than ever.



By the end of March, Trump was improbably—alarmingly, to much of his party—on the verge of clinching the GOP presidential nomination. But he faced the same vexing problem he had discussed with Christie in Iowa: winning the trust of social conservatives and persuading them to turn out for him in November. On a triumphal trip to the capital as the party’s all-but-certain nominee on March 21, Trump visited the Washington Post for a session with the editorial board, unveiling a list of foreign policy advisers and, ever the real estate developer, complimenting the newspaper’s gleaming new offices. He toured the new Trump International Hotel under construction on Pennsylvania Avenue, touting its granite exterior—“they don’t build them like that anymore, that I can tell you”—and the cavernous lobby, soon to be adorned with “marble, beautiful marble, from different parts of the world.”13 He pledged fealty to Israel before the American Israel Public Affairs Committee, assuring the crowd, “My daughter Ivanka is about to have a beautiful, Jewish baby.”14

And he convened a group of conservative lawmakers and activists—including Alabama Republican Jefferson Sessions, the first senator to endorse Trump; Heritage Foundation president and former South Carolina senator Jim DeMint; and former House leaders Newt Gingrich and Bob Livingston—to help him tackle the conservative problem.

“The meeting wasn’t philosophical. The meeting was political,” Gingrich recalled of the session in a conference room at Jones Day, McGahn’s law firm. “The meeting was—there are a large number of conservatives who are still not convinced you’re a conservative. What can he do to reassure people that he’s really a conservative?”15

Judges were the obvious answer, and Trump now floated his audacious solution before the group: releasing a list of prospective Supreme Court nominees. Under normal circumstances, with normal presidential candidates, such short lists of potential nominees are closely guarded secrets. Trump turned that convention on its head, much to the discomfort of some of his advisers. It wasn’t having the list that mattered, as Trump saw the situation—it was making the names public. “I don’t think any experienced politician would have done that,” said Trump adviser and former New York mayor Rudy Giuliani. “But he’s different. And I think he felt because I’m different I have to do things differently to satisfy people that I know what I’m doing.”16

Trump, never a man to keep a secret, telegraphed his plans later that day in a news conference held amid the construction of the Trump hotel. “I’m gonna submit a list of justices, potential justices of the United States Supreme Court that I will appoint from the list,” he said. “I won’t go beyond that list. And I’m gonna let people know. Because some people say, maybe I’ll appoint a liberal judge. I’m not appointing a liberal judge.”17

As the group discussed the judges list, the Heritage Foundation’s DeMint volunteered his organization’s services in putting together some names. But one man in the room that day had come forewarned by McGahn of Trump’s desire to have a list and was forearmed with a roster of names. The Federalist Society’s Leo stayed behind after the gathering broke up to speak with Trump and McGahn. He reached into his jacket pocket and pulled out a list of six possibilities.

“I was really hoping for twelve,” Trump told him.

“We can try,” Leo replied.18

Leo’s answer was telling. As Trump pressed him to come up with more names, there was one obvious candidate whom Leo nonetheless omitted. Once again, Kavanaugh was the missing man.

Kavanaugh’s absence from Leo’s list was no accident. Kavanaugh and Leo had known each other for years; they had worked together on judges back when Kavanaugh was at the Bush White House. But privately, Leo harbored concerns about the reliability of Kavanaugh’s conservatism—worries prompted by, but not limited to, the fact that Kavanaugh had demurred a few years back, when he had the chance, to vote to overturn Obama’s signature health care law.

Leo “didn’t trust that Brett wasn’t going to pull a Souter because of his background, being a swamp creature, born and raised in the D.C. area, being very much a Bush Republican,” said one close observer. “All the credentials … pointed to someone who was high risk.”

Those worries weren’t well known outside conservative circles, but—much as his Bush ties served as a black mark with Trump—they threatened to keep the well-credentialed jurist from the Supreme Court seat that he had long coveted.



Well before the meeting at Jones Day, the Federalist Society had become the conservative movement’s established clearinghouse for legal talent. For Trump, the Federalist Society’s imprimatur served as a kind of Good Housekeeping seal of approval for judicial nominees. If the Federalist Society blessed Trump’s picks, conservatives could relax.

Not in their wildest, most ambitious dreams did the founders of the Federalist Society imagine that their group would eventually wield such influence when they organized their first event, held at Yale on the last weekend of April in 1982. “A Symposium on Federalism: Legal and Political Ramifications,” the gathering was called, a reflection of the wonky inclinations of the society’s creators, a group of Yale, Chicago, and Harvard Law students.19 As the proposal for the event explained, “Law schools and the legal profession are currently strongly dominated by a form of orthodox liberal ideology which advocates a centralized and uniform society.” It was time to formulate “a comprehensive conservative critique.”20

Robert Bork, who would be nominated to the Supreme Court five years later, was present at that first event. So were Antonin Scalia, then a University of Chicago law professor, and Ted Olson, then head of the Justice Department’s Office of Legal Counsel. The conference was the first of many networking opportunities—Woodstock for the conservative legal movement, as one attendee put it.21 As much as the Federalist Society was conceived and continues to operate as an intellectual enterprise, it evolved to serve an even more influential and initially unforeseen purpose: attracting, developing, and credentialing the foot soldiers of the burgeoning conservative legal movement.

With Republicans in control of the White House for the next decade, members of the Federalist Society formed the beginnings of a new legal ruling class. The students who once were outliers in the legal academy, oddballs in liberal-dominated class discussions, found themselves holding a valuable new credential. Federalist Society members—the group soon expanded from law school campuses to outposts among practicing lawyers nationwide—provided the legal infrastructure for the Reagan and Bush administrations. Like a stocked pond from which to fish, the Federalist Society supplied the kind of originalist judges that Reagan attorney general Edwin Meese and his successors had committed to putting on the bench, nominees who pledged to hew to the original meaning of the Constitution and avoid substituting their policy preferences for the intent of the framers.

After eight years of a Democratic White House, and with control of the Supreme Court in the balance, the outcome of the 2016 election was of immense importance to the Federalist Society and Leo, especially after Scalia’s death. Conservatives feared that their work of decades would be undone in a matter of months. “When we lost Justice Scalia … it seemed the court would once and for all become the instrument of the progressive liberal agenda,” Leo recalled.22 He put the stakes in apocalyptic terms. “Staring at that vacancy,” Leo said, “fear permeated every day in that countdown to November 8th.”23

Leo had once disdained advances from the Trump campaign. In February 2015, four months before Trump’s fateful escalator ride into the lobby of Trump Tower, the candidate-in-waiting was already making the rounds with the party faithful, speaking at the annual Conservative Political Action Conference. In the hallways of the Gaylord National Resort in suburban Maryland, amid the conservative radio hosts and the Tea Party activists dressed in colonial garb, Trump’s eager young aide Sam Nunberg, who had met Leo when Nunberg was a student at Touro Law Center on Long Island, buttonholed the Federalist Society official.

“I’m working for Mr. Trump: he’s speaking here, and he’s going to be running,” Nunberg recalled telling Leo. “I just want you to understand that he’s going to run. The judiciary is a very important issue to him. He gets it, and you’re going to get everything you want.” Leo, Nunberg said, replied, “Oh, that’s great. Follow up with me.” Leo, as Nunberg interpreted it, “was being nice. He wasn’t being dismissive. But it also wasn’t something that was going to be such a top priority to him.”24

But Trump turned out to be a candidate to be taken seriously—a top priority, in fact. By January 2016, as the Iowa caucuses approached, the tables—and the balance of power—had turned: the Federalist Society was now eager to connect with the surging Trump campaign. Federalist Society vice president Jonathan Bunch tracked down Trump campaign lawyer McGahn, saying the group wanted to discuss judicial selection. “You have nothing to worry about,” McGahn recalled telling him. “I’ve known Leonard for years.”25

The two men made the oddest of couples—Leo, with his highbrow talk of the “structural Constitution,” and Trump, who knew so little of the document that he once referred to its nonexistent Article XII. Leo cared about judges because he cared about reining in what he viewed as the excesses of an out-of-control judiciary. Trump cared about judges because caring about judges might help get him elected. If it was a marriage of convenience, it was an arrangement that worked out well for both parties to the transaction.



By the time of the 2016 campaign, Leo had made himself into a central, perhaps the central, player in conservative legal circles. During the George W. Bush administration, he was one of a group known as the Four Horsemen: the other three were Meese, George H. W. Bush White House counsel Boyden Gray, and Jay Sekulow of the American Center for Law and Justice, later to become Trump’s personal lawyer. The Four Horsemen coordinated closely with the Bush White House, including a young lawyer in the counsel’s office named Brett Kavanaugh, to ensure that judicial openings would be filled with reliable conservatives. When a Supreme Court vacancy arose, first with O’Connor’s retirement and then with Rehnquist’s death, Leo would take a leave from the Federalist Society to help shepherd the nominees—John Roberts and Samuel Alito—through confirmation.

An alumnus of Cornell University and Cornell Law School, where he founded the Federalist Society chapter before graduating in 1989, Leo clerked on the D.C. Circuit court for conservative Raymond Randolph and has worked for the Federalist Society ever since. An owlish-looking man with a penchant for tailored suits, Leo combines devout Catholicism—the father of seven, he has attended daily Mass since the death in 2007 of his oldest daughter, born with spina bifida—with a taste for fine clothes and fine dining.26 He keeps a wine locker at Morton’s, the downtown Washington steak house, and his wine buyer is the chief steward at the Trump International Hotel.27

Leo’s twin driving forces, mutually reinforcing, are Catholicism and judicial conservatism. In public, he disavows any zeal for overturning the constitutional right to abortion. He has accused the left of “using Roe v. Wade as a scare tactic,” adding, “This is not about overturning a particular case. It’s about getting the Constitution right.”28 That public posture is at odds with his private comments. “For Leonard, it’s all about Roe,” said one friend. As conservative blogger Ed Whelan wrote in December 2016, defending Leo against improbable attacks from the right, “No one has been more dedicated to the enterprise of building a Supreme Court that will overturn Roe v. Wade than the Federalist Society’s Leonard Leo.”29

As the years went on, a significant part of Leo’s influence stemmed from one essential skill he brought to the conservative legal enterprise: raising the money needed to run it. This was no easy lift. Big donors—the kind of financiers who can afford the enormous sums needed to underwrite a modern nomination fight—prefer to see a more immediate return on their investments than a judicial confirmation, whose impact could take years if not decades to manifest itself. Leo excelled at explaining the stakes and securing the checks.

Federal tax law allowed Leo to keep the identity of his donors secret, and Leo was adept at batting aside questions about the sources of his funding. There was a storied history of anonymous money being used to support worthy causes, he argued: just look at the civil rights movement. And he disavowed deep involvement in financial operations. “I’m not particularly knowledgeable about a lot of it,” he told the Washington Post. “I don’t waste my time on stories that involve money and politics because what I care about is ideas.”30

This was beyond disingenuous. The greatest source of Leo’s power was his singular knack for coaxing huge checks, some as large as eight figures, out of billionaire donors. The Washington Post added up the amount that Leo-affiliated nonprofit organizations had raised between 2014 and 2017 alone and produced the staggering sum of more than $250 million.

Doing good for the conservative cause, it turned out, also offered Leo the ability to do well for himself. He made in excess of $400,000 a year at the Federalist Society, but that accounted for only one of his income streams. He has identified himself in campaign finance filings as an employee of the BH Group, an otherwise unknown Virginia company that has in turn received more than $4 million in payments from Leo-affiliated entities for unspecified consulting, research, and public relations services. In August 2018, Leo paid off the mortgage on the northern Virginia home he had purchased in 2010 for $710,000. Two months later, as the Kavanaugh confirmation was coming to a final vote, Leo closed on a $3.3 million, eleven-bedroom, eight-bathroom waterfront home in Mount Desert Island, Maine. In a statement to the Washington Post, he described it as “a retreat for our large family and for extending hospitality to our community of personal and professional friends and co-workers.”31 Real estate records show that the mortgage on the Maine home was paid off in July 2019.32

As Leo’s influence grew and his profile rose with the new administration, there was, as there is for anyone with such outsize success, a degree of bristling at his new prominence. “It really did become like he had a little bit of a God complex, as if he were doing the court appointments,” said one person who watched Leo from up close. “People were going to him to pitch themselves … ‘If I can get in front of Leonard’, ‘Can you make an introduction to Leonard?’, ‘What do you think Leonard would think?’, ‘How do I get to Leonard?’ It’s become the Leonard primary—that’s what it’s become under Trump.”

This elevation of Leo’s influence was more than a little inflated, but at least initially that puffery served Leo and the White House simultaneously. “His role both in the selection and even through the confirmation process was a lot more limited than people assume, but it was to our benefit,” said one White House official. “That guy is the stamp of approval.”

Over time, one person who was put out by Leo’s new prominence was Trump himself. At one point, after Kennedy retired and Leo was making the rounds of the Sunday talk shows, Trump exploded, not once but repeatedly, about Leo’s ubiquity. “Who’s this little fucking midget?” he complained, a reference to Leo’s short stature. “That fucking Leonard Leo yapping his mouth,” Trump told another adviser. “Everybody should just keep quiet. I make the decisions here.”

Leo, whose ego had a tendency to get the better of his judgment, would generally remember to acknowledge that the president had the final say. But in an interview after the Kavanaugh confirmation, he offered a revealing comment about the way he perceived his own role in the universe of judicial selection. “I was here long before this president,” Leo observed, “and I will be doing what I am doing, God willing, long after.”33



The process of crafting the list of potential Supreme Court justices took far more time than Trump had anticipated because the final version was delayed by internal “bickering,” as one adviser put it, over who would make it on and who would be left off. The hastily assembled list of foreign policy advisers Trump had released to the Washington Post the day of the Jones Day meeting—including such nonentities as Carter Page and George Papadopoulos—had been met with widespread derision. That kind of scorn infuriated Trump, and he was determined that it not be repeated with his Supreme Court list. “If we’re going to do this, we can’t fuck it up,” Trump told McGahn. “We can’t have anybody angry with me when this list comes out. I want everybody to be happy.” Assembling the list, McGahn lamented to one friend, was like “juggling chain saws.”

McGahn later made the point that his candidate, in assembling the list, had rejected the conventional political advice to move in a more moderate direction after securing the nomination. “It was not done in the primary season to get people to think he was more conservative than he was,” McGahn said. “It came out after he was the presumptive nominee, at which point every person in Washington said, ‘It’s over; can’t do that; got to move to the middle. It will scare people.’ ”34

That account is more than a little self-serving. Assembling, and publicizing, a list of full-throated conservatives was not an act of political foolhardiness on Trump’s part or a demonstration of damn-the-torpedoes conservative bravado. It was a calculated—and long-planned—maneuver to reassure the base. After calling Trump a “pathological liar,” “narcissist,” and “serial philanderer,” Ted Cruz had dropped out of the race a few weeks before the list was finally unveiled.35 But as the harshness of his language about the putative nominee indicated, the fears the Texan had fomented about Trump among the conservative base lingered. Cruz remained a lurking irritant to the Trump campaign, which feared a convention challenge.

It took an additional nudge from McConnell to get the list unveiled two months later. Meeting with Trump later that spring, McConnell suggested that the candidate finally put “pen to paper,” and that “there would be great satisfaction in the conservative community if he made his list public,” said McConnell strategist Josh Holmes.36

In the end, the list, released on May 18, consisted of six federal appeals court judges named by President George W. Bush and five state supreme court justices appointed by Republican governors. It was heavy on social conservatives, including the two Trump had mentioned on the night of Scalia’s death, Sykes and Pryor. “We did what we had to do,” McGahn told one associate. “It’s not the Bible. It’s a list.” The list, said social conservative activist Gary Bauer, “was huge … It was a list full of people that we that work in this field know of, and know about.”

The first list was not the final one. In September, the campaign issued a second roster, with ten additional names. If the point of the first list was to reassure conservatives in general, the second was designed to reassure one conservative in particular—Cruz. The Texas senator had declined to endorse Trump at the Republican convention in Cleveland, urging listeners instead to “vote your conscience.”37

By September, Cruz was prepared to make the endorsement, but he had a price, consisting of two list-related parts. The first was a tighter commitment that Trump would limit himself to the list in choosing a replacement for Scalia. Trump’s original language, back in May, was more loosey-goosey. The list, he said then, was “representative of the kind of constitutional principles I value” and would serve as “a guide to nominate our next United States Supreme Court justices.”38 Cruz wanted Trump to nail things down, so he did. “This list is definitive, and I will choose only from it in picking future justices of the Supreme Court,” Trump proclaimed. Cruz’s second requirement was that Trump put Mike Lee, Cruz’s Senate colleague from Utah—who had, notably, refused to back Trump—on the list.39

Within hours after the second list was released, Cruz posted his endorsement of Trump on Facebook, citing the addition of Lee and Trump’s promise to select only from that expanded roster. “This commitment matters, and it provides a serious reason for voters to choose to support Trump,” he argued.40 Two other additions were notable: Amul Thapar, a forty-seven-year-old Kentucky district court judge and McConnell favorite, and Gorsuch. So was the continuing omission: no Kavanaugh.

Releasing the list was not the end of the campaign’s efforts to calm conservative nerves. A month after the first list was unveiled, at a closed-door gathering of leading religious and social conservatives, Trump sought to provide additional reassurance. At a news conference, eight evangelical leaders who attended the session were asked if they were ready to endorse Trump; none raised a hand.41 “I know a lot of people who are holding their nose,” said Marjorie Dannenfelser, president of the antiabortion Susan B. Anthony List. But she also approvingly cited Trump’s vow to appoint a “pro-life Supreme Court justice.”42

On the campaign trail, Trump hammered home the point that Republicans could trust him on judges. In fact, they needed him. The message was delivered with typical Trumpian subtlety. “If you really like Donald Trump, that’s great, but if you don’t, you have to vote for me anyway. You know why? Supreme Court judges, Supreme Court judges,” Trump said at a rally in Cedar Rapids, Iowa, in July. “Sorry, sorry, sorry. You have no choice.”43

Whereas previous Republican candidates had been coy about applying litmus tests, Trump was explicit: overturning Roe v. Wade would “happen automatically,” he said in the third and final presidential debate with Clinton, “because I am putting pro-life justices on the court.”44

In rally after rally, Trump warned voters: their Second Amendment rights were at risk. So was their religious liberty. “You pick the wrong people, you have a country that is no longer your country,” Trump said at the Values Voter Summit in September. “This will determine whether or not we remain a constitutional republic, frankly.”45 In Waukesha, Wisconsin, a few weeks later, Trump urged the crowd, “Don’t let it slip away. We have one chance. This is it. We don’t have four more years … They’ll start appointing justices of the Supreme Court. Remember that, Supreme Court—we lost a great one, Judge Scalia. We can’t let it slip away.”46

Although Kavanaugh himself does not vote—he decided to abstain shortly after becoming a judge—he gave more credence than most to the possibility that Trump might win.47 Still, he was already beginning to think ahead to life under a second President Clinton. “He thought Trump was a buffoon, like everyone else,” one friend said. Kavanaugh’s stints in private practice had been brief; he hadn’t had the years to amass the wealth some of his peers were enjoying. He was beginning to muse to friends about feeling bored and talking about leaving the bench to make some money.

Trump’s unexpected win changed all that. It meant that what once seemed like a theoretical problem for Kavanaugh—not being on Trump’s list—was now a serious impediment. He had a Bush problem with Trump and a conservative problem with Leo. Both needed to be resolved if he were to have any chance of becoming a justice.






CHAPTER TWO [image: Image] Making the List


If Kavanaugh faced obstacles in making his way onto Trump’s list, he also had a not-so-secret weapon: the new White House counsel, Don McGahn. Leonard Leo, with his Federalist Society seal of approval, had been in the ascendancy during the campaign; once Trump was sworn in, McGahn was the one with the power, and the access that only a West Wing office can bring. At the urging of Mitch McConnell, who had helped get him named to the Federal Election Commission, McGahn consolidated the judge-picking power in the White House, where he could control it closely, and made judicial selection his top priority.

First on McGahn’s agenda, once Gorsuch was confirmed, was adding Kavanaugh’s name to the list. Leo was not thrilled at this prospect—he felt like the list was his baby, and he didn’t especially want to see it messed with. During the Gorsuch nomination he and McGahn had clashed, and Leo had felt excluded, frozen out from key meetings. Since influence was his stock-in-trade—a key to his ability to reel in the seven-figure checks—maintaining that access was paramount, and that meant staying on McGahn’s good side. If McGahn wanted Kavanaugh, Leo needed to take that seriously. Trump wasn’t generally a fan of his White House counsel, to say the least, but when it came to judge picking, McGahn had proved himself to Trump with his work on Gorsuch.

In the meantime, Kavanaugh and his allies did not rely on McGahn alone. Kavanaugh considered a career change that might help put him in Trump’s good graces. His supporters made the case for Kavanaugh to Leo and other key players. And Kavanaugh did what he could to sell himself to Leo and other wary conservatives.

At his confirmation hearings, Kavanaugh was asked how he finally made it onto Trump’s list. He responded with fuzzy understatement that nonetheless made clear the avidity with which his allies pursued—and Kavanaugh monitored—the addition of his name. “A lot of judges and lawyers I know made clear to, I think, various people that they thought I should at least be considered based on my record for the last twelve years,” he said. “And colleagues of mine thought I should be considered.”1

This was an astonishingly mild description of what became an intense behind-the-scenes campaign for Kavanaugh’s inclusion on Trump’s roster of potential nominees. Kavanaugh’s absence from the list “was the talk of the town” after Election Day, said one influential Republican lawyer. “People were chatting, and to a person … there was a sense that something went wrong, something went awry, and that now needs to be corrected.” Kavanaugh “knew he needed to get on these lists,” said one well-placed observer. “I remember Leonard telling me people were calling him making the case for why Brett should be put on.”



One possible route onto the list was taking a job with the new administration. Rod Rosenstein, the incoming deputy attorney general, who had worked with Kavanaugh on Kenneth Starr’s Whitewater investigation, called to see if Kavanaugh might be interested in becoming Trump’s solicitor general, the government’s chief lawyer before the Supreme Court. As Kavanaugh well knew, that move hadn’t worked so well for Starr, who had left the D.C. Circuit to become solicitor general under George H. W. Bush, only to see his high hopes for becoming a justice dashed. On the other hand, taking the job did the trick for Elena Kagan, who left the deanship of Harvard Law School to become Obama’s solicitor general before he tapped her for the high court. Maybe the solicitor general’s job would bolster Kavanaugh’s credentials with Trump, or maybe it would be too risky, requiring Kavanaugh to endorse legal positions that could cause difficulties in the event of a Supreme Court nomination. He weighed seeking the position, despite the concern of some friends who advised him against throwing in his lot with the Trump crowd, and spoke with Jeff Sessions about it.2

The problem was, others had their eyes on that prize, one of the plum legal jobs in the federal government. Maybe Kavanaugh could prevail in the end, but it was going to take mounting an effort. Kavanaugh decided it would be better to stay put on the appeals court. He liked being a judge and was in line to become chief judge of the circuit in February 2020.



That spring, shortly after Gorsuch was confirmed, a delegation of Kavanaugh clerks went to see Leo at the Federalist Society, where a telling nameplate sits on his bookshelf: THE REAL BOSS, it says. The clerks’ mission was twofold: make the positive case for Kavanaugh and, more important, assuage what they understood were the concerns of Leo and some of his fellow conservatives.

The biggest hurdle was Kavanaugh’s 2011 opinion in Seven-Sky v. Holder, one of the early constitutional challenges to the Affordable Care Act. The majority in the case voted to uphold the law against a claim that Congress had gone too far by requiring individuals to obtain health insurance. Notably, the two judges voting to sustain the law included not only liberal Harry Edwards, a Jimmy Carter appointee, but also Laurence Silberman, a Reagan nominee and conservative stalwart who wrote the opinion. The individual mandate was a stretch, Silberman concluded, but the Supreme Court’s precedents made clear that Congress had the power under its broad authority to regulate interstate commerce.

Kavanaugh took a different tack. He dissented but refrained from opining on the law’s constitutionality, for or against. Instead, he said, it was premature to decide that issue, citing an obscure 1867 law known as the Tax Anti-Injunction Act, which prevents taxpayers from challenging the legality of a tax until the bill is due. Kavanaugh concluded that the penalty imposed on individuals who failed to obtain coverage was a tax—after all, it was paid through tax returns. Therefore, the suit had to wait until the fine was actually imposed. Better to avoid the issue and see how things played out than to have the courts intervene unnecessarily, Kavanaugh observed. “You know, we’re courts of judicial restraint,” he commented at the oral argument in the case. “It’s a delicate act to declare an act of Congress unconstitutional.”3

This was, in a sense, a conservative position, but it did not endear Kavanaugh to conservatives. He had the chance to vote to strike down Obama’s signature achievement, and he balked—not only balked but also did so in a way that suggested he might have lined up with what conservatives viewed as the chief justice’s eventual treachery in saving the Affordable Care Act, which relied in a different way on the notion that the penalty was a tax. Kavanaugh’s dissent, said Josh Blackman, a conservative law professor who has written extensively about the Affordable Care Act, “was being too cute by half. It really read like someone who was trying as hard as he could to avoid the most easy opinion, which was Silberman’s,” upholding the statute.4

Another supposed black mark against Kavanaugh involved a second Obamacare case, about the law’s requirement that employers include contraception as part of workers’ insurance packages. Recognizing that some religious groups objected to being forced to provide contraception, the Obama administration had allowed such entities to avoid the requirement by simply filing a form stating their objections. But a group called Priests for Life and other nonprofit organizations affiliated with the Catholic Church claimed that even having to submit this form required them to violate their religious convictions and therefore represented an unconstitutional infringement on religious freedom. A three-judge panel of the D.C. Circuit rejected that argument, concluding that “the opt-out mechanism imposes a de minimis requirement on any eligible organization.” All the objecting organization had to do, the majority said, was file “a single sheet of paper.”5

When the full appeals court declined to rehear the case, Kavanaugh issued a lengthy dissent, saying he would have ruled for the religious groups. Submitting the form on threat of being fined represented a “substantial burden” on their free exercise of religion, Kavanaugh said. It triggered the process of providing alternative coverage and thereby made the groups, as they understood it, “complicit in wrongdoing in contravention of their religious beliefs.”6 This position was remarkably—if anything, unduly—protective of religious liberty. Indeed, seven other appeals courts that considered the issue joined the D.C. Circuit in agreeing that having to file the form did not rise to the level of a substantial burden.

Yet Kavanaugh’s language nonetheless concerned conservatives and posed a problem for his potential Supreme Court candidacy. In his dissent, Kavanaugh cited Kennedy’s concurrence a year earlier in the Burwell v. Hobby Lobby contraceptive-coverage case, a similar dispute that involved privately held corporations rather than religiously affiliated organizations. “In short, even if the Court did not formally hold as much,” Kavanaugh wrote, “Hobby Lobby at least strongly suggests that the Government has a compelling interest in facilitating access to contraception for the employees of these religious organizations.” Indeed, Kavanaugh went on, it would make sense to find such an interest: “It is commonly accepted that reducing the number of unintended pregnancies would further women’s health, advance women’s personal and professional opportunities, reduce the number of abortions, and help break a cycle of poverty that persists when women who cannot afford or obtain contraception become pregnant unintentionally at a young age.”7

This argument made logical sense, it was in keeping with precedent—and it infuriated some conservatives, who bristled at Kavanaugh’s suggestion that contraceptive access was a compelling government interest. Their critique of Kavanaugh in the Priests for Life case was almost the converse of their complaint about him in the individual mandate case. In that case, conservatives were unhappy about Kavanaugh’s bottom line or, more precisely, his avoidance of one. In Priests for Life, conservatives were fine with Kavanaugh’s conclusion, which backed their position, but were unhappy about the language, seemingly supportive of a right to contraception, that he used along the way. It was anathema to suggest that the Constitution protected contraceptive access or even to express sympathy for the need to obtain birth control.



As his clerks and other allies lobbied on his behalf, Kavanaugh himself made the rounds of the conservative legal lecture circuit, delivering speeches that could not help but have a salutary effect on conservative jitters.

In February 2017, Kavanaugh gave the keynote address at a Notre Dame Law School symposium in honor of Scalia. “I loved the guy,” Kavanaugh said. “Justice Scalia was and remains a judicial hero and role model to many throughout America. He thought carefully about his principles, he articulated those principles, and he stood up for those principles. As a judge, he did not buckle to political or academic pressure from the right or the left.”8

Kavanaugh took care to phrase this buckling as a risk in either ideological direction, but his comments addressed one of conservatives’ deepest fears about Supreme Court nominees—that once on the court, they would temper their conservative beliefs under the glare of attention from a liberal-leaning media and legal intelligentsia. This tendency was commonly known as the “Greenhouse effect,” after Linda Greenhouse, the Pulitzer Prize–winning New York Times Supreme Court correspondent, and conservatives were apoplectic that so many Republican-appointed justices had succumbed to it. Scalia was his hero, Kavanaugh assured conservatives, because the late justice had not been among them. The suggestion was implicit: pick me, and I’ll be strong, too.

Notably, Kavanaugh took the opportunity, while lauding Scalia, to differ with him—although he did not advertise it as a difference—on a key question of regulatory law. Scalia had generally been a defender of what was known as Chevron deference, after a 1984 decision (Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc.) involving the Environmental Protection Agency. Although the ruling favored industry interests at the time, Chevron has come to be a tool for regulators and a thorn in the side of big business. The case instructs judges, when reviewing a regulation, to defer to the agency that wrote the rule, as long as the underlying law is ambiguous and the agency’s interpretation is reasonable. Modern conservatives increasingly chafed under Chevron’s restrictions, believing that the approach cedes too much power to agencies and encourages excessive regulation. Indeed, Gorsuch’s attack on Chevron had been a key factor in helping him secure the nomination.

Now Kavanaugh, who had previously expressed his concerns about Chevron, weighed in again, with gusto. “The Chevron doctrine encourages agency aggressiveness on a large scale,” he said. “Under the guise of ambiguity, agencies can stretch the meaning of statutes enacted by Congress to accommodate their preferred policy outcomes. I saw this firsthand when I worked in the White House, and I see it now from the other side as a judge.”9 Chevron deference, Kavanaugh concluded, effectively rigged the legal system in favor of regulators. His remarks were music to modern conservatives’ ears.

There was more to follow. In September 2017, Kavanaugh, asked to give a Constitution Day lecture at the American Enterprise Institute, chose as his subject “The Constitutional Statesmanship of Chief Justice William Rehnquist.” Kavanaugh focused on the late chief justice, he told the group, because “it pains me that many young lawyers and law students, even Federalist Society types, have little or no sense of the jurisprudence and importance of William Rehnquist to modern constitutional law. They do not know about his role in turning the Supreme Court away from its 1960s Warren Court approach, where the Court in some cases had seemed to be simply enshrining its policy views into the Constitution, or so the critics charged.” During Rehnquist’s tenure, Kavanaugh said, the court “unquestionably changed and became more of an institution of law, where its power is to interpret and to apply the law as written, informed by historical practice, not by its own personal and policy predilections.”10

In the speech, Kavanaugh went about as far as a sitting lower-court judge could go to signal where he would come down on the constitutional right to abortion. He noted that Rehnquist, one of the two dissenters in Roe v. Wade, had criticized the majority in that case for creating a right not only unstated in the Constitution—unenumerated rights, as the court called them—but also inconceivable to the framers. The better approach, Kavanaugh suggested, was the one outlined by Rehnquist in a 1997 assisted-suicide case, Washington v. Glucksberg. Writing for a five-justice majority that rejected the idea of a constitutional right to assisted suicide, Rehnquist reiterated his view that such unenumerated rights would be recognized by the courts only if they were “deeply rooted” in the nation’s history and tradition.

“Of course, even a first-year law student could tell you that the Glucksberg approach to unenumerated rights was not consistent with the approach of the abortion cases such as Roe v. Wade in 1973—as well as the 1992 decision reaffirming Roe, known as Planned Parenthood v. Casey,” Kavanaugh observed. This comment did not reveal whether Kavanaugh was prepared to overrule Roe, but it did make clear how little he thought of the case on its own merits. Rehnquist may have lost the abortion battle, but, Kavanaugh noted approvingly, he succeeded “in stemming the general tide of free-wheeling judicial creation of unenumerated rights that were not rooted in the nation’s history and tradition. The Glucksberg case stands to this day as an important precedent, limiting the Court’s role in the realm of social policy and helping to ensure that the Court operates more as a court of law and less as an institution of social policy.”11



Having influential advocates weigh in was good for Kavanaugh, as was giving speeches to shore up his conservative credentials. But having Don McGahn on his side was even better. McGahn was an unusual choice for White House counsel. His training was in the hard-edged trenches of campaign finance law, one of the most partisan and street-fighting specialties in the profession. A former general counsel to House Republicans’ campaign arm, McGahn had been handpicked by Mitch McConnell, an ardent foe of campaign finance regulation, to serve on the Federal Election Commission beginning in 2008. He was sworn in by a young federal appeals court judge, Brett Kavanaugh, and his presence in the Trump administration would be key to Kavanaugh’s ultimate elevation.

McGahn arrived at the Federal Election Commission as a man on a mission. Like his sponsor, McConnell, McGahn saw campaign finance rules not as legitimate efforts to limit the corrupting influence of money in politics but as unconstitutional incursions on freedom of speech. So McGahn’s goal was to rein in—his critics would say neuter—the very agency he oversaw. He swiftly commandeered his two Republican colleagues and, blockading progress on even the most inconsequential actions, made the notoriously ineffective commission even more dysfunctional.

Robert Bauer, a leading Democratic election lawyer who became Obama’s White House counsel, described McGahn as “the most significant commissioner to ever serve,” adding, “He set the tone and a relentlessly ideological direction and went about this very aggressively.”12 The norm among Washington bureaucrats is to take steps to placate the opposition and dampen its squealing. When campaign finance reform advocates protested that he had brought the agency to a standstill, McGahn reacted with a characteristic doubling down. “The criticism backfired on them in many ways,” he said in 2013, shortly after his departure. “I think they figured I would see this stuff in the newspapers and start moving to the middle. Actually, it pushed me to the flank and it made me stronger. And the more they screamed, the more I knew I was doing the right thing.”13

As Trump toyed with running for president, he was introduced to McGahn by David Bossie, a campaign aide and president of Citizens United, the group that had provoked the campaign finance ruling of the same name. Their mutual willingness to engage in brash behavior and disrupt the status quo was an obvious point of connection between Trump and McGahn. But Trump’s iconoclastic brand of conservatism did not necessarily fit with McGahn’s libertarian perspective. And McGahn, a graduate of Widener University Delaware Law School, in the bottom tier of law school rankings, lacked the Ivy League credentials that were so key to winning Trump’s respect.

Even at the top pinnacles of government, McGahn had never shed his sense of aggrievement at being an outsider, looked down on by others because of his less-than-stellar résumé, notwithstanding the fact that he had ended up with a partnership at Jones Day, where he reported handsome compensation of $2.4 million in the year before joining the White House. Speaking to the Federalist Society, McGahn recalled being snowed in one year at a Federalist Society student conference in Boston. “Nobody talked to me because I didn’t go to Harvard,” he observed tartly. “I remember all of you, though.”14

The counsel’s job, one of the most important in the White House, tends to go to a lawyer who shares a close personal bond with the president or is steeped in the kinds of constitutional questions about separation of powers, executive privilege, and national security that the president’s chief lawyer is called on to navigate. McGahn possessed neither qualification. In a particularly baroque bit of palace intrigue, Reince Priebus, Trump’s incoming chief of staff, had pushed for a well-known Republican lawyer, Bobby Burchfield, in that spot. But Ivanka Trump and Jared Kushner were feuding with Priebus and, as a consequence, sided against Burchfield and for McGahn.

The Trump-Kushners and McGahn later grew to detest one another, in particular over McGahn’s role in handling their security clearances; Jared and Ivanka angled to have McGahn replaced by White House staff secretary Rob Porter until the stories appeared that Porter had physically abused his ex-wives. For the moment, though, it was enough, in the knives-out atmosphere of the incoming Trump White House, that McGahn was not Priebus’s preferred candidate.

So he landed the counsel’s job and, with it, the ability to be of immense help to Kavanaugh—even more than an ordinary White House counsel. In most administrations, the responsibility for judicial selection is divided—exactly how is a function of each individual presidency—between the White House and the Justice Department. McGahn centralized the function in the White House, and in his own office, to an unusual degree. In a more traditional administration, the attorney general would have at least played a key advisory role, certainly on Supreme Court nominations. But Jeff Sessions had been excluded from the start from judicial selection and was increasingly at odds with the president. The White House chief of staff could ordinarily be expected to weigh in on choices of this magnitude as well. But John Kelly, who had replaced Priebus in July 2017, was a military man who had little interest in the topic and was happy to delegate that portfolio to McGahn. So McGahn became by far the dominant player on questions of judicial selection.

Shortly after the Gorsuch confirmation—the Gorsuch triumph, as Trump saw it—McGahn pursued the opportunity to get Kavanaugh onto the Supreme Court list. He had bristled at the notion that judge picking had been outsourced to the Federalist Society, and this was the opportunity to put his own stamp more firmly on the list. His pitch to Trump was simple: a list with Kavanaugh on it would be a comfort to Justice Kennedy, an inducement to retire. Without Kavanaugh on the list, that was less likely to happen. Much as the first list was aimed at calming social conservatives and the second was the price of Cruz’s endorsement, this third list had an audience of one—Anthony Kennedy.

As it was being finalized, Trump brought up Kavanaugh’s name in conversations with aides: Do you know this guy? What do you think of him? McGahn had encouraged colleagues who knew Kavanaugh to make the pitch for him if the opportunity arose. As one White House official recalled, Trump would ask, “Why didn’t anyone tell me he was on the court for twelve years? Why didn’t anybody tell me he clerked for Kennedy and went to Yale and said these nice things about executive power?” One entry on Kavanaugh’s résumé particularly appealed to Trump: his work for Starr. The president liked the idea of Kavanaugh as a fighter, especially as a fighter against Bill and Hillary Clinton.



As preparations were under way to unveil the list at the upcoming annual meeting of the Federalist Society, October 2017 brought an unexpected test—as much of a danger for Kavanaugh as an opportunity. He was assigned to hear a case that directly involved abortion, an unusual departure from the D.C. Circuit’s ordinarily arid docket of regulatory appeals. Most abortion cases present challenges to state laws and end up being heard by one of the regional federal appeals courts. But this one concerned a dispute over the action of a federal agency, so it landed at the D.C. Circuit. The case, Garza v. Hargan, involved a pregnant seventeen-year-old who was being held in detention after illegally crossing the Mexican border into Texas. The teenager, identified as J.D., or Jane Doe, sought an abortion over the objection of Trump administration officials, who argued that they did not want to be forced to “facilitate” the procedure. Kavanaugh found himself part of the three-judge panel assigned to hear the case on an emergency basis. Along with another Republican-appointed judge, he voted to prevent the abortion from proceeding. The full appeals court then took the unusual step of intervening and reversed that ruling, allowing the abortion to take place.

For someone in Kavanaugh’s position—that is, someone with an eye on the Supreme Court—the case presented a delicate challenge, which could not have been lost on a person so sophisticated at navigating the politics of judicial nominations. A judge could go an entire career on the D.C. Circuit without being called on to decide an abortion case, and if you were interested in higher office, that was probably a good thing: supporters and opponents might try to deduce where you stood on the issue, but no one could claim to know for certain.

Now this especially emotional dispute—abortion, a young girl, a migrant—had landed in Kavanaugh’s lap. However he decided, his conclusion and his language would be flyspecked by both sides as a window into his views on Roe v. Wade. As a matter of sheer politics, there were risks either way. If Kavanaugh demonstrated hostility to the right to abortion, that could jeopardize his ability to win the kind of swing votes necessary for confirmation—including pro-choice Republican senators such as Susan Collins of Maine and Lisa Murkowski of Alaska—if the opportunity arose. On the other hand, if he seemed too willing to abide by the abortion-rights status quo, even as a lower-court judge obliged to follow precedent, he risked being targeted as a squish by right-to-life groups and perhaps never getting nominated at all.

The random composition of the three-judge panel assigned to hear the case made Kavanaugh the judge in the middle. Patricia Millett, an Obama appointee, argued that the case law was clear. The pregnant teen had followed the Texas procedure for a minor seeking an abortion. She had received approval from a Texas judge, who decided that she was mature enough to make the abortion decision on her own.15 That right was being illegally denied her by the Trump administration. Meanwhile, the other judge on the panel, Karen LeCraft Henderson, a George H. W. Bush appointee, asserted that J.D., as an “alien minor” who had entered the United States illegally, had no constitutional right at all to obtain an abortion.16

Kavanaugh did not go nearly as far—a reticence that eventually generated criticism from some antiabortion advocates as the scramble was on to fill Kennedy’s seat. Instead, Kavanaugh seized on a solution the government had not asked for and didn’t seem to consider feasible: giving authorities additional time to find the teen a “sponsor”—effectively a foster parent—who could take over responsibility for J.D.’s care before she would have to make that “momentous life decision” on her own. Waiting a bit longer, he said, would not constitute an undue burden so long as the hunt for a sponsor was “expeditious.”17 As Millett pointed out, however, Kavanaugh’s approach would give the government only eleven extra days to complete a task it had failed to accomplish in the seven weeks the teen had been in its custody. Meanwhile, the clock was ticking: by the time the case made its way to the appeals court, J.D. was fifteen weeks pregnant, and Texas law bars most abortions after twenty weeks.

Kavanaugh’s opinion, dissenting from the full appeals court’s determination, was studded with what many took as signals about his own inclinations on abortion rights. Three separate times he used a particularly loaded phrase—accusing the majority of creating a right to “immediate abortion on demand”—to criticize what he described as the appeals court’s “radical extension of the Supreme Court’s abortion jurisprudence.” Citing the fervent disagreement about whether the Constitution protects the right to abortion, Kavanaugh noted, “As a lower court, our job is to follow the law as it is, not as we might wish it to be,” which raised, none too subtly, the question of what Kavanaugh might wish the law to be. He referred repeatedly to “existing Supreme Court precedent,” an odd phrasing that at least raised the possibility that such rulings could be discarded. Richard Blumenthal, the Connecticut Democrat, noted that language at Kavanaugh’s confirmation hearing. “It’s a little bit like somebody introducing his wife to you as my current wife,” he said. “You might not expect that wife to be around for all that long.”18

The abortion case had fallen into Kavanaugh’s lap at a particularly precarious time, with McGahn preparing to unveil the list. He had handled it in trademark Kavanaugh fashion, with an opinion that managed not to show too much of his hand but also served to deepen the suspicions about him on both sides.



For those who closely followed the process, Kavanaugh’s addition to the list in November 2017 was no surprise. For months, the word in the conservative legal community had been that Kavanaugh had a leg up on the nomination if and when another vacancy arose. His addition was a formality, albeit a crucial one.

The expanded list was painstakingly curated, lest the roster become overly swampy. It ended up with five new names. The other four seemed a bit of a stretch, too young and green to be taken seriously, but they had two characteristics in common—beyond, of course, their Federalist Society credentials: they were not Beltway candidates, and they had no ties to Bush. Former Oklahoma solicitor general Patrick Wyrick, only thirty-six, had been named just nine months earlier to the Oklahoma Supreme Court and would be confirmed in 2019 for a federal district judgeship. Britt Grant, thirty-nine, had a similar profile: a former Kavanaugh clerk and Georgia solicitor general, she, too, had been named to the state supreme court earlier in the year and would be confirmed for an Eleventh Circuit federal appellate judgeship in 2018. Kevin Newsom, forty-five, had been solicitor general of Alabama and was nominated to the Eleventh Circuit federal appeals court just that May. And Amy Coney Barrett, forty-five, a former Notre Dame law professor, had been on the Seventh Circuit just fifteen days when the list was released, although she later emerged as a strong competitor for the Kennedy seat.19

But the others were largely cover—a feint at regional and gender diversity to obscure what was obvious: the ultimate D.C. insider was being added to the list. Kavanaugh, at fifty-two and with eleven years on the bench, was by far the heavy hitter of the group. The notion of an expanded list was technically inconsistent with Trump’s pledge to voters to choose only from the names he had proffered during the campaign: Cruz’s tightened language had Trump promising that the list was “definitive, and I will choose only from it in picking future justices.” In the end, McGahn simply declared that the list was being “refreshed.” 	

At the Federalist Society that November night, McGahn ticked off the additions to a standing-room-only crowd. Kavanaugh’s name drew raucous cheers. “He’s winning on the applause meter,” McGahn ad-libbed.20

Later, after Kavanaugh was nominated, McGahn confided to one senator, “You have no idea how hard it was for me to get Brett on the list, and no idea how hard it was to get him to the top of the list.”

The last part of that work was yet to come.






CHAPTER THREE [image: Image] The Swing Justice Departs


Brett Kavanaugh e-mailed his wife and told her to go ahead and put down the deposit on the beach house in Rehoboth. It was June 27, 2018, the final day of the Supreme Court term. Like every court watcher in Washington, but with more at stake than perhaps any other, Kavanaugh had been keeping an eye out for an announcement from the bench that morning, as was customary in the case of a retirement. Well, that was that, Kavanaugh figured when the chief justice gaveled the term to a close with no such word. Knowing that Anthony Kennedy might be leaving—more to the point, knowing that if he left, Kavanaugh had a decent shot at the nomination—the Kavanaughs had held off making vacation plans they might have to cancel. Now it looked like Brett, Ashley, and the girls—Margaret, twelve, and Liza, ten—would have a relaxing summer.

A few hours later, everything changed. The moment the White House had been waiting for, that it had been trying to engineer since Trump took office, had arrived. The opportunity that Kavanaugh had been preparing for his entire adult lifetime was finally here. He didn’t think it was likely Trump would choose him, not with his ties to Bush, but if there was a chance, this was it.



The White House had expected Kennedy’s departure the year before, although Don McGahn had worried that the president’s hotheaded behavior would alienate the staid justice. At one point early on, McGahn came barreling into Steve Bannon’s office, lamenting that Trump’s attacks on the “so-called” judges who had blocked his travel ban would disrupt the plan for a summer retirement by Kennedy.1 Watching the travel ban making its way through the courts, seeing Trump’s intemperate tweets, Kennedy would decide to stick around, McGahn predicted.

Indeed, there were portents of Kennedy’s unhappiness and concern with the new administration. In February 2017, he made an unmistakable reference to the travel ban at an eightieth birthday celebration for him at the Bel Air mansion of Julie Chrystyn Opperman, widow of the founder of Westlaw, the legal research service. Kennedy quoted to the assembled crowd from the words engraved at the base of the Statue of Liberty: “Give me your tired, your poor, / Your huddled masses yearning to breathe free, / The wretched refuse of your teeming shore.” It was a not terribly veiled swipe—and a signal that Kennedy might be nervous about leaving his seat in the hands of this erratic new president.2

In the Kennedy worldview, civility was one of the paramount values, respect for the rule of law another. Trump, with his provocative, belligerent tweets, was no Kennedy Republican. “He was repelled by Trump, but he didn’t want Hillary Clinton to be president,” said one person who knows Kennedy well. Repelled or not, Kennedy wanted to be replaced by a Republican. “Justice Kennedy is a creature of politics,” said another friend. “And he understood that his moral obligation—whatever he thought of the president—that he owed it to our system for the president of his own party to have the benefit of the nomination.”

As the court prepared to finish its term in June 2017 and attention turned to the prospect of a Kennedy retirement, the Supreme Court rumor mill was in high gear. With Kennedy, one supposed clue was that his clerk reunion, traditionally held every five years, was accelerated a year ahead of schedule, to June 2017. The proffered explanation for the change was that the reunion would mark Kennedy’s eightieth birthday, which would have been more convincing were it not for the fact that the justice had reached that landmark eleven months earlier. At the event, held the weekend before the court’s term concluded, Kennedy himself had some teasing fun with the subject. “There has been a lot of speculation about … a certain announcement from me tonight,” he told the room. “And that announcement is: the bar will remain open after the end of the formal program!”3

The end of the term came and went with no news from Kennedy. McGahn’s prediction turned out to be correct, at least for the time being. But if the administration was disappointed about the failure of a second vacancy to materialize, it was assiduous in seeking to create an environment conducive to a Kennedy retirement. Trump nominated three former Kennedy clerks to federal appeals courts. Most significant of all, of course, was the expanded list of potential Supreme Court nominees, including Kavanaugh at long last.

Having counted on Kennedy’s retirement and been disappointed in 2017, administration officials thought they had another shot early the next year. In December 2017, Trump told a friend that he thought Kennedy would resign by February—and, tellingly, asked what his friend thought about Kavanaugh. When nothing happened, White House officials began to think Kennedy wasn’t leaving after all.

By then, with midterm elections looming, the pressure was on Kennedy—from both sides. From the liberals came desperate entreaties to Kennedy not to quit. In April, the New York Times editorial board wrote a “Dear Justice Kennedy” open letter to that effect, asking, “Did you spend a lifetime honoring and upholding the Constitution and the values of civility and decency in American public life only to have your replacement chosen by Donald Trump?”4

From conservatives, there was a scarcely disguised shove: time to go, Mr. Justice. In early May, the Republican chairman of the Senate Judiciary Committee, Charles Grassley of Iowa, put it bluntly on conservative pundit Hugh Hewitt’s radio show. “My message to any one of the nine Supreme Court justices, ‘If you’re thinking about quitting this year, do it yesterday,’ ” Grassley said.5

At the White House, as the weeks passed without any move from Kennedy, some officials gave up hope of filling a second vacancy before the midterms—and, with them, the threat, however remote, of losing the Senate. “By the end of the Supreme Court session we assumed he wasn’t retiring, that if he was going to do it he would have done it sooner to provide the space to get a confirmation completed,” recalled Marc Short, then the White House legislative director.6

That assessment proved unduly pessimistic. Anthony McLeod Kennedy, the 104th justice of the United States Supreme Court, was indeed thinking about it—if not exactly on Grassley’s preferred timetable, then close enough.



Kennedy would say later that he had only made the final decision, and told Mary, his wife of fifty-five years, the night before.7 That may have been technically true, but it omitted a major fact: the day before, Kennedy had reached out to a former clerk, Steven Engel, now head of the Justice Department’s Office of Legal Counsel, to pass the word to McGahn that he was expecting to leave and to make arrangements for him to see the president. McGahn, tellingly, opted not to inform the president for fear that Trump would blab the news.8 And even earlier, although he kept other White House officials in the dark, McGahn had reason to believe that Kennedy would be leaving. He was barely on speaking terms with the president that spring, and the report by special counsel Robert Mueller, for whom he had been a key witness about whether the president had obstructed justice, could land at any minute. The prospect of being able to fill a second vacancy gave McGahn the incentive to stick it out despite the unpleasant situation.

In private, Kennedy had been talking for some time about retiring. South Carolina senator Lindsey Graham had a few conversations with the justice that spring as he mulled over his options. Kennedy had been open about his desire to spend time with his grandchildren in New York and with his wife. She had spent decades sitting by as he immersed himself, night after night, in reading briefs and cases; she deserved more of his time now, Kennedy told friends. But there were also other concerns. At eighty-one, Kennedy had slowed down, and he seemed to recognize it. Former clerks noticed that the justice would repeat himself even within the space of a short conversation. The buzz among clerks was that it was better to get his attention in the morning, when his mind was still fresh. The speculation within the court was that Kennedy’s decidedly conservative tilt in his final term had been the product of conservative clerks holding more sway than usual over the justice.

On the morning of Kennedy’s announcement, Trump spoke with McConnell, musing about a Kennedy retirement. I’ll believe it when I see it, was McConnell’s response; he’d been hearing those rumors for years. In fact, Trump had known something was up. By then, McGahn had told the president that Kennedy had asked to see him. Trump asked the obvious question: Is he going to tell me he’s stepping down? McGahn’s response was circumspect but unmistakable. He’s got to tell you that, not me.

The day before Kennedy announced his retirement, he had voted to uphold Trump’s travel ban but went out of his way to issue a mournful four-paragraph concurrence in Trump v. Hawaii that seemed to signal, once again, his unhappiness with the president and to implicitly lecture Trump about the failure to live up to his constitutional responsibilities. “It is an urgent necessity that officials adhere to these constitutional guarantees and mandates in all their actions, even in the sphere of foreign affairs,” Kennedy wrote in what would be among his last words as a justice. “An anxious world must know that our Government remains committed always to the liberties the Constitution seeks to preserve and protect, so that freedom extends outward, and lasts.”9

That made Kennedy’s decision to travel to the White House in person to deliver his retirement letter all the more striking. It was little noted at the time, but this was a departure from customary practice. For retiring justices to give the White House a private heads-up about their plans was not at all uncommon. Sometimes the White House would have just a few days’ notice, sometimes just a few minutes; in some cases, the news would be conveyed privately months in advance. An in-person visit, justice to president, however, was unusual, although not unprecedented.10 But the setting, meeting with the president in the White House residence, chatting for some time before handing over a letter floridly addressed to “My dear Mr. President,” offered Kennedy another chance to make his pitch for a replacement. “I asked him if he had certain people that he had great respect for that potentially could take his seat,” Trump said immediately afterward.11 In fact, Kennedy did, and his recommendation came as no surprise to the president. Kennedy had lobbied to get Brett Kavanaugh on the president’s list. Now he recommended his former clerk as a worthy successor.12



To grasp the significance of Kennedy’s retirement, it helps to return to the moment that brought him to the court, three decades earlier. On that late June day in 1987, a different swing justice, Lewis Powell, was departing. At the time, the impact of Powell’s retirement seemed apocalyptic. The court was closely divided: Powell, although a Nixon appointee and generally solid conservative, held the key vote on the most contentious issues of the day. He was, as Washington Post Supreme Court reporter Al Kamen put it at the time, “the justice who almost single-handedly stymied the Reagan judicial revolution, consistently voting against the administration in close cases involving abortion, affirmative action and separation of church and state.”13

For the Reagan administration, that revolution was a top priority. Reagan and his senior lieutenants had made installing a cadre of conservative judges a central element of their administration’s governing philosophy and political strategy. Reagan’s California confidant, White House counselor, and, by the time of Powell’s retirement, attorney general, Edwin Meese, had used a series of speeches to champion what he called a “jurisprudence of original intention.” As Meese declared in the opening salvo of this effort before the American Bar Association in July 1985, four months after being sworn in as attorney general, “It has been and will continue to be the policy of this administration to press for a Jurisprudence of Original Intention. In the cases we file and those we join as amicus, we will endeavor to resurrect the original meaning of constitutional provisions and statutes as the only reliable guide for judgment.” Any other method, Meese added, “suffers the defect of pouring new meaning into old words, thus creating new powers and new rights totally at odds with the logic of our Constitution and its commitment to the rule of law.”14

The notion that the Constitution should be interpreted according to what came to be called its “original public meaning” seems today like a staple of legal debate. But at the time, it was viewed as an outlier—an almost wacky method of constitutional decision-making. Justice William Brennan, the court’s liberal stalwart, responded to Meese’s provocation in a speech several months later, terming the hunt for original intent “little more than arrogance cloaked as humility.” As Brennan argued, “It is arrogant to pretend that from our vantage we can gauge accurately the intent of the framers on application of principle to specific, contemporary questions.”15

This was no mere academic debate. Meese and a group of like-minded conservative lawyers worked to stock the federal bench with adherents of their vision of constitutional interpretation. Reagan’s nomination of O’Connor was an early, and significant, exception; he had pledged during the presidential campaign to name the first female justice, and considerations of gender trumped matters of ideology. But Scalia’s selection—first for the federal appeals court in the District of Columbia in 1982 and then for the Supreme Court in 1986—marked the beginnings of the effort to transform originalism from academic theory into judicial practice.

Powell’s retirement offered an opportunity to significantly further that mission—especially with Reagan’s choice of federal appeals court judge Robert Bork, an early leading proponent of originalism, to replace the courtly Virginian. Bork’s nomination set off a confirmation battle of previously unimaginable intensity, a struggle that ended with his defeat and, ultimately, Kennedy’s confirmation by a unanimous Senate, 97–0.

In hindsight, the court Powell left looks decidedly moderate in contrast to its present-day version. Its conservatives were less conservative and its liberals more liberal. The conservative wing, such as it was, consisted of Rehnquist and Scalia on the furthest right reaches, augmented by O’Connor and Byron White, a John F. Kennedy appointee who often voted with the conservative bloc. Its left wing was occupied by Brennan and Thurgood Marshall, who were far more liberal than any of the current justices.

By the time of Kennedy’s departure, after decades of determined effort, the court had become an immeasurably more conservative body. Anchoring the right wing were Clarence Thomas and Samuel Alito, O’Connor’s significantly more conservative successor, along with Neil Gorsuch, who in his first full term on the court was shaping up to be a vigorous addition to those two conservatives. Slightly to the left of that trio was Chief Justice John Roberts, whose solicitude for the court as an institution and concern about its being perceived as just another partisan actor occasionally led him to try to restrain his conservative colleagues.

Roberts’s chief perfidy, in the view of his conservative critics, was engaging in legal contortions to avoid striking down the Affordable Care Act in 2012. “Justice Roberts turned out to be an absolute disaster, he turned out to be an absolute disaster because he gave us Obamacare,” Trump charged during the campaign.16 But this focus on an exceptional case or two was misguided. To imagine a court in which Roberts would operate, on rare occasions, as the swing vote was to misconstrue the already remarkably conservative composition of the institution.

Still, there was no doubt—for liberals or conservatives—that Kennedy’s departure would make a striking difference. After a start that signaled his opposition to abortion rights, he had turned out to be a grudgingly reliable vote to uphold the right to choose. In 1992, when it appeared that there were five votes on the court to overrule Roe v. Wade, Kennedy shocked court watchers—and infuriated fellow conservatives—by joining with O’Connor and Souter to reaffirm the “essential holding” of Roe, that the Constitution protects a woman’s right to decide whether to terminate a pregnancy.17 Twenty-four years later, Kennedy again surprised observers by siding with the court’s four liberals in another abortion ruling, striking down parts of a Texas law that would have made it impossible for most abortion clinics to operate in the state.18

As he did with abortion, Kennedy posed an unexpected obstacle to conservatives’ drive to undo affirmative action programs. After voting against affirmative action in a 2003 case involving the University of Michigan Law School, Kennedy in 2016 voted with the court’s liberals in a 4–3 decision (Justice Elena Kagan was recused, and Scalia had died) to uphold an undergraduate affirmative action program at the University of Texas.19

Most notably, Kennedy was instrumental in charting a new direction for the court—and a new reality for the country—on gay rights. In a series of cases that emphasized his central theme of treating all citizens with equal “dignity,” Kennedy led the court to overrule its repugnant 1986 decision upholding the constitutionality of a Georgia law that criminalized private homosexual conduct. The Constitution’s framers, Kennedy wrote, “knew times can blind us to certain truths and later generations can see that laws once thought necessary and proper in fact serve only to oppress. As the Constitution endures, persons in every generation can invoke its principles in their own search for greater freedom.”20 That case, Lawrence v. Texas, created the doctrinal foundation for the court to declare in 2015 that the Constitution protects the right of gays and lesbians to marry. “The limitation of marriage to opposite-sex couples may long have seemed natural and just, but its inconsistency with the central meaning of the fundamental right to marry is now manifest,” Kennedy wrote in Obergefell v. Hodges. “With that knowledge must come the recognition that laws excluding same-sex couples from the marriage right impose stigma and injury of the kind prohibited by our basic charter.”21

The main dissenting opinion in Obergefell was authored by Roberts, who accused the majority of substituting its policy views, however laudable, for constitutional analysis. “Stealing this issue from the people will for many cast a cloud over same-sex marriage,” Roberts warned, “making a dramatic social change that much more difficult to accept.”22

That did not make Kennedy a liberal justice by any stretch. He was the author of the decision in Citizens United, the campaign finance ruling reviled by liberals for helping to usher in a new era of unlimited campaign spending. He sided with fellow conservatives to declare that the Constitution protects an individual’s right to bear arms, to award the presidency to George W. Bush in Bush v. Gore, and to disembowel the Voting Rights Act. According to a database maintained by the Washington University in St. Louis School of Law, Kennedy took the conservative side in 71 percent of close cases (those decided by a five-justice majority) through the 2016 term.23

His final term was even more dramatically conservative: Kennedy did not side with the liberal justices in a single 5–4 ruling. Rather, he voted to uphold Trump’s travel ban, to prevent states from requiring so-called crisis pregnancy centers to inform patients about the availability of abortion services, to uphold Ohio’s voter-roll purges, and to overturn a forty-year-old precedent protecting public-employee unions. The term that concluded in 2018, said liberal law professor Erwin Chemerinsky, was “the most conservative since October 1935,” at the height of the Supreme Court’s resistance to the New Deal.24

Nonetheless, the swap of Kennedy for a justice to be named augured a momentous change. Not since Powell’s retirement was the shift of a single seat poised to move the court so firmly to the right. Bork’s defeat and Kennedy’s eventual confirmation had turned Powell’s departure into a missed opportunity. Conservatives were committed to ensuring that would not happen again. This was their chance to seize control, at long last. As Thomas Goldstein, founder of SCOTUSblog.com, put it, “An already right-leaning Supreme Court is poised to become the most conservative institution in the entire history of America’s government.”25

Liberals had little hope of halting that transformation. Republicans controlled the Senate, although just barely, with a two-vote Senate majority. The biggest procedural constraint on the majority, the filibuster, had been eliminated, meaning that Republicans could confirm a nominee with just fifty votes and Vice President Pence on deck to break the tie. Nonetheless, the stakes were so high and the liberal base so inflamed that Democratic leaders were determined to try—or, to be more precise, to try so long as the effort to defeat the nominee did not imperil the party’s chances in the election just four months away.

The battle over Bork had ushered Anthony Kennedy onto the high court. The impending fight over his successor was even more consequential and, as it turned out, would be even more ferocious.



If there was one man prepared to carry on that battle with maximum ferocity, it was Addison Mitchell McConnell Jr., the Senate majority leader. McConnell was not a judge picker so much as a judge maker. He created the space for Trump to transform the federal judiciary, first by preventing Obama from filling scores of judgeships, then by ensuring that the new Republican president and Republican-controlled Senate would not squander the chance to fill those seats and more. Thanks to McConnell, seventy-four at the time of Trump’s election, the new president inherited 107 judicial vacancies—nearly double the fifty-four openings that awaited Obama at the start of his first term. And thanks to McConnell, of course, Trump had the Scalia seat to fill.26

With Trump’s election, McConnell could pivot from defense to offense, from blocking Democratic judges to stocking the courts with Republican ones. “We are going to move judges like they are on a conveyor belt,” McConnell told his then chief of staff, Brian McGuire, in the days after the election. McConnell soon put that plan into action, calling McGahn to talk judges. This was an opportunity to remake the federal judiciary, McConnell said, but the new administration needed to be disciplined about generating nominees. For his part, McConnell would work to speed up the Senate process.27 Unaccompanied by staff, McConnell made a postelection trip to see the president-elect. He had a single item on his agenda: emphasizing to Trump the critical importance of filling judgeships, even at the expense of other presidential priorities. Taking the time to confirm judges might slow things down for executive-branch nominees, but it would be worth it, McGahn assured the president-elect. “The thing that will last the longest,” McConnell noted later, “is the courts.”28

That assessment was the key to understanding McConnell. The senator titled his memoir The Long Game, and that was what he played, with a tenacity and patience forged in childhood. In the summer of 1944, ten years before Jonas Salk invented the polio vaccine, two-year-old McConnell contracted polio. The disease kept him off his feet and forced him to endure painful strengthening exercises for two excruciating years. But his mother, overseeing the rehabilitation, vowed he would be able to walk again, and so McConnell did, with a limp perceptible only as he climbed stairs. Such determination remained on display throughout his political career as he methodically made his way to the only job he had ever really wanted, that of Senate majority leader.29

Serving in that role during a Trump presidency was a particular challenge for McConnell, who had endorsed Trump only belatedly and with gritted teeth. “I have committed to supporting the nominee chosen by Republican voters, and Donald Trump, the presumptive nominee, is now on the verge of clinching the nomination,” he choked out in a written statement in May 2016.30 The two men could not have been more different, except that both enjoyed the acquisition and exercise of power. McConnell was disciplined and calculating where Trump was impulsive and freewheeling. McConnell was prepared where Trump winged it; he was reserved and careful where Trump was volatile. But for all the strains that developed in their relationship in the coming months—Trump lashed out at McConnell, “Mitch, get back to work,” after the Senate failed to repeal the Affordable Care Act in 2017—judgeships were one area of unalloyed synergy.31 Each man was essential to helping construct the other’s legacy.

This symbiosis also included present-day politics, a subject never far from McConnell’s mind. For McConnell, as for Trump, it was extraordinarily helpful to have a slate of confirmed conservative judges to dangle before voters like a fisherman displaying his catch. Now, with Kennedy’s retirement, there would be a second justice on the line.



In his third-floor chambers at the federal courthouse in Washington, Kavanaugh got the news just as everyone else did. He had been given no heads-up, either by Kennedy or McGahn; they were too smart to offer inside information that might create an uncomfortable situation if Kavanaugh were to be questioned about it down the road. But as his reluctance to make summer plans illustrates, the prospect of a vacancy wasn’t far from his mind, and the same was true of others around him.

The night before, Kavanaugh’s Bush administration colleague, Joel Kaplan, now a senior executive at Facebook in Washington, was making calls to influential conservative lawyers: If Kennedy were to step down, would they be with Kavanaugh? Now that the news was out, it didn’t take long for the phone to ring in Kavanaugh’s chambers. The White House counsel was on the line. We need to talk, McGahn told Kavanaugh. This was Wednesday; could he come by Kavanaugh’s chambers on Friday? It was to be no casual chat, as Kavanaugh understood, having been on the other end of this transaction in his role as a White House lawyer. It was a vetting conversation that would stretch to three hours and touch on anything Kavanaugh might have done that could cause embarrassment—or endanger his possible confirmation. McGahn left the session confident that there would be no such problem.
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