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PRAISE FOR THE CORPORATION


“A surprisingly rational and coherent attack on capitalism’s most important institution.”

—The Economist

“Bakan does such a good job of creating awareness that it can’t help but be a call to action.”

—USA Today

“Bakan . . . takes a powerful stab at the most influential institution of our time, the corporation. . . . [An] eye-opening look at a system ‘programmed to exploit others for profit.’ ”

—Booklist (starred review)

“Bakan’s analysis is strong on pinpointing problems with current business.”

—Harvard Business Review

“His prose is soothing, free of scholarly clottedness and leftist stridency. The reader is impressed—thrilled even—to watch him coolly denude the corporate person until it stands naked and vulnerable. . . .”

—The Vancouver Sun

“All senior business executives should find the time to read this well-researched and well-written book. . . . The Corporation will force you to reflect on what really matters, both in one’s life and in one’s company.”

—The Globe and Mail

“Bakan is a first-rate storyteller, and his tales are compelling and even hair-raising.”

—Dragonfly Review

“Insightful. . . . Whether you’re pro-business or against . . . [Bakan’s] research gives the project weight and suggests constructive solutions.”

—San Francisco Chronicle

“The corporation, according to Joel Bakan, is the monster that can swallow civilization—greedy, exploitive, and unstoppable. We are all its potential victims, which is why we must all understand how the corporate form makes it so difficult to control its abuses.”

—Alan M. Dershowitz, Felix Frankfurter Professor of Law, Harvard Law School

“Joel Bakan’s The Corporation is one of those rare books that opens up a new world. Its message is compelling—and more important now than ever. With exquisite historical evocations and incisive contemporary examples, the author challenges us to recognize the flaws inherent in the very nature of the corporation and the practical possibilities for reform. You will want to have the book at hand for frequent reference for many years to come.”

—Robert A. G. Monks, Deputy Chairman of Hermes Focus Asset Management and corporate governance adviser

“Since Rachel Carson’s Silent Spring began to expose the abuses of the modern industrial system, there has been a growing awareness that profit at the expense of Earth—of individuals, society, and the environment—is unsustainable. Joel Bakan has performed a valuable service to corporations everywhere by holding up a mirror for them to see their destructive selves as others see them. The clarion call for change is here for all who would listen.”

—Ray C. Anderson, Chairman and CEO of Interface, Inc.

“This fine book was virtually begging to be written. With lucidity and verve, expert knowledge and incisive analysis, Joel Bakan unveils the history and the character of a devilish instrument that has been created and is nurtured by powerful modern states. They have endowed their creature with the rights of persons—and by now, rights far exceeding persons of flesh and blood—but a person that is pathological by nature and by law, and systematically crushes democracy, freedom, rights, and the natural human instincts on which a decent life and even human survival depends: the modern corporation. This incisive study should be read carefully, and pondered. And it should be a stimulus to constructive action—not at all beyond our means, as the author outlines.”

—Noam Chomsky, Ph.D., Professor of Linguistics, Massachusetts Institute of Technology and author of 9-11
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For Marlee



Introduction


As images of disgraced and handcuffed corporate executives parade across our television screens, pundits, politicians, and business leaders are quick to assure us that greedy and corrupt individuals, not the system as a whole, are to blame for Wall Street’s woes. “Have we just been talking about some bad apples?” Sam Donaldson recently asked former New York Stock Exchange chief Richard Grasso on ABC’s This Week, “or is there something in the system that is broken?” “Well, Sam,” Grasso explained, “we’ve had some massive failures, and we’ve got to root out the bad people, the bad practices; and certainly, whether the number is one or fifteen, that’s in comparison to more than ten thousand publicly traded corporations—but one, Sam, just one WorldCom or one Enron, is one too many.” Despite such assurances, citizens today—and many business leaders too—are concerned that the faults within the corporate system run much deeper than a few tremors on Wall Street would indicate. These larger concerns are the focus of this book.

A key premise is that the corporation is an institution—a unique structure and set of imperatives that direct the actions of people within it. It is also a legal institution, one whose existence and capacity to operate depend upon the law. The corporation’s legally defined mandate is to pursue, relentlessly and without exception, its own self-interest, regardless of the often harmful consequences it might cause to others. As a result, I argue, the corporation is a pathological institution, a dangerous possessor of the great power it wields over people and societies. That raises a number of questions, which I address in subsequent chapters. How did the corporation become what it is today (Chapter 1)? What is the nature, and what are the implications, of its pathological character (Chapters 2 and 3) and of its power over society (Chapters 4 and 5)? And what should and can be done to mitigate its potential to cause harm (Chapter 6)? These are the central questions that inform the book. By revealing the institutional imperatives common to all corporations and their implications for society, I hope to provide a crucial and missing link in people’s attempts to understand and do something about some of the most pressing issues of our time.

Peter Drucker, perhaps the world’s leading management thinker, was one of the first to analyze the corporation as an institution in his groundbreaking 1946 work, Concept of the Corporation. It was Drucker who thought it significant that all corporations have the same institutional order and purpose. For most of us, however, the daily details of corporate life tend to obscure the bigger picture. Like Pfizer CEO Hank McKinnell, we have “great difficulty thinking of corporations as an institution.” We understand them, instead, mainly in terms of how they differ from one another—transnational versus local, high-tech versus smokestack, progressive versus traditional, cool versus stodgy, blue-chip versus risky, brand name versus no-name, good versus bad—and miss the fact that all corporations, at least all publicly traded ones, share a common institutional structure; that it makes sense to talk about the corporation, as well as corporations. As veteran Harvard Business School scholar Joe Badaracco remarked when asked the simple question “What is a corporation?”: “It’s funny that I’ve taught in a business school for as long as I have without ever having been asked so pointedly to say what I think a corporation is.”1

The purpose of this book is to explore what the corporation, as an institution, truly is. Institutions are, of course, composed of people, and much of what follows is based upon original interviews with players from the corporate world, pundits who analyze it, and critics who highlight its dangers and propose solutions.2 As for the style and tone of the book, I have sought to avoid unduly academic and technical jargon. My objective has been to make it accessible to the lay reader and the professional, without compromising its grounding in rigorous research and in my knowledge and insight as a legal scholar. Throughout the book I use the word “corporation” to describe the large Anglo-American publicly traded business corporation, as opposed to small incorporated businesses, or small and large not-for-profit or privately owned ones. As for the focus on the Anglo-American corporation, the world’s largest and most powerful corporations are based in the United States, and economic globalization has extended their influence beyond national borders. Elements of the Anglo-American model also increasingly shape its counterparts in other countries, especially in European nations and Japan.3 For these reasons, the analyses and arguments presented in this book have important implications for the rest of the world.
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The Corporation’s Rise to Dominance

Over the last 150 years the corporation has risen from relative obscurity to become the world’s dominant economic institution. Today, corporations govern our lives. They determine what we eat, what we watch, what we wear, where we work, and what we do. We are inescapably surrounded by their culture, iconography, and ideology. And, like the church and the monarchy in other times, they posture as infallible and omnipotent, glorifying themselves in imposing buildings and elaborate displays. Increasingly, corporations dictate the decisions of their supposed overseers in government and control domains of society once firmly embedded within the public sphere. The corporation’s dramatic rise to dominance is one of the remarkable events of modern history, not least because of the institution’s inauspicious beginnings.



Long before Enron’s scandalous collapse, the corporation, a fledgling institution, was engulfed in corruption and fraud. Throughout the late seventeenth and early eighteenth centuries, stockbrokers, known as “jobbers,” prowled the infamous coffee shops of London’s Exchange Alley, a maze of lanes between Lombard Street, Cornhill, and Birchin Lane, in search of credulous investors to whom they could sell shares in bogus companies. Such companies flourished briefly, nourished by speculation, and then quickly collapsed. Ninety-three of them traded between 1690 and 1695. By 1698, only twenty were left. In 1696 the commissioners of trade for England reported that the corporate form had been “wholly perverted” by the sale of company stock “to ignorant men, drawn in by the reputation, falsely raised and artfully spread, concerning the thriving state of [the] stock.”1 Though the commissioners were appalled, they likely were not surprised.

Businessmen and politicians had been suspicious of the corporation from the time it first emerged in the late sixteenth century. Unlike the prevailing partnership form, in which relatively small groups of men, bonded together by personal loyalties and mutual trust, pooled their resources to set up businesses they ran as well as owned, the corporation separated ownership from management—one group of people, directors and managers, ran the firm, while another group, shareholders, owned it. That unique design was believed by many to be a recipe for corruption and scandal. Adam Smith warned in The Wealth of Nations that because managers could not be trusted to steward “other people’s money,” “negligence and profusion” would inevitably result when businesses organized as corporations. Indeed, by the time he wrote those words in 1776, the corporation had been banned in England for more than fifty years. In 1720, the English Parliament, fed up with the epidemic of corporate high jinks plaguing Exchange Alley, had outlawed the corporation (though with some exceptions). It was the notorious collapse of the South Sea Company that had prompted it to act.

Formed in 1710 to carry on exclusive trade, including trade in slaves, with the Spanish colonies of South America, the South Sea Company was a scam from the very start. Its directors, some of the leading lights of political society, knew little about South America, had only the scantiest connection to the continent (apparently, one of them had a cousin who lived in Buenos Aires), and must have known that the King of Spain would refuse to grant them the necessary rights to trade in his South American colonies. As one director conceded, “unless the Spaniards are to be divested of common sense . . . abandoning their own commerce, throwing away the only valuable stake they have left in the world, and, in short, bent on their own ruin,” they would never part with the exclusive power to trade in their own colonies. Yet the directors of the South Sea Company promised potential investors “fabulous profits” and mountains of gold and silver in exchange for common British exports, such as Cheshire cheese, sealing wax, and pickles.2

Investors flocked to buy the company’s stock, which rose dramatically, by sixfold in one year, and then quickly plummeted as shareholders, realizing that the company was worthless, panicked and sold. In 1720—the year a major plague hit Europe, public anxiety about which “was heightened,” according to one historian, “by a superstitious fear that it had been sent as a judgment on human materialism”3—the South Sea Company collapsed. Fortunes were lost, lives were ruined, one of the company’s directors, John Blunt, was shot by an angry shareholder, mobs crowded Westminster, and the king hastened back to London from his country retreat to deal with the crisis.4 The directors of the South Sea Company were called before Parliament, where they were fined, and some of them jailed, for “notorious fraud and breach of trust.”5 Though one parliamentarian demanded they be sewn up in sacks, along with snakes and monies, and then drowned, they were, for the most part, spared harsh punishment.6 As for the corporation itself, in 1720 Parliament passed the Bubble Act, which made it a criminal offense to create a company “presuming to be a corporate body,” and to issue “transferable stocks without legal authority.”

Today, in the wake of corporate scandals similar to and every bit as nefarious as the South Sea bubble, it is unthinkable that a government would ban the corporate form. Even modest reforms—such as, for example, a law requiring companies to list employee stock options as expenses in their financial reports, which might avoid the kind of misleadingly rosy financial statements that have fueled recent scandals7—seem unlikely from a U.S. federal government that has failed to match its strong words at the time of the scandals with equally strong actions. Though the Sarbanes-Oxley Act, signed into law in 2002 to redress some of the more blatant problems of corporate governance and accounting, provides welcome remedies, at least on paper,8 the federal government’s general response to corporate scandals has been sluggish and timid at best. What is revealed by comparing that response to the English Parliament’s swift and draconian measures of 1720 is the fact that, over the last three hundred years, corporations have amassed such great power as to weaken government’s ability to control them. A fledgling institution that could be banned with the stroke of a legislative pen in 1720, the corporation now dominates society and government.

How did it become so powerful?



The genius of the corporation as a business form, and the reason for its remarkable rise over the last three centuries, was—and is—its capacity to combine the capital, and thus the economic power, of unlimited numbers of people. Joint-stock companies emerged in the sixteenth century, by which time it was clear that partnerships, limited to drawing capital from the relatively few people who could practicably run a business together, were inadequate for financing the new, though still rare, large-scale enterprises of nascent industrialization. In 1564 the Company of the Mines Royal was created as a joint-stock company, financed by twenty-four shares sold for £1,200 each; in 1565, the Company of Mineral and Battery Works raised its capital by making calls on thirty-six shares it had previously issued. The New River Company was formed as a joint-stock company in 1606 to transport fresh water to London, as were a number of other utilities.9 Fifteen joint-stock companies were operating in England in 1688, though none with more than a few hundred members. Corporations began to proliferate during the final decade of the seventeenth century, and the total amount of investment in joint-stock companies doubled as the business form became a popular vehicle for financing colonial enterprises. The partnership still remained the dominant form for organizing businesses, however, though the corporation would steadily gain on it and then overtake it.

In 1712, Thomas Newcomen invented a steam-driven machine to pump water out of a coal mine and unwittingly started the industrial revolution. Over the next century, steam power fueled the development of large-scale industry in England and the United States, expanding the scope of operations in mines, textiles (and the associated trades of bleaching, calico printing, dyeing, and calendaring), mills, breweries, and distilleries.10 Corporations multiplied as these new larger-scale undertakings demanded significantly more capital investment than partnerships could raise. In postrevolutionary America, between 1781 and 1790, the number of corporations grew tenfold, from 33 to 328.11

In England too, with the Bubble Act’s repeal in 1825 and incorporation once again legally permitted, the number of corporations grew dramatically, and shady dealing and bubbles were once again rife in the business world. Joint-stock companies quickly became “the fashion of the age,” as the novelist Sir Walter Scott observed at the time, and as such were fitting subjects for satire. Scott wryly pointed out that, as a shareholder in a corporation, an investor could make money by spending it (indeed, he likened the corporation to a machine that could fuel its operations with its own waste):

Such a person [an investor] buys his bread from his own Baking Company, his milk and cheese from his own Dairy Company . . . drinks an additional bottle of wine for the benefit of the General Wine Importation Company, of which he is himself a member. Every act, which would otherwise be one of mere extravagance, is, to such a person . . . reconciled to prudence. Even if the price of the article consumed be extravagant, and the quality indifferent, the person, who is in a manner his own customer, is only imposed upon for his own benefit. Nay, if the Joint-stock Company of Undertakers shall unite with the medical faculty . . . under the firm of Death and the Doctor, the shareholder might contrive to secure his heirs a handsome slice of his own death-bed and funeral expenses.12

At the moment Scott was satirizing it, however, the corporation was poised to begin its ascent to dominance over the economy and society. And it would do so with the help of a new kind of steam-driven engine: the steam locomotive.13



America’s nineteenth-century railroad barons, men lionized by some and vilified by others, were the true creators of the modern corporate era. Because railways were mammoth undertakings requiring huge amounts of capital investment—to lay track, manufacture rolling stock, and operate and maintain systems—the industry quickly came to rely on the corporate form for financing its operations. In the United States, railway construction boomed during the 1850s and then exploded again after the Civil War, with more than one hundred thousand miles of track laid between 1865 and 1885. As the industry grew, so did the number of corporations.14 The same was true in England, where, between 1825 and 1849, the amount of capital raised by railways, mainly through joint-stock companies, increased from £200,000 to £230 million, more than one thousand–fold.15

“One of the most important by-products of the introduction and extension of the railway system,” observed M. C. Reed in Railways and the Growth of the Capital Market, was the part it played in “assisting the development of a national market for company securities.”16 Railways, in both the United States and England, demanded more capital investment than could be provided by the relatively small coterie of wealthy men who invested in corporations at the start of the nineteenth century. By the middle of the century, with railway stocks flooding markets in both countries, middle-class people began, for the first time, to invest in corporate shares. As The Economist pronounced at the time, “everyone was in the stocks now . . . needy clerks, poor tradesman’s apprentices, discarded service men and bankrupts—all have entered the ranks of the great monied interest.”17

One barrier remained to broader public participation in stock markets, however: no matter how much, or how little, a person had invested in a company, he or she was personally liable, without limit, for the company’s debts. Investors’ homes, savings, and other personal assets would be exposed to claims by creditors if a company failed, meaning that a person risked financial ruin simply by owning shares in a company. Stockholding could not become a truly attractive option for the general public until that risk was removed, which it soon was. By the middle of the nineteenth century, business leaders and politicians broadly advocated changing the law to limit the liability of shareholders to the amounts they had invested in a company. If a person bought $100 worth of shares, they reasoned, he or she should be immune to liability for anything beyond that, regardless of what happened to the company. Supporters of “limited liability,” as the concept came to be known, defended it as being necessary to attract middle-class investors into the stock market. “Limited liability would allow those of moderate means to take shares in investments with their richer neighbors,” reported the Select Committee on Partnerships (England) in 1851, and that, in turn, would mean “their self-respect [would be] upheld, their intelligence encouraged and an additional motive given to preserve order and respect for the laws of property.”18

Ending class conflict by co-opting workers into the capitalist system, a goal the committee’s latter comment subtly alludes to, was offered as a political justification for limited liability, alongside the economic one of expanding the pool of potential investors. An 1853 article in the Edinburgh Journal, stated:

The workman does not understand the position of the capitalist. The remedy is, to put him in the way by practical experience. . . . Working-men, once enabled to act together as the owners of a joint capital, will soon find their whole view of the relations between capital and labour undergo a radical alteration. They will learn what anxiety and toil it costs even to hold a small concern together in tolerable order . . . the middle and operative classes would derive great material and social good by the exercise of the joint-stock principle.19

Limited liability had its detractors, however. On both sides of the Atlantic, critics opposed it mainly on moral grounds. Because it allowed investors to escape unscathed from their companies’ failures, the critics believed it would undermine personal moral responsibility, a value that had governed the commercial world for centuries. With limited liability in place, investors could be recklessly unconcerned about their companies’ fortunes, as Mr. Goldbury, a fictitious company promoter, explained in song in Gilbert and Sullivan’s sharp satire of the corporation, Utopia Ltd:

Though a Rothschild you may be, in your own capacity,

As a Company you’ve come to utter sorrow,

But the liquidators say, “Never mind—you needn’t pay,”

So you start another Company Tomorrow!

People worried that limited liability would, as one parliamentarian speaking against its introduction in Englan said, attack “The first and most natural principle of commercial legislation . . . that every man was bound to pay the debts he had contracted, so long as he was able to do so” and that it would “enable persons to embark in trade with a limited chance of loss, but with an unlimited chance of gain” and thus encourage “a system of vicious and improvident speculation.”20

Despite such objections, limited liability was entrenched in corporate law, in England in 1856 and in the United States over the latter half of the nineteenth century (though at different times in different states). With the risks of investment in stocks now removed, at least in terms of how much money investors might be forced to lose, the way was cleared for broad popular participation in stock markets and for investors to diversify their holdings. Still, publicly traded corporations were relatively rare in the United States up until the end of the nineteenth century. Beyond the railway industry, leading companies tended to be family-owned, and if shares existed at all they were traded on a direct person-to-person basis, not in stock markets. By the early years of the twentieth century, however, large publicly traded corporations had become fixtures on the economic landscape.21



Over two short decades, beginning in the 1890s, the corporation underwent a revolutionary transformation. It all started when New Jersey and Delaware (“the first state to be known as the home of corporations,” according to its current secretary of state for corporations22), sought to attract valuable incorporation business to their jurisdictions by jettisoning unpopular restrictions from their corporate laws. Among other things, they

[image: images] Repealed the rules that required businesses to incorporate only for narrowly defined purposes, to exist only for limited durations, and to operate only in particular locations

[image: images] Substantially loosened controls on mergers and acquisitions; and

[image: images] Abolished the rule that one company could not own stock in another

Other states, not wanting to lose out in the competition for incorporation business, soon followed with similar revisions to their laws. The changes prompted a flurry of incorporations as businesses sought the new freedoms and powers incorporation would grant them. Soon, however, with most meaningful constraints on mergers and acquisitions gone, a large number of small and medium-size corporations were quickly absorbed into a small number of very large ones—1,800 corporations were consolidated into 157 between 1898 and 1904.23 In less than a decade the U.S. economy had been transformed from one in which individually owned enterprises competed freely among themselves into one dominated by a relatively few huge corporations, each owned by many shareholders. The era of corporate capitalism had begun.

“Every tie in the road is the grave of a small stockholder,” stated Newton Booth, a noted antimonopolist and railroad reformer, in 1873, when he was governor of California. Booth’s message was clear: in large corporations stockholders had little, if any, power and control. By the early twentieth century, corporations were typically combinations of thousands, even hundreds of thousands, of broadly dispersed, anonymous shareholders. Unable to influence managerial decisions as individuals because their power was too diluted, they were also too broadly dispersed to act collectively. Their consequent loss of power in and control of large corporations turned out to be managers’ gains. In 1913, a congressional committee set up to investigate the “money trust,” led by Congressman Arsène Pujo, reported:

None of the witnesses called was able to name an instance in the history of the country in which the stockholders had succeeded in overthrowing an existing management in any large corporation, nor does it appear that stockholders have ever even succeeded in so far as to secure the investigation of an existing management of a corporation to ascertain whether it has been well or honestly managed. . . . [In] all great corporations with numerous and widely scattered stockholders . . . the management is virtually self-perpetuating and is able through the power of patronage, the indifference of stockholders and other influences to control a majority of stock.24

Shareholders had, for all practical purposes, disappeared from the corporations they owned.

With shareholders, real people, effectively gone from corporations, the law had to find someone else, some other person, to assume the legal rights and duties firms needed to operate in the economy. That “person” turned out to be the corporation itself. As early as 1793, one corporate scholar outlined the logic of corporate personhood when he defined the corporation as

a collection of many individuals united into one body, under a special denomination, having perpetual succession under an artificial form, and vested, by the policy of law, with the capacity of acting, in several respects, as an individual, particularly of taking and granting property, of contracting obligations, and of suing and being sued, of enjoying privileges and immunities in common.25

In partnerships, another scholar noted in 1825, “the law looks to the individuals”; in corporations, on the other hand, “it sees only the creature of the charter, the body corporate, and knows not the individuals.”26

By the end of the nineteenth century, through a bizarre legal alchemy, courts had fully transformed the corporation into a “person,” with its own identity, separate from the flesh-and-blood people who were its owners and managers and empowered, like a real person, to conduct business in its own name, acquire assets, employ workers, pay taxes, and go to court to assert its rights and defend its actions. The corporate person had taken the place, at least in law, of the real people who owned corporations. Now viewed as an entity, “not imaginary or fictitious, but real, not artificial but natural,” as it was described by one law professor in 1911, the corporation had been reconceived as a free and independent being.27 Gone was the centuries-old “grant theory,” which had conceived of corporations as instruments of government policy and as dependent upon government bodies to create them and enable them to function. Along with the grant theory had also gone all rationales for encumbering corporations with burdensome restrictions. The logic was that, conceived as natural entities analogous to human beings, corporations should be created as free individuals, a logic that informed the initiatives in New Jersey and Delaware, as well as the Supreme Court’s decision in 1886 that, because they were “persons,” corporations should be protected by the Fourteenth Amendment’s rights to “due process of law” and “equal protection of the laws,” rights originally entrenched in the Constitution to protect freed slaves.28



As the corporation’s size and power grew, so did the need to assuage people’s fears of it. The corporation suffered its first full-blown legitimacy crisis in the wake of the early-twentieth-century merger movement, when, for the first time, many Americans realized that corporations, now huge behemoths, threatened to overwhelm their social institutions and governments. Corporations were now widely viewed as soulless leviathans—uncaring, impersonal, and amoral. Suddenly, they were vulnerable to popular discontent and organized dissent (especially from a growing labor movement), as calls for more government regulation and even their dismantling were increasingly common. Business leaders and public relations experts soon realized that the institution’s new powers and privileges demanded new public relations strategies.

In 1908, AT&T, one of America’s largest corporations at the time and the parent company of the Bell System, which had a monopoly on telephone services in the United States, launched an advertising campaign, the first of its kind, that aimed to persuade a skeptical public to like and accept the company. In much the same way that law had transformed the corporation into a “person” to compensate for the disappearance of the real people within it, AT&T’s campaign imbued the company with human values in an effort to overcome people’s suspicions of it as a soulless and inhuman entity. “Bigness,” worried one vice president at AT&T, tended to squeeze out of the corporation “the human understanding, the human sympathy, the human contacts, and the natural human relationships.” It had convinced “the general public [that] a corporation is a thing.” Another AT&T official believed it was necessary “to make the people understand and love the company. Not merely to be consciously dependent upon it—not merely regard it as a necessity—not merely to take it for granted—but to love it—to hold real affection for it.” From 1908 into the late 1930s, AT&T trumpeted itself as a “friend and neighbor” and sought to give itself a human face by featuring real people from the company in its advertising campaigns. Employees, particularly telephone operators and linemen, appeared regularly in the company’s advertisements, as did shareholders. One magazine advertisement entitled “Our Shareholders,” depicts a woman, presumably a widow, examining her AT&T share certificates as her two young children look on; another pronounces AT&T “a new democracy of public service ownership” that is “owned directly by the people—controlled not by one, but controlled by all.”29

Other major corporations soon followed AT&T’s lead. General Motors, for example, ran advertisements that, in the words of the agency responsible for them, aimed “to personalize the institution by calling it a family.” “The word ‘corporation’ is cold, impersonal and subject to misunderstanding and distrust,” noted Alfred Swayne, the GM executive in charge of institutional advertising at the time, but “ ‘Family’ is personal, human, friendly. This is our picture of General Motors—a big congenial household.”30

By the end of World War I, some of America’s leading corporations, among them General Electric, Eastman Kodak, National Cash Register, Standard Oil, U.S. Rubber, and the Goodyear Tire & Rubber Company, were busily crafting images of themselves as benevolent and socially responsible. “New Capitalism,” the term used to describe the trend, softened corporations’ images with promises of good corporate citizenship and practices of better wages and working conditions. As citizens demanded that governments rein in corporate power and while labor militancy was rife, with returning World War I veterans, having risked their lives as soldiers, insisting upon better treatment as workers, proponents of the New Capitalism sought to demonstrate that corporations could be good without the coercive push of governments and unions.31

A leader of the movement, Paul W. Litchfield, who presided over Goodyear Tire for thirty-two years through the middle part of the twentieth century, believed capitalism would not survive unless equality and cooperation between workers and capitalists replaced division and conflict. Though branded a socialist and a Marxist by some of his business peers at the time, Litchfield forged ahead with programs designed to promote the health, welfare, and education of his workers and their families, and to give his workers a greater voice in company affairs. One of his proudest achievements was a workers’ Senate and House of Representatives, modeled after the national one, that had jurisdiction over employment issues, including wages. Litchfield defended his benevolent policies as necessary for Goodyear’s success. “Goodyear has all about her the human quality,” he said, “and it has been to this human quality fully as much as to her business methods, that Goodyear owes her meteoric rise in the ranks of American Industry.”32

Corporate social responsibility blossomed again during the 1930s as corporations suffered from adverse public opinion. Many people believed at the time that corporate greed and mismanagement had caused the Great Depression. They shared Justice Louis Brandeis’s view, stated in a 1933 Supreme Court judgment, that corporations were “Frankenstein monsters” capable of doing evil.33 In response, business leaders embraced corporate social responsibility. It was the best strategy, they believed, to restore people’s faith in corporations and reverse their growing fascination with big government. Gerard Swope, then president of General Electric, voiced a popular sentiment among big-business leaders when, in 1934, he said that “organized industry should take the lead, recognizing its responsibility to its employees, to the public, and to its shareholders rather than that democratic society should act through its government” (italics added).34

Adolf Berle and Gardiner Means had endorsed a similar idea two years earlier in their classic work The Modern Corporation and Private Property. The corporation, they argued, was “potentially (if not yet actually) the dominant institution of the modern world”; its managers had become “princes of industry,” their companies akin to feudal fiefdoms. Because they had amassed such power over society, corporations and the men who managed them were now obliged to serve the interests of society as a whole, much as governments were, not just those of their shareholders. “[T]he ‘control’ of the great corporations should develop into a purely neutral technocracy,” they wrote, “balancing a variety of claims by various groups in the community and assigning to each a portion of the income stream on the basis of public policy rather than private cupidity.” Corporations would likely have to embrace this new approach, Berle and Means warned, “if the corporate system [was] to survive.” Professor Edwin Dodd, another eminent scholar of the corporation at the time, was more skeptical about corporations becoming socially responsible, but he believed they risked losing their legitimacy, and thus their power, if they did not at least appear to do so. “Modern large-scale industry has given to the managers of our principal corporations enormous power,” Dodd wrote in 1932 in the Harvard Law Review. “Desire to retain their present powers accordingly encourages [them] to adopt and disseminate the view that they are guardians of all the interests which the corporation affects and not merely servants of its absentee owners.”35

Despite corporate leaders’ claims that they were capable of regulating themselves, in 1934 President Franklin D. Roosevelt created the New Deal, a package of regulatory reforms designed to restore economic health by, among other things, curbing the powers and freedoms of corporations. As the first systematic attempt to regulate corporations and the foundation of the modern regulatory state, the New Deal was reviled by many business leaders at the time and even prompted a small group of them to plot a coup to overthrow Roosevelt’s administration. Though the plot (which is more fully discussed in Chapter 4, as is the New Deal itself) failed, it was significant for reflecting the depth of hostility many business leaders felt for Roosevelt. The spirit of the New Deal, along with many of its regulatory regimes, nonetheless prevailed. For fifty years following its creation, through World War II, the postwar era, and the 1960s and 1970s, the growing power of corporations was offset, at least in part, by continued expansion of government regulation, trade unions, and social programs. Then, much as steam engines and railways had combined with new laws and ideologies to create the corporate behemoth one hundred years earlier, a new convergence of technology, law, and ideology—economic globalization—reversed the trend toward greater regulatory control of corporations and vaulted the corporation to unprecedented power and influence.



In 1973, the economy was shaken by a surge in oil prices due to the formation of the Organization of the Petroleum Exporting Countries (OPEC), which operated in cartel-like fashion to control the world’s oil supply. High unemployment, runaway inflation, and deep recession soon followed. Prevailing economic policies, which, true to their New Deal lineage, had favored regulation and other modes of government intervention, came under sustained attack for their inability to deal with the crisis. Governments throughout the West began to embrace neoliberalism, which, like its laissez-faire predecessor, celebrated economic freedom for individuals and corporations and prescribed a limited role for government in the economy. When Margaret Thatcher became prime minister of Britain in 1979, and then Ronald Reagan president of the United States in 1980, it was clear that the economic era inspired by New Deal ideas and policies had come to an end. Over the next two decades, governments pursued neoliberalism’s core policies of deregulation, privatization, spending cuts, and inflation reduction with increasing vigor. By the early 1990s, neoliberalism had become an economic orthodoxy.

In the meantime, technological innovations in transportation and communications had profoundly enhanced corporations’ mobility and portability. Fast and large jet planes and new container-shipping techniques (which allowed for sea shipping to be smoothly integrated with rail and truck networks) drove down the costs and increased the speed and efficiency of transportation. Communications were similarly improved with innovations to long-distance phone networks, telex and fax technology, and, more recently, the creation of the Internet. Corporations, no longer tethered to their home jurisdictions, could now scour the earth for locations to produce goods and services at substantially lower costs. They could buy labor in poor countries, where it was cheap and where environmental standards were weak, and sell their products in wealthy countries, where people had disposable income and were prepared to pay decent prices for them. Costly tariffs had gradually come down since 1948, when the General Agreement on Tariffs and Trade (GATT) was introduced, enabling corporations to take advantage of their newfound mobility without suffering punishing financial penalties.

By leveraging their freedom from the bonds of location, corporations could now dictate the economic policies of governments. As Clive Allen, a vice president at Nortel Networks, a leading Canadian high-tech company, explained, companies “owe no allegiance to Canada. . . . Just because we [Nortel Networks] were born there doesn’t mean we’ll remain there. . . . The place has to remain attractive for us to be interested in staying there.”36 To remain attractive, whether to keep investment within their jurisdictions or to lure new investment to them, governments would now have to compete among themselves to persuade corporations that they provided the most business-friendly policies. A resulting “battle to the bottom” would see them ratchet down regulatory regimes—particularly those that protected workers and the environment—reduce taxes, and roll back social programs, often with reckless disregard for the consequences.37

With the creation of the World Trade Organization (WTO) in 1993, the deregulatory logic of economic globalization was deepened. Given a mandate to enforce existing GATT standards, and also to create new ones that would bar regulatory measures that might restrict the flow of international trade, the WTO was poised to become a significant fetter on the economic sovereignty of nations. By the time tens of thousands of people spilled into the streets of Seattle in 1999 to protest against a meeting of WTO officials and member-state representatives, the organization had evolved into a powerful, secretive, and corporate-influenced overseer of government’s mandate to protect citizens and the environment from corporate harms.38

When Enron collapsed and accounting firm Arthur Andersen’s role in its misdeeds was revealed, people called for better regulatory oversight of the accounting industry. What few knew at the time, however, was that the U.S. government, through its membership in the WTO, had already relinquished some of its authority to fix the problem. Driven by a stated belief that “regulations can be an unnecessary, and usually unintended, barrier to trade in services”39 and in response to intense lobbying from industry groups and firms, the WTO in the late 1990s had established a set of “disciplines” designed to ensure that member states do not regulate accounting in ways that are “more trade restrictive than . . . necessary to fulfill a legitimate objective.”40 In 1998, member states, including the United States, agreed to abide by these new rules, which do not formally come into full effect until 2005, and thus subjected themselves to standards imposed by, and soon to be adjudicated by, an outside and undemocratic body.41
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