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Chapter 1

An Introduction to Effcient Dehumanization

As we approached our office door, the sound of footsteps behind me went quiet. My colleague and I turned to see our client, Sara,1 clutching her small son, silent tears emptying onto his dark black hair. But unlike so many of the parents, children, and tears that stream through immigration court, Sara had found safety. After grueling hours of testimony and a withering cross-examination, she won her asylum case.

A brutal cross-examination conducted, not by the government’s prosecutor, but by the judge—looking for some slight inconsistency, some hint of implausibility, any reason, to deny her claim. She had suffered for years at the hands of a misogynist abuser in her home country, only to relive each moment of trauma in minute detail to have any hope of securing her escape. This is one of the cruel ironies of asylum law—the more exacting the circumstances were on one’s humanity, the better chance at staying. At the end of his questioning, the judge remarked to the government’s attorney that he could see no way around the case law and would have to grant Sara asylum, as though he had experienced some deep psychological torment.

Sara’s tears in that hallway, just two elevator stops from where she fought for her life, stain the black robes of America’s alleged democracy. The cruelty she experienced before fleeing her home country, the thousands of dangerous miles with her small child, none of it ended when she reached the US border. It simply donned a new face, one grinning with the joy of near impunity, drunk on the swill of indifference, and adorned with the crown of “constitutionality.” She faced a new abuser—a system which did not recognize her as fully human. She had to wrench her and her son’s humanity from the hands of that shifting evil, and at least for a day, succeeded. She was also among the last to do so on these grounds: about a year later, then-Attorney General Jeff Sessions tossed out the precedential Board of Immigration Appeals (BIA) case that recognized the right of women like Sara to asylum from persistent gender-based abuse by their partners.

This and the many other visible evils of the US immigration system prompt a very pertinent, humane, moral question—Why? Why is the system like this? Why would a judge cross-examine an abused woman for hours about her torment? Why would protection be here today and gone tomorrow?

To uncover the answers to these and a host of other questions about US immigration requires shifting the question itself. It is better asked as a question of what. What produced such an arbitrary, oppressive system? Approaching the system in this light reveals that its creation and sustenance lies in the material world. This materialist conception—how people engage with the world, organize themselves, and produce the things necessary to survive—looks for answers to social and political problems “not in men’s brains, not in men’s better insights into eternal truth and justice, but in changes in the modes of production and exchange.”2 In other words, the root cause of the oppression of migrants, the borderlines between people, Immigration and Customs Enforcement (ICE), immigration court, and even racism, must be explored within the context of the dominant economic system—capitalism. The politics surrounding immigration cannot be divorced from the economic realities that inform it.

It is impossible to understand or combat what Sara (or the many others like her) experienced without first understanding how migrants’ identity has historically been tied to their ability to cheaply labor for the benefit of capitalism. Examining this reality and the forces that ensure migrant exploitation will call into question the fundamental self-proclaimed truths of equality, the rule of law, and the nature of democracy in America. It requires a look at not just the contours of the divisions between people—both migrant and citizen, worker and capitalist—but the powers and ideologies needed to protect those divisions. What makes migrants exploitable—their legal status—is the product of a necessarily oppressive system that attempts to control their bodies. The immigration system has not and will never work for the migrant. It works for the benefit and perpetuation of capitalism.

The first half of this book explores the historical material relationship between the US political-economic system, migration controls, and labor and how this interaction fostered and continues the growth of American capitalism. What emerges is a complex picture of how policy has been driven by the material realities confronting the state, citizens, and the migrants at their shores, and how each revolution of the system reinforces the status quo of class relationships and power. Whether it is legislative power or racial and xenophobic scapegoating and intra-class division, capitalism has successfully kept migrants as borderline humans and maintained control over their bodies. Sara and her son are two of many casualties of the commoditizing forces of capitalism.

The second half of the book transitions to the necessity of state power to perpetuate the economic and political system—one that is sovereign over both citizen and migrant. It explores how it is created and renewed and despite its abstract nature, is exercised in very real ways. Through examining different facets of the immigration system, the book reveals how this power is evident in borders, the criminalization of human movement, the myth of national security, and even the “rule of law.” The longstanding brutality at the border exposes the reduction of human beings to nonpersons, unprotected life. The criminalization and detention of migrants pinpoints the deep inadequacy of due process, just as national security is leveraged to justify placing human beings outside the protections that citizens take for granted. Immigration court and its bureaucratic administrative counterparts evidence the deep gap between true justice and the complacent fantasy of it.

What is also exposed throughout is how thinly the line between citizen and migrant is drawn, how close the evils that impact so many migrant lives are not far from all others. The nature of sovereign power, much like the economic system that nourishes it, has an innate control of its citizens and is not accountable to them. As this reality unfolds, it becomes clear why attempts at “better” humanitarian treatment of migrants fall flat. They are premised on the myth of a national commitment to universal ideals of justice and equality. Foreign policy, economic considerations, and personal ideology have always guided the application of humanitarian benefits like family reunification and even asylum and refugee policy. Through their exclusion from the full rights of citizenship (except through incredibly narrow and arbitrary processes), migrants reveal the brokenness of the very concepts of justice and democracy in America, and with it, the fragility of citizenship itself. The law, from the frail Constitution down to the jagged edges of shifting agency regulations and internal policy, merely memorializes the nation-state’s monopoly over immigrant bodies and the very citizenry that it is supposed to serve.

Thus, the what question is predicated on the ongoing balancing act within capitalism of the need of cheap labor, dealing with the ire of the citizen working class, weighed against broader capitalist and empire-building goals on the international stage. The what is how the wage-labor relationship (and exploitation thereof) is part of the same conditions that give rise to Sara’s nightmare and those of so many others. The what question reveals a cycle of exploitation that requires power and power that requires the resources to maintain itself. The what that stands on the borderline between migrant and citizen is an economic system that seeks to perpetuate itself at the expense of both.

The book wraps up by rejecting the broken approaches to migration reform and the failure of neo-liberalism to fix the present system. On the one hand, any attempt to humanize migrants independent of addressing the economic system that continues to commodify them is ultimately insufficient. Without breaking the capitalist hold on labor, there is no law, no matter how carefully crafted, that will not result in manifest injustice towards the migrant. On the other, attempting to address the monstrosity of capitalism without global solidarity across borders is equally fraught, as the US’s power to control migrant bodies within its territory is nearly unequivocal.

The remedy to the what question requires a radical rethinking of democracy and justice, both economic and political. An inalienable presumption of humanity and an accompanying right of each individual to demand and give an accounting for their treatment. This envisions more than open borders or legalization of migrants, but a union of working classes across boundaries towards a mutually justifiable future free of the dominating and exploitative nature of capitalism. Despite the power that capitalism holds over the stuff of life, the conclusions drawn here are neither deterministic nor pessimistic in their outlook. The demand for justification from the political and economic powers, together with an embrace of a robust ideal of democracy, are rooted in a deep optimism that the barriers towards true equality and freedom can be seen and removed.

If we return to that hallway, Sara’s tears, and her son’s embrace, there is more present than the evils of the system. Despite the crushing weight of the legalities stacked against her, she prevailed. The system, for all of its power and injustice, was built by human hands, and can be torn down by them. The working class is capable of seizing American democracy, despite its deeply flawed trajectory, with the aim of correcting it away from domination, exploitation, and dehumanization. Immigrants like Sara hold a mirror up to America, reminding its people that the alleged promise of rest and safety for the tired—even if those in power had no intention of keeping it—is one all can make to themselves. The fight for migrant liberation is also one for liberation of self.








Chapter 2


Legislating Human Commodities

This chapter explores key points in the US’s immigration history and policy and how it emerged through the relationship between immigrants, capitalism, and state power. While there are competing, sometimes contradictory, forces at work, the pervasive need for cheap labor within the capitalist system largely dictates the need for control over immigrant rights and immigration flows.1 Even outside of direct labor issues, the remaining legislative moves are products of other material realities produced within capitalism. In the end both are part of the ongoing balancing act between exploitation and exclusion, which are often only facially at odds. Both serve one another to ensure migrants remain vulnerable and that the status quo continues.


Articles of Commerce

Immigration law is a product of class relations. It exists, as legal scholar Mary Bilder argues, in “the shadow of slaves and indentured servants.”2 Long before the nation’s independence, the indentured servitude trade dominated the immigrant landscape in the American colonies (though the servants had yet to actually be termed immigrants). From 1650 to 1780 an estimated 600,000 Europeans migrated to the colonies, most of which were “imported white servants,” providing a much-needed cheap labor force in the colonies.3 Apart from helping expand the economy directly, the human trade itself was profitable—merchants received payment from the British government to ship convicts to the colonies or payment from the colonies for the sale of convicts and other indentured servants.4 Bilder writes: “For England’s commercial culture, indentured servants were just one more article of commerce.”5 Migrants were commodities. While early migrants were never treated like slaves, they were commoditized in a similar fashion.

Early colonial laws focused on trying to prevent convicts from disrupting local life or relieving communities of the responsibility to care for impoverished or sick servants who were unable to work.6 These early attempts at restriction evidence an underlying reality guiding migration policy—the contribution to the economic system is paramount over and often at the expense of humanitarian problems.7

As the slave trade grew, there was a shift in the perception of immigrants, as white European migrants were repulsed at the idea that colonial society categorized them as legally equivalent to black slaves.8 While race was still an emerging concept, this increasingly racialized division between imported servants and slaves would lead to a legal tension—in order for the recently established federal government to regulate both, it had to consider both “articles of commerce.”9 As Bilder notes—“It was rapidly becoming impossible to maintain both that all people were “articles of commerce” and to continue to uphold [local] state power to exclude certain people.”10 Either all incoming people were essentially property, white servant and black slave alike, or they were people, outside of federal power and left to each state to decide.

While this question was never fully resolved in the Supreme Court, due in part to the freeing of slaves (and rendering the distinction between servants and slaves moot), the concept of immigrants as “articles of commerce” was eventually rolled up into their regulation as incident to sovereignty.11 The tensions between indentured servitude and slavery as well as the early restrictions on migrants in early America reveal something other than a pursuit of “universal human rights” that justified power over these bodies—“the explanation for legal doctrine often lies, not in a faith in enduring principles or a quest for or original meaning, but in the twisted history of legal assumptions, cultural perceptions, and social strife.”12

Despite these early tensions over who had exclusive control of migrant bodies, less than a decade after the end of the Revolutionary War, Congress passed the Naturalization Act of 1790. This act allowed a “free white person” to naturalize as a citizen. Early legislation required swearing fealty to the US, high physical presence durations, and the still-standing requirement that a person be of “good moral character.” These exclusionary approaches were in part racial and also to prevent too many outsiders (like the growing masses of the Irish working-poor) from subverting America with a revolution of their own.13 A 1795 act gave the president a nearly unchecked and disturbing power—the ability to detain or cast out any immigrant in the name of national security. The self-preservation of elite class interests is evident even in early “humanitarian” relief efforts as well. In 1803, Congress enacted a seemingly significant reform—banning the “importation of any negro, mulatto, or other person of colour,” signaling the end of the US-international slave trade (slavery itself did not end for over another half-century). But this reform was ultimately a protection against the Haitian immigrant. White plantation owners feared Haitian migrants could lead a revolt in the south after the Haitian revolution expelled its colonizers.14 Immigration restrictions in America’s early democracy were in the interests of the preservation of power.

Meanwhile, on the US southern border, the Treaty of Guadalupe Hidalgo handed over vast swaths of Mexico to the US and purportedly allowed Mexican property owners to retain their land rights as if they were citizens of the US. This was very different from reality—as Mexican American land claims arose under the treaty, the US government and judiciary consistently denied them, rendering it a hollow promise to these annexed immigrants.15





Reconstruction to the Great Depression


During Reconstruction and the sudden unavailability of slaves, the nation was in desperate need of inexpensive labor. In a bid to recruit workers, President Lincoln signed the 1864 “Act to Encourage Immigration” which centralized immigration authority with the federal government but also made contracts for labor enforceable in the US—“whereby emigrants shall pledge the wages of their labor for a term not exceeding twelve months to repay the expenses of their emigration”—in essence a re-legalization of indentured servitude. Even when laborers freed themselves, the aforementioned deepening divide of “white” versus “other” migrants or slaves emerged to further oppress the later categories.

Before the end of the nineteenth century, Congress extinguished the last light of any sort of “open” border and with it, consolidated its power over immigration. While the Page Act of 1875 tried to end legal indentured servitude and trafficking of Asian laborers and women, it also came with the very first restrictive language around a person’s character. These echoed earlier colonial laws that banned convicted felons (other than political crimes) from entry into the US (who were perceived as poor workers). The gates to America shut even tighter in 1882 as Congress passed the Chinese Exclusion Act, banning all Chinese peoples from immigrating for 10 years and permitted the deportation of any “unauthorized” Chinese migrants. Those allowed to remain were barred from naturalization, cutting them off from any political protection and guaranteeing tighter control over the flow of labor into the country. This move is exemplary of a reality that repeats itself—capitalism will deliver as few rights as possible for the maximal benefit to itself.

By the end of the nineteenth century, Congress had expanded the list of exclusions (and deportable offenses) for immigrants with contagious diseases, “idiots,” insane persons, paupers, anyone who could become a public charge on society, people who had committed a “crime of moral turpitude,” and anarchists—all with readily identifiable problems as it pertained to questions of labor and political power. This era also saw the beginnings of the enforcement arm of the state to regulate America’s borders and coasts.

Federal control over labor flows featured prominently in early twentieth century legislation, with the first law establishing numerical quotas. At the time, it was equal to 3 percent of the foreign-born population of that nationality in the 1910 census (most Asian countries were still barred altogether).16 This coincided with the early century’s high nationalist fervor together with growing fears of foreign leftists and anarchists, an ethno-nationalist hope of stemming the tide of political refugees fleeing Europe and their potential to disrupt capitalism’s ideological grip.17

While the nation was focused there, Latinx migration surged with minimal legislative restriction. Not that their entrance was welcomed and pain-free. Many Mexicans that entered the US at a port of entry had to pay a costly registration fee, subject themselves to “cleanings” in the form of kerosene baths and fumigation with Zyklon B,18 while others, understandably, simply crossed at unofficial places, as they had done for decades, to avoid these evils.

The southern border increasingly show-cased the competing interests within capitalism between capitalists, migrants, and the citizen working class, mixed in with the growing power of race that had gathered steam from the previous century. Congress had looked to reduce the number of Mexican workers entering the country on several occasions, but repeatedly, southwestern employers fiercely objected. Not out of the kindness of their hearts—the agribusinesses lobby, one heavily dependent on migrant labor, successfully defeated these measures on the promise that the Mexican was not an “immigrant” but more like “a pigeon [who] goes back to roost.”19 Most agribusiness employers readily agreed with many whites-only nativists that Mexicans were racially unfit to be US citizens.20 However, the southwestern employers had a critical need for these “lesser” people’s labor, again tying the exploitability of migrants to their lawful place in society.21 As the conflict steadily grew between the capitalist need for labor and the xenophobic fears that had arisen elsewhere (all under the looming pressure-cooker of the Great Depression), an alarming compromise took place.

Senator Coleman Blease, a white supremacist from South Carolina, introduced a bill that would make unlawful entry a misdemeanor, and a return entry after deportation a felony. This measure, rather than an aggressive restriction on the border, allowed the nativists to target migrants in the country while agriculture could continue to employ migrants with the added benefit of holding incarceration over their heads. This bill sailed through Congress.

The criminalization of immigrants also brought the beginnings of the prison-industrial complex. The US prosecuted and imprisoned tens of thousands of Mexicans (sometimes making up 99 percent of jailed immigrants during the law’s early years).22 The government did not enforce it along strictly legal vs. illegal lines but used it to target Mexicans broadly. Approximately 1.2 million of the estimated 2 million people the US forcibly removed to Mexico were American citizens.23 Here, the separation between migrant flows and rights can be seen keenly. Business interests needed inexpensive labor and so long as that was not wholly disrupted, they gladly acquiesced to what Professor Kelly Lytle Hernandez notes was a eugenicist bid to erase the Mexican (lawful citizen or not) laborer from the American identity.24

The path first blazed by the colonial perception of immigrants as commerce had come full circle to be both cause and effect—capitalists benefited from a commoditized population kept under the thumbby racialized, legal distinctions but also justified and continued that oppression because migrants fell outside of political protection as something less than people.




WWII and Onward

WWII demanded another shift in policy, but once again, not based on egalitarian principles. In 1942, due to massive labor shortages, Congress worked with the Mexican government to create the Bracero Program.25 Bracero permitted Mexican men, without their families, to enter the US for short-term, mostly agricultural, labor contracts. The millions of braceros26 fueled capitalist expansion and the military-industrial complex.27

Not that the braceros were considered patriots or heroes—they suffered at the hands of business and the authorities alike. The state of Idaho approved rules forcing braceros to stay at their assigned jobs or face arrest (and then be forced to labor while awaiting trial).28 Elsewhere, agricultural employers subjected braceros to malnourishment, unfair pay, and substandard housing and yet were assured protection by local law enforcement and immigration officials who would round up and forcibly return escaping migrants.29 The use of state power became increasingly more explicit as a means of preserving the dehumanizing relationships that propelled the nation forward economically.

WWII also produced one of the nation’s boldest justifications for subhuman treatment of migrants and their families. In 1942, President Roosevelt signed Executive Order 9066, authorizing the incarceration of Japanese Americans living within 100 miles of the coast as a “wartime measure.” This included freezing their bank accounts, forcing them to leave their homes and businesses, and the incarceration of nearly 122,000 men, women, and children.30 Two-thirds were US citizens.31 Order 9066 did not go unchallenged, and Korematsu v. US laid bare how little the commoditized view of immigrants had changed. Fred Korematsu was tried and convicted for violating the curfew portion of Order  9066. The Supreme Court upheld his conviction and the order’s constitutionality on the principle of military necessity,32 the exercise of unquestionable sovereignty (in this case, delegated to a single person) over the population, citizens or not.

The mid-twentieth century saw Congress pass the Immigration and Nationality Act (INA) in 1965, which set forth many of the modern governing principles of immigration law and narrow paths towards legal status. This was in addition to numerous other laws, some of which improved migrant treatment—finally allowing migrants from certain Asian countries to naturalize; allowing refugee admissions; visas for family reunification; skilled worker migration; and the Cuban Adjustment Act. The high court even handed down a pro-migrant decision in Plyler v. Doe, allowing undocumented children into public schools.

Yet, these shifts cannot be divorced from issues of class and labor. “Operation Wetback” targeted undocumented Mexicans even as the Bracero Program was in full swing. Despite its celebrated nature, the court in Plyler was largely sympathetic to a child’s lack of agency within the immigration system, but was fine with the idea of Texas passing labor laws to prohibit undocumented employment.33 As explored more fully later in the book, asylum and refuge were and continued to be dictated by foreign policy and economic considerations.

Even Reagan’s 1986 (in)famous amnesty was first sold as a crackdown—it opened the door of status to nearly 3 million people but left out 2 million more and increased immigration enforcement spending to secure the border.34 Measures that improve the circumstances for some migrants have rarely been pursued on exclusively universalist principles of humanitarian treatment and are often packaged with increased enforcement. Legal immigration creates narrow channels that can be easily turned-off while ensuring that enforcement and other targeted measures prevent migrants from readily organizing or establishing any other foothold within the system.

The end of the twentieth century also saw the passage of further restrictions with the Illegal Immigration Reform and Immigrant Responsibility Act (IIRAIRA) under Clinton that finished putting the cogs in place for the egregious deportation machine present today. IIRAIRA, as its title suggests, was far from a pro-migrant reform—it made many people deportable while burning the bridge for others to obtain status. It made a number of non-violent offenses deportable crimes (even for green card holders) and made them retroactive. It created the due process nightmare of “expedited removal” wherein low-level immigration officers can remove anyone apprehended within 100 miles of the border and mandated immigrant detention before removing them. It raised an incredibly high bar for anyone seeking cancellation of removal (protection against deportation) by requiring them to show hardship to a US citizen child or spouse (and 10 years’ presence) regardless of the immigrant’s personal circumstances. It blocked undocumented migrants from applying for status directly in the US if they had someone who could petition for them and created 3- and 10-year bans to re-entry for those that left. In essence, it re-instituted the deportation campaigns of the Great Depression Era, and together with the INA and subsequent regulations, hopelessly complicated the system. This complexity is now a feature, rather than a bug, and helps continue the exploitative power of the system into the modern era.

The final brief stop in the US legislation of immigrants is Congress’s passing of the PATRIOT Act in 2002 after 9/11. The Act completely renovated immigration enforcement mechanisms by creating the Department of Homeland Security whose faces now include ICE, the United States Citizenship and Immigration Service, and Border Patrol (CBP). It charted new territory in increasingly militarized border and “police” forces. It reinforced the Attorney General’s power to jail any immigrant he or she reasonably believes threatens national security (regardless of what immigration relief is available). It, together with subsequent amendments, fundamentally deepened the state’s ability to justify its broad actions in the enduring language of national security, throwing such a wide net that, to quote the BIA, “is breathtaking in its scope.”35

Despite many of these consistently loathsome legislative approaches to migrants, there is no grand, organized capitalist conspiracy to keep migrants under the thumb. There were instances of improving migrant conditions and attempts to bring them closer to personhood that, at least facially, seem to bring migrants out of their commoditized, nonperson past. However, to attempt to view each turn of the immigration machine as one that is either “good” or “bad” is to accept a false dichotomy and merely perpetuates the myth of a fair system. It is to argue, as far too many have, that migrants only deserve better, more humane treatment, something a bit less arbitrary.
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