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			Preface

			Stephen’s life was fortunate from first light, even though his father, for his own reasons, left for Canada three weeks after the birth. That was covered up, along with the emotional trauma that no doubt preceded and perhaps followed it. Effectively he had two caring mothers, and one of them had the money and desire to see him well educated. His heritage was Highland Scots, and it was vividly felt from early childhood. His schools were the Edinburgh Academy, St Paul’s in London (Milton’s school) and Chillon College, an exclusive boys’ school above Montreux. Then in 1940 he sailed to Melbourne on an Italian liner when that country was still neutral, and attended Scotch College for a year. Although he went into the law not out of intense interest but on the suggestion of a friend, he found it suited his talents. He became a brilliant commercial barrister and subsequently a fine judge, and in both roles he worked very hard. The governor-generalship turned out to be not so much the culmination of a career as the prelude to an entirely new one. Yet in the view of those who knew him well, Ninian Stephen was not ambitious, and the positions and missions that fell to him in the wake of his career at the Bar were offered, not sought. By nature warm and caring, and intensely attached to his wife Valery and his five daughters, he is charming and witty in conversation, and non-judgmental and optimistic in outlook.

			When asked to write this book in 2011 I agreed, although it would have been better done ten years earlier. I had known the Stephens socially for fifteen or more years and had frequently conversed with Sir Ninian on Northern Ireland, Yugoslavia, Bangladesh, Cambodia, Burma and other topics. Had I known I would one day write his biography I would have made tape recordings at that stage, before some of the memories began to fade (his long-term memories are still sharp), but in those days I understood that a biography was already underway in other hands. From the inception of this book, however, I had access to all his personal files, which were opened to me without restriction, all his correspondence (he kept not only incoming letters, faxes and emails but also copies of all his outgoing correspondence), all his passports, the photograph albums, and the detailed diaries of Lady Stephen, who was such an essential support to him at every stage of his career and on every mission.

			I also had the advice of senior lawyers for the legal sections of this book. As in the case of my work for my biography Owen Dixon, every one of the subject’s reported judgments in constitutional and general law was read, along with secondary literature on important cases. In addition, each of the very large number of reported cases in which Stephen appeared as a barrister from 1952 to 1970 was examined with close attention to whatever was reported of his advocacy. And as with Owen Dixon, to which this book is a companion in methodology, I have shunned textbook style. The narrative endeavours to integrate the personal and the professional, and continual momentum is the stylistic aim from beginning to end, within a view of the biographical enquiry that is essentialist, beyond the sphere of morality, and non-didactic.

			I acknowledge the generous cooperation of the Stephen family: Sir Ninian, Lady Stephen, Mary Stephen, Ann Stephen, Sarah Stephen, Jane Kinsman and Elizabeth (‘Dizzy’) Stephen; and I also acknowledge the invaluable assistance of Sir Ninian’s personal assistant, Rose Dove. Others who have helped me in this work include Austin Asche, Julian Ayres, Weston Bate, John Batt, Neil Brown, Hilary Charlesworth, Neil Clerehan, Sir Daryl Dawson, Richard de Crespigny, Gareth Evans, Malcolm Fraser, Kevan Gosper, Gavan Griffith, Thomas Hammarberg, Bob Hawke, Kenneth Hayne, Harry Hearn, Justin Hogan-Doran, Don Hossack, Michael Jacobs, Susan Kenny, Michael Kirby, Doug Laing, Ian Lewis, Chris Maxwell, Patrick, Lord Mayhew, Beverley McArthur, Stewart McArthur, Gabrielle Kirk McDonald, John Middleton, Paul Mishura, Bill Ormiston, Ian Paisley (Lord Bannside), Rhonda Paisley, Eileen, Baroness Paisley, Steven R. Ratner, Michael Robinson, Ross Robson, Allan Rodger, Bill Rogers, Brian Shaw, John Stone, George Thompson, Lal C. Vohrah, Pera Wells, Ursula Whiteside, Jason Yatsen Li, the archivists at the Melbourne Club and Scotch College, the librarians at LaTrobe Library in Melbourne and the manuscript librarians at the National Library of Australia in Canberra, Baillieu Library at the University of Melbourne, and the University of Melbourne Archives. 

			No public funds were expended or sought in the research and writing of this book. Assistance towards costs of publication from the University of Melbourne Law School is gratefully acknowledged on behalf of Melbourne University Publishing.

			Philip Ayres

			Melbourne, 2013
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			Blood of Scotland

			As a boy in the 1920s and early 1930s, on breaks from school,  Ninian Stephen would travel up to his grandparents at the village of Tomatin,1 population around a hundred, sixteen miles south of Inverness.2 Past Perth and Pitlochry he would cross Strathspey and watch the bleak Monadhliath Mountains rise before him in the remote Strathdearn. Up the glen where three hundred years ago wolves ranged in packs and wild boar roamed, the steep ascent by Slochd Muic leads over the heights and down through moorland to Tomatin and the Findhorn River, then on through Moy to Inverness. This route had been trod for millennia before it was tamed into a military road by General Wade following the 1715 Jacobite rising. Before the Picts even, it was familiar to a race of which nothing is known beyond the few traces they left, although, as Stephen knew in his blood, something of their pagan spirit remained: ‘When I was a boy there was still talk of rolling eggs at Easter time down a particular hill-slope near the Findhorn to foretell the future. I tried it but the result was as inconclusive as it was messy. And this subconscious paganism persisted despite the fact that Strathdearn was for long an intensely Puritan place, whose people specialised, as some would say is the way of Scottish Presbyterians, in the drawing of fine religious distinctions. Many there regarded the Episcopalians as almost as bad as the Pope, which was bad indeed.’3 The old language, too, still lived—Ninian Stephen’s grandparents spoke Gaelic as readily as English, although they never passed it on to his mother.

			Along this road, and all over Strathdearn, much blood had spilled in interclan conflicts and larger wars. In 1746 the remnants of Prince Charles’s Highland army fled through here after Culloden, followed by the pillaging victors, burning houses and driving off the cattle as they went—a catastrophe, yet up here war was no evil thing. People today have been taught to love only peace, but then the highest virtue was valour, and warfare, with its codes, symbols and beauty, was the way of survival. Bloody wounds gained in battle were objects of pride, and bagpipes were an instrument of war. Until the eighteenth century, Stephen wrote, ‘The chieftains cherished their feuds, some seemed to live for little else, and reluctant clansmen were accustomed to being summoned to arms by a more than merely symbolic fiery cross carried through the glens. Two burnt or burning sticks with a strip of bloodstained linen tied to them, the cross was fiery because the threat was there that if its summons was not obeyed houses would burn. The bloodstained linen carried an even more dire and equally well-understood threat.’ It was addressed to the women as much as to the men. Even now, he goes on to say, history infuses the present in tangible and subtle ways, giving ‘at least to those of Scottish blood that peculiar savour which the Highlands have’.4

			Ninian Stephen’s maternal grandfather James Cruickshank (1853–1943) and his wife Isabella, née Robertson (1856–1949), lived at first at Seafield Cottage, Nethy Bridge, and later at the Mill Croft, a small two-storeyed, five-roomed village house on thirty-odd acres of land at Tomatin.5 James Cruickshank was the son of farmers from Grantown, Inverness. He was gamekeeper at Tomachlaggan in Banffshire, then, from around 1904 but certainly by 1911, gamekeeper and ultimately factor for the McBeans, for centuries lairds of the Tomatin House estate on the Findhorn, associated with the estates of the Earl of Seafield. On 16 November 1882 James Cruickshank had married Isabella Robertson in the Church of Scotland at Corrybrough, the hamlet where she was born, two miles east of Tomatin in the Parish of Moy and Dalarossie. Bella, as she was called, was the sixth of ten children of John Robertson, hand-loom weaver, and his wife Elspeth, née McBean. The youngest of their five children, Ninian’s mother Barbara Cruickshank, was born on 23 May 1891. She was 13 when the family moved into the Mill Croft at Tomatin, where a life tenancy was granted to James and Bella by the McBeans. This remained their home from 1904 until the 1940s. 

			Distant memories can stay sharp even as recent ones disintegrate. In 2011 I asked Sir Ninian Stephen after lunch to describe the Croft’s interior as it was in the 1920s. He lit a cigar as he ran his mind back: ‘Upstairs there were two bedrooms, and a bathroom of sorts, can’t really remember it very well. And downstairs there was a large room for formal occasions, which were very rare, and also … I suppose it was a—no, it wasn’t a kitchen, it was a sort of living room downstairs, and off that there was the little bedroom, and then beyond that was the kitchen where the actual cooking was done.’6

			His mother had lived here for only a short while after 1904 before moving away to work. A studio photograph of the well-dressed family taken at Inverness around 1907 shows her in her mid-teens, good-looking and self-possessed, at about the time she ‘went to the dressmaking’, as she liked to put it, at Grantown-on-Spey. She was strong-minded, and very proper in her demeanour.

			The Census of April 1911 records Barbara Cruickshank as ‘lady’s maid’ at Cardean, a grand Victorian country house in the Dutch style owned by Edward Cox, jute manufacturer, near Meigle in East Perthshire. Barbara’s future husband, Frederick Brown Stephen (8 December 1892–14 July 1974), was there at the time, recorded as one of two chauffeurs, so this could be where they met. In any case Barbara soon left to go into service in Edinburgh working for Mrs Patrick Campbell at 25 Moray Place, and travelled with her in 1913 to the South of France, where she was introduced to Miss Nina Mylne (1873–1946), who became a far more significant person in Ninian Stephen’s life than his father.

			Nina Beatrice Mylne was the youngest of seven children born to Graham Douglas Mylne and Helena Simpson White on their large pastoral property at Etonswill, on the Clarence River near Grafton, New South Wales. Connections of Helena (Whites, Collinses) held vast swathes of country in western Queensland, and Nina had inherited an interest in this pastoral empire—on her death in 1946 she would leave shares in it to Ninian. Just three when her father died, she grew up in Sydney, mixing in fashionable circles there and in Brisbane. Nina Mylne enjoyed the good life but radiated a distinctly formal presence. She held strong, idiosyncratic views, and (to judge from photographs) had will and determination, although a 1924 portrait by Vera Stanley-Alder, done in Paris, softens the impression. It is clear from her correspondence, which displays an extensive knowledge of British history and biography, that she received a very good education at Ascham, a privately owned girls’ school at Darling Point, Sydney, which was strong on individualism and leadership. In 1908 she travelled to Japan,7 and later to Europe, drifting about with her sisters Anne and Helena (‘Nell’) and a nurse/companion, taking rooms at hotels in the spa towns of Germany and France and visiting England too, each sister secure in her respective share of the family’s fortunes.

			It was in the South of France that Nina Mylne asked Barbara Cruickshank to work for her as a lady’s maid in London, and when war broke out they were living at 14 St Leonard’s Terrace, Chelsea. Nina’s sister Anne, suffering from rheumatoid arthritis, was in Germany, where treatment was more advanced. According to Stephen: ‘In circumstances about which I know nothing Mother and Miss Mylne immediately took steps to arrange for Anne’s return to England, apparently with great cooperation from the German authorities, and this led Miss Mylne to always have very warm feelings towards the Germans.’8

			In 1915 Nina decided to move to Paris and work for the American Ambulance Hospital at Neuilly Park, in the grand and newly converted Lycée Pasteur building, taking Barbara with her. The family thinks this was at the invitation of Nina’s friend Mrs Mary Foster, who was already there. Photographs show the three in nurses uniforms in the grounds. It is interesting that Nina chose to work for an institution run by neutrals because she respected Germany.

			Meanwhile Barbara had kept in touch with Frederick Stephen, who was serving in France as a private in motor transport. On 19 September 1918 they were married according to the Forms of the Established (Presbyterian) Church of Scotland in the gunroom at Tomatin House, which her father, as factor to the McBean family, was minding during the war. The reception was in the dining room. Fred’s father, James Thomson Stephen, lived at Hawick on the Borders where he was gamekeeper for Sir Gilbert Elliott of Harwood House, Bonchester Bridge, having earlier been gamekeeper at Thornton Castle, Marykirk; he was a well-known breeder of various sorts of dogs, which he advertised in the Scotsman between 1911 and 1917. Fred’s mother Beryl (née Brown) was dead. Nine days after the wedding Fred was back with his unit, Barbara back with Miss Mylne in a flat behind Lincoln’s Inn Fields—14 Old Square, WC2, off Chancery Lane. When Fred was demobbed in 1919 he joined them there.

			Soon afterwards, in 1919 or 1920, Nina Mylne bought or rented a poultry farm, Blenheim Cottage, for Fred to work at Nettlebed, near Nuffield in Oxfordshire, four miles north-west of Henley-on-Thames, and the three moved there, although family correspondence suggests Nina kept her flat in Holborn.

			It was at Blenheim Cottage that Ninian Martin Stephen was born, on Friday, 15 June 1923. For richer or poorer, better or worse, three weeks later his father boarded the Cunard Line ship Ausonia at Southampton, destination Montreal, never to return. Ninian Stephen would be told that his father died from after-effects of gas poisoning. He would believe this until 2003, when his older cousin Isabel, lunching with the family in Melbourne, and being encouraged to speak about Frederick Stephen, decided to reveal something she had kept to herself until then. She was ninety in 2003 and still able to recall things that happened when she was ten: ‘He used to put me on the back of his motorbike and drive me up and down the farm road. He was fun, and it was really sad when he left.’

			‘He left?’ the family asked.

			‘Oh, yes. It was unhappy. There was an argument.’9

			This prompted researches by Sir Ninian’s daughters using the internet and other resources, uncovering the subsequent history of Frederick Stephen, including his marriage in 1941 to Emma Haggerty in Canada. But back in 1923, what circumstances drove him away? Three was a crowd, and four was no better. An older woman—employer, provider, dominant personality—always there with the young couple in the house she paid for, the two women ‘so close, one with the other’10—the question becomes ‘How did it last so long?’

			On 19 July 1923 Barbara Stephen registered the birth at Henley-on-Thames and the child’s name as Ninian Martin Stephen—‘Ninian’ after Nina, not the saint. Sitting around in an Oxfordshire poultry farm with no one to run it, and the money to be out of there, Miss Mylne decided this child would have a future. She had the means, and she had the will.

			Her preference had always been to live on the Continent. In September, when he was three months old, Ninian was christened at Geneva in one of the chapels (Chapel of the Maccabees) in Jean Calvin’s personal church, the Swiss-Reformed St Pierre Cathedral. The following year they were in Paris, where Nina had her portrait done. In March and April 1925 they were living at the Hôtel Cosmopolitain, 98 Rue d’Antibes, Cannes, and having picnics nearby on the Ile Ste Marguerite and Ile Ste Honorat; in May they were at the Hotel Windsor in Monte Carlo, where Barbara and Ninian were photographed in the garden by the conservatory; in June they were in the Auvergne. Occasionally they would visit England and Scotland (dated photographs show Ninian with his mother sitting in a tree in Ewelme Park, Oxfordshire, in July 1925, and at Meigle and Tomatin in August 1925). Ninian’s hair was fair at this stage, and kept long.

			From perhaps late 1925 through 1928 they were living in an apartment with a deep balcony in affluent Passy, 16th arrondissement in Paris, on the Right Bank. Stephen remembers Rose, their French maid, ‘who was always very good to me’ and ‘spoilt me with sweet pastries’.11 A photograph from about 1926 shows the two of them out on the sunny balcony, Ninian on a little cart with Rose sitting behind him. He recalls ‘a scene in a Paris taxi in which we had picked up a Russian refugee whom we had gone to meet at a railway station, and I had the joy of sitting in a let-down seat in the taxi for the first time in my life’.12 During March of 1927 Miss Mylne, Barbara and Ninian were photographed under the awnings of their hotel at Cannes, Ninian in dark double-breasted jacket matching his darkening hair, Miss Mylne in a three-quarter-length coat. For the summer they were at the beach at St Cast le Guildo, near St Malo in Brittany.

			By now Ninian was four. In Wiesbaden, a spa town on the Rhine, they took an apartment owned by Frau Geheimrat Pfiffer. Ninian attended a small kindergarten there, which he remembers. In September of 1928 his mother photographed him with Miss Mylne in a Wiesbaden park. In a light-coloured double-breasted coat and hat, white wool socks and good shoes, he stands on his scooter supported by Miss Mylne in cloche hat and a coat with Siberian mink collar, and more mink at the cuffs and around the hem. Flowers bloom beside sharp-edged paths flanking disciplined rows of dark shade trees, a tranquil scene of order in the moral and economic chaos of Weimar Germany.

			For his schooling they chose Edinburgh, where they moved in 1929. After a brief spell at an infants school at Church Hill, Ninian went to George Watson’s College, a prestigious independent day school for boys, founded in the eighteenth century and located at that time in Archibald Place. Its motto was ‘Ex Corde Caritas’—‘Love from the Heart’. Over the following years, he recalls,

			We always lived in the Bruntsfield–Church Hill area, sometimes in flats or houses, sometimes in private hotels. Those were years when the price of wool was very depressed and Miss Mylne’s income was very small, and to make ends meet Mother spent much of the time working in and managing (very capably) some of those private hotels which were strung around the Bruntsfield Links. I suspect that Miss Mylne got reduced rates in those hotels which Mother ran; however, I really have no idea of the financial arrangements as between Mother and Miss Mylne except that I am sure that Mother had long since ceased to be paid by Miss Mylne; instead they shared whatever income either of them received and always seemed to have enough for holidays and books and toys and swimming and riding lessons for me. I was, I am sure, very spoilt.13

			Each morning he would walk to school through the Links or Meadows, which was open parkland stretching from Bruntsfield, down past Watson’s, to Edinburgh University. During his first year, 1929–30, he was in Form B2, a class of eighteen, and won a book prize ‘for Diligence’. The school’s extensive gravel playgrounds fronted the Meadows and boasted German cannons brought back from the Great War, over which the children would fight for possession. A couple of Italians, ‘Fatty’ and his opposition ‘Thinny’, sold ice-creams to the boys. Already at this school Ninian knew that the ‘hard’ subjects were not his forte: ‘There was arithmetic, and once a week a diabolical variety called mental arithmetic. There were multiplication tables which mysteriously stopped at 12 times 12, so that 144 represented the very outpost of numerical skill. Then one progressed to geometry, algebra and trigonometry, at which point there were more tables, not to be memorised but, blessedly, set out in a book. For me the terror of the unknown and unknowable increased at each step.’14

			In summer he would take the train to Tomatin with Miss Mylne, staying with his grandparents at the Mill Croft while she stayed at the Gate Lodge at Tomatin House. Barbara rarely came—she was running the hotels. Ninian remembers his grandfather, then in his mid-seventies, as ‘a much loved figure, bearded and a pipe smoker, with a great sense of humour and, of an evening, firmly attached to an immense old armchair beside the fireplace in the living room’.15 Among the books he would read in that chair was the Bible, a work substantially unknown to Ninian, who was never taken to church by his mother or Miss Mylne.16 The sitting room next door, rarely used, was very Victoriana, with dark-green velvet on its mantelpiece and sombre paintings of Highland stags at bay.

			A few yards down from the Croft was a disused two-storeyed carding mill, a large, semi-dilapidated building alongside the stream or ‘burn’. Back in the 1790s and earlier its wheel, fifteen feet high and externally attached to a side wall, had been driven by water regulated by a dam and spillway upstream, but now in the 1920s the enormous wheel was idle, its wood rotting away. All the ancient machinery (together with Grandpa’s tools and equipment) was still inside the mill, and in particular ‘the great cast-iron carding cylinder armed with spikes that, as the mill wheel turned it, combed out the wool ready for hand spinning. The mill was a forbidden paradise for children to play in, made the more exciting, if distinctly gruesome, by the fact, confirmed by the Shorter Oxford English Dictionary, that in what sentimentalists call the good old days the spiked carding cylinder could, in manner I leave to your imagination, on occasion be used as an instrument of torture.’17

			His grandparents’ land—‘to what extent they owned it or leased it’, he says, ‘I don’t know’—ran upstream for half a mile or so, and they had paddocks to the side, too, sometimes used for other people’s cattle on agistment. The next-door property, considerably larger, was owned by the Frasers, who would take Ninian for drives in their trucks, delivering supplies to remote shooting lodges. A little further away was the great Tomatin malt-whisky distillery, still producing and exporting today.18 Although his grandfather was law-abiding, he had a friend (an excise officer) who arranged to supply him, free of charge and frequently, with whisky ‘at some early stage in its mysterious production process, when it was as crystal clear as tap water’.19

			Other holidays were spent at seaside towns on the Firth of Forth, where Ninian learned to swim in the cold public baths to which Miss Mylne took him for lessons. They sailed across to Ireland on the Ballycotton in 1930 to visit Nina’s sister Nell at her home, Mignawn, near Cheekpoint, County Waterford (where Ninian had his tonsils removed), and a photograph shows him in April, six years old, at the Gaultier Harriers Meet, Glenview, County Waterford, surrounded by hounds, with mounted riders in the background. He wears a dark kilt, sporran, black jacket with silver embellishments, and black socks above black patent-leather shoes with silver buckles.

			As Miss Mylne thought Watson’s insufficiently appreciative of his talents, in January 1933 Ninian commenced at the Edinburgh Academy, an independent day school founded in 1824 by Henry Cockburn, and strong on Classics. Sir Walter Scott was a founding director, and alumni included Robert Louis Stevenson. From the age of nine he would go each morning into the large hall for prayers. Not much believing in it, he would nevertheless pray to remember his Latin grammar so as not to be beaten by the Latin master, ‘a strong man, very athletic, who played cricket for Scotland and wielded with skill the tause, a leather strap with which he would hit your outstretched hand if you didn’t know your homework’.20 In the evenings Miss Mylne would sit with him, listening as he conjugated his Latin verbs, sharing his difficulties with algebra and geometry; both loved history and literature. They were idyllic times, peaceful, quiet and safe:

			I had lots of friends at the Academy but my best friends were two boys I had met at Watson’s and one of whom, Andrew Young, lived close by in Bruntsfield. We rode our bicycles together on long trips into the nearby suburbs, visited one another’s houses and on weekends would go out together with Miss Mylne or their mothers or fathers to the Zoo, down to the beach or to the Pentland Hills, to Arthur’s Seat or to Edinburgh Castle. Looking back, I realise what a lot of freedom we had as little boys of eleven or twelve. Our bicycles gave us great mobility, there was not very much traffic on the roads, and it seemed quite safe for us to go off on our own for an afternoon; Edinburgh Castle and Arthur’s Seat were wonderful places to wander around and to play soldiers on, learning about history at the same time.21

			Often he would go down to the Borders, to Andrew Young’s family holiday home at Yetholm, where they would enjoy picnics by the river on the great meadow-land there, the ‘hough’.

			After four years at the Edinburgh Academy he finished in Class P III in December 1936. Nina Mylne had decided to move to London with him, leaving Barbara to continue working in Edinburgh. The school Nina chose was St Paul’s, founded in 1509 by John Colet, one of the top schools in Britain and on a par with Eton. John Milton and Samuel Pepys are among hundreds of prominent alumni. It was then in Hammersmith, and Ninian attended from spring 1937 until March 1938. Miss Mylne, herself free-thinking, never left Ninian at any of his schools for too long, no doubt intending that his mind be a product of all and a prisoner of none. 

			The two lived in hotels in South Kensington and later near the Thames in Richmond, but Ninian was encouraged to get away. In March of 1937 Miss Mylne saw to his application for a British passport, so that at the age of thirteen he could now travel outside Britain independently, and he used it.22 Off by himself on the ferry to St Malo, he spent three weeks with a French family in April 1937, another six weeks in August and September (visiting the Paris Exposition and photographing the German, Soviet, Romanian and other pavilions), and three more weeks in France at the end of the year.

			Nina Mylne was fascinated by European politics and philosophy, by the history of the English ruling class, and by the ways (as she saw it) in which the Roman Catholic Church was using its ‘family connections’ in Britain and the Continent in an attempt to win back the power lost incrementally since the Reformation. She bought scholarly as well as polemical literature on these subjects, a wide range, from Plato’s Republic to Oswald Spengler’s Decline of the West, from E.H. Parker’s Studies in Chinese Religion to Edouard Schuré’s Great Initiates, from Hilaire Belloc’s Jews to Theodor Griesinger’s Jesuits: A Complete History of their Open and Secret Proceedings.23 For Nina Mylne, the principal enemy was neither capitalism nor communism, neither Jews nor banks—all of which she disliked or distrusted—but the will to tyranny of the Roman Catholic Church, an institution intent on mediating and controlling everything spiritual between man and God, and profoundly resentful of its loss of temporal power.24

			Corresponding with her sister Nell about the cryptic crosswords both loved, Nina frequently diverged onto race and religion. She was sceptical regarding Nell’s belief in the continuing European influence of top Jewish families. In one of these letters (perhaps written in the early 1940s) she finally lost all restraint: ‘As usual I get nothing back from you but the Jews. I say Rome, so you say Jews!! Those Jew families you yourself point out are being exterminated too … The Whole Giant Lie is Rome, the “Virgo”, the Outward Charm & Love & Talent, the “Family Life”, the Horribleness is Rome—we are all forced to worship everything that is Tawdry & Fake, a Grotesque Lie.’25

			One can almost hear her: ‘Family Life!’ Devoted to Ninian, kind and sacrificing towards him, she would challenge him intellectually as they sat drinking tea by the fire of an evening, or strolled through the park, stopping to buy ice-creams (she liked them, too) and enjoy them while relaxing on a seat under the trees, and he would try to see her point of view while sometimes taking a contrary one. She would not be persuaded. She would let him put the Republican case on the Spanish Civil War, or the case against the National Socialists in Germany, while she smiled indulgently, then pointed out precisely why he was wrong. Like the majority of Germans, a people she admired, like the engaging and tragic Miss Jean Brodie in the novel and film, or like Unity and Diana Mitford, she enthused over Fascism and National Socialism. This was at a time when Hitler had many admirers. Robert Menzies toured Germany in the late 1930s, while Lloyd George made a pilgrimage to converse with Hitler at the Berghof—not to negotiate, just for a social chat.

			By March 1938 it seemed best to leave London and live on the Continent—more interesting by far, and safer too if it was Switzerland; and Nina Mylne knew about Chillon College at Glion, up a serpentine road above Montreux and Lake Geneva. This was an English-language international school for boys, one of perhaps sixteen privately owned schools in the vicinity of Montreux at the time. The belle époque had never died around there, and it was still customary for people of means to have their own rooms and furnishings in the grand hotels on the lake-front, hotels like the Montreux Palace (where Nabokov lived in the 1960s on the proceeds of Lolita). It would be hard to think of a better locality for a child of almost fifteen to complete schooling, directly below the Alps and the best ski runs, next to the lake and in the midst of French culture.

			Ninian boarded not at Chillon College, where most of its students lived, but at first with a French family in Montreux, and ascended the heights to the college each morning by the funicular. When his mother arrived a few months later, she and Miss Mylne rented a house in Glion, then the Villa Elizabeth in nearby Territet, while Ninian boarded in Glion with another French family, whose son Yves Mathée became a close friend. Chillon College occupied a large three-storey building set in its own landscaped park, still cared for today (2013) although the building stands empty. Many of the boys were English, but there were Americans too, a sprinkling of Germans, and German-Jewish refugees from Hitler. Ninian found the teaching ‘rather bad’, but the point of being part of an expensive school like this was not so much the quality of the teaching but the extra-curricular activities on offer, most at extra charge. It was here that Ninian learned to ski during the winter, when groups of boys would stop lessons from 11 a.m. until 4 p.m. and, carrying season tickets on the train to Rochers de Naye, 2042 metres above Montreux, spend those hours skiing. At other times they’d ride hazardously on small sledges called luges, supine and face up, down the frozen road from Glion to the lake, when cars were fewer. In summer they rowed in boats, called yoles de mer, somewhat wider than conventional fours, on Lake Geneva, competing with other international schools around the lake.26

			Miss Mylne wrote to one of Ninian’s friends, Ian Lewis in London, on ‘17 May’ (probably 1939) from the Villa Elizabeth:

			I’m sure N. will be glad when the rowing closes down here, with the Regatta on his birthday June 15th!! He has to run a mile before breakfast (7 AM) to train! & he rows hard every day. He will get lots of tennis when rowing stops—three of them are going on Saturday for a 7 hour walk up the Mts, taking the train first. Skiing does not begin till November—I hope the Ice Skating will get on apace—N. has a fair percentage of expelled German Jews in his School—who all speak German, French & English perfectly—so he feels a bit ‘left behind’ in languages!! They mostly have marvellous cameras—tiny—but mechanically wonderful.27

			A photograph taken through a good lens shows him in the centre of the boat after winning a race with the Chillon College under-16 crew, another in an eight. Other sharp photographs, from the winter of 1938–39, show him in the snows of Rochers de Naye doing the Christiania turn, standing with other Chillon College skiers, and at rest holding ski poles with a girlfriend similarly outfitted and looking a lot like Deanna Durbin. Not surprising, then, that his Chillon College friend Hans Joachim, writing from Switzerland a couple of years later and addressing Ninian as ‘Boozy’, should quickly get onto the subject of girls, enthusing about those of Lausanne and adding: ‘My present girl does not look like Deanna Durbin, so she would not interest you in the least. Do tell me whether there is a great choice in Melbourne.’28

			Ninian Stephen had his passport visaed by the German consulate in Geneva on 21 June 1938, valid for multiple entries into the Reich for one year, and the same month went to stay with the family of one of his college friends, the von Schuberts, at Schopenhauerstrasse 53, Nikolassee, Berlin, a grand neo-Baroque house designed by Muthesius in 1920.29 These von Schuberts were anti-Nazi in politics—one wonders, in the absence of a Christian name, and given the architecturally significant address, whether this von Schubert was related to, or perhaps was, Carl von Schubert, a German diplomat during the imperial period, and Stresemann’s right-hand man during the Weimar period. Nina Mylne had become friendly with senior German diplomats during her time in Japan, including Baron Mumm, German Minister at Peking in 1905, and Count von Montgelas, First Secretary of the German Embassy at Tokyo.30 Whoever von Schubert was, Ninian noticed that he never spoke about current politics or so much as deigned to mention Hitler. His two sons were very congenial, and Ninian quickly found himself conversing happily in German. Then, in July, he travelled south to meet his mother and Nina Mylne at the Hotel and Pension Schotzky in Freiburg im Breisgau, writing from there to his friend Andrew Young in Scotland:

			We are spending our holidays in Germany and are doing great walks in the Black Forest. But on Wednesday I am going for a month’s trip through Northern Italy finishing with the Dolomites with Herr Weigel who has a school here and his English wife … Mrs Weigel has a nephew of 9 called MacAdam who is at the Academy … There are a lot of swastikas here and we see lots of Blackshirts here too but so far I have not been arrested. It is very hot here but the food is very good and we are not eating the bark and dead rats the people in England told us the Germans lived on.31

			The August sojourn in Italy with the Weigels included, besides the Dolomites, stays in Venice, Milan and the lakes. A photograph taken by Stephen with his German camera shows Frau Weigel with her young son and daughter close up, in a dazzlingly bright Piazza San Marco, she in a cream or white linen dress and white hat, the children also in white and wearing sunglasses, feeding the pigeons as other elegant women walk past in the background; another shows Ninian outside Milan Cathedral in a white shirt with camera case strapped around his neck, standing between the Weigel children.

			By the end of August Ninian was again in Switzerland, but it was not yet the end of the holidays. Early in September Nina Mylne took him back into Germany, to Nuremberg for the 1938 Reichsparteitag Grossdeutschland (5–12 September), the party rally so-named that year in celebration of the Anschluss. This visit was obviously intended by Nina as a political coup de théâtre, albeit at somebody else’s théâtre—something to impress and finally convince him. Not satisfied for them just to be there, she had bought or somehow secured the best tickets at what would turn out to be the last and grandest of these annual displays before the coming war. For instance, for the Hitler Youth day, held in the Stadion der Hitlerjugend on Saturday, 10 September they were seated in the undercover grandstand from where the Führer spoke. It was from here that fifteen-year-old Ninian took a series of sharp photographs, including one showing the leader’s open Mercedes Benz passing directly below as he salutes towards the camera. On other days they were in other venues—all told, ‘a wonderful display of armed might, with Hitler making long speeches in great stadia and armoured divisions and Stuka bombers on display’.32 He wrote from Nuremberg to his London friend Ian Lewis, whom he had got to know at St Paul’s School and whose father managed the Commonwealth Bank in Old Jewry, on a postcard dated and franked 10 September 1938: 

			Dear Ian, 

			I am writing this p.c. from Nürnberg where we are staying, for the Reichparteitag. This morning we saw 100,000 Hitlerjugend parading before Hitler. We were quite near Hitler and we saw him very well. We stay here till Tuesday and have 2 or more shows or parades every day. I am going back to school at Glion on the 17th with Mummy and Miss Mylne. I hope you have had a nice holiday abroad and that you like your new home. Give my love to the whole family. 

			Much love from Ninian33

			Yet for all its impressiveness, Nina Mylne’s gesture fell somewhat short of purpose. The sort of education she had provided for Ninian was the least likely to produce anyone attracted by regimentation and propaganda. Her fascination with all this was part idealism, part eccentricity—sincere, but transient, like everything passionate. His personality was different, and he had acquired an interest in the complexities of history that was incompatible with political intensity. Within three years he would voluntarily enlist in an army fighting to defend Australia against the disastrous consequences of extreme ideologies.

			Just before the war a daughter of the von Schuberts, Jutta, aged about 19, came to stay with Barbara, Ninian and Nina in Glion for three weeks, but because of the outbreak of hostilities she remained for a couple of months before returning to her family. She told Ninian that it was to gain some idea of life in a democratic country that she was sent to live with them.34

			Through 1939 Ninian, who turned sixteen in June, travelled little beyond Lake Geneva and the ski runs of Rochers de Naye. As much as the sport itself, he later recalled, it was ‘the ritual of preparation so lovingly enshrouding it that made the entire experience a perfect and harmonious whole. The choice of downhill wax, the melting and the mixing, the ironing on of the paraffin, the debate about lacquers—would it be Vernis Vert or was a touch of graphite enough? And the adjustment of the bindings—in those days the downhill Kandahar, that guarantor of broken ankles, reigned supreme; and then the edges—should they be plastic or steel, and had you the right arch in your hickory skis? The areas of conjecture were endless.’35

			As for his academic subjects, whatever results he achieved are lost in time. Privately owned Swiss schools like Chillon College tend to change hands every decade or two, and when they finally close, as most now have, the last owner is not always diligent about preserving the records. I met the last owner’s son, who has the private school Indira Gandhi attended at Montreux in the 1930s (under a different owner). As far as he knows, the records of Chillon College died with his father, if they survived that long. In any case the owner in Stephen’s time was someone else. It is less exhilarating to drive a sports car up the steep, winding road to Glion than it would have been to luge down when it was covered in ice in the winter of 1938–39. One opens the door, gets out and walks around the outside of the big building, its windows shuttered, locked and silent in its treed park. There are no files in there. Its absentee owners in Geneva have no connection with education. Montreux spreads out below, and the lake stretches to the mountains on the other side.

			Following the outbreak of war in September 1939 there seems to have been no intention on Nina Mylne’s part to leave neutral Switzerland in a hurry, but by the end of the year most of the college’s students were returning to the United Kingdom or the United States, and she was clearly concerned that the ‘Phoney War’ might turn into something more troubling, possibly involving Switzerland. By then they had been joined by Nina’s sister Nell. Accordingly, in December Nina decided that a return to Australia was prudent. Unforgotten by Stephen over seventy years later is ‘the suggestion of Australia, Miss Mylne’s home, and my excitement at the thought of it’.36 Travel agencies were visited, telephone calls made, bookings secured out of Genoa in still-neutral Italy on the Italian steamship Remo, destination Melbourne. On 21 December 1939 they crossed into Italy by train through Domodossola, Ninian’s passport stamped ‘Entrata’ there and ‘Uscita’ nine days later in Genoa at the Scalo Marittimo. There were around three hundred passengers on the ship, he recalls, many of them Hungarian Jews getting out of Europe while they could.

			The Italian officers and crew were a delightful crowd, unconcerned that there was a war on. A photograph shows Ninian in sports coat and open-necked shirt sitting on the deck with three other passengers and a handsome Italian officer in immaculate black uniform. The sun is shining, no cloud in the sky. At night the social life continued. Whereas British ships, in proper accordance with the book, sailed seriously through the Mediterranean in convoy and with lights extinguished at night, ‘we sailed on our own, with all lights blazing’.37 This admirably careless spirit continued throughout the voyage, infecting the passengers. 

			When they reached Port Said on 7 January 1940 Ninian accepted an offer from a group of young Australians to disembark, hire a car, see the pyramids and drive down the desert road to Suez to rejoin the ship there. These were the first Australians he had ever met, and he was struck not just by their relaxed amiability but also their vocabulary and turns of phrase. Halfway along the desert road they stopped and asked him, ‘Do you want a leak?’ The only thing he had heard of by that name was a vegetable the Welsh curiously took as their national emblem. Almost fifty years later, in January 1989, he would recall the incident when speaking at the Canberra Press Club near the end of his period as Governor-General of Australia.38

			From Suez they sailed on to Colombo (22 January), then Fremantle (4 February) where Ninian had his first Australian meal: ‘Cantaloup and ice-cream. To me it was the first tangible encounter with a new land of milk and honey.’39 A few days later they docked in Melbourne. On its next voyage to Australia, or perhaps the one after, following Italy’s entry into the war, the Remo would be forcibly taken over by the Australian Government at Fremantle as a vaunted ‘prize’, its charming officers interned at Fremantle Prison and its crew sent to Rottnest Island for the interim. It would be five years before these unfortunate non-combatants saw their homeland again. Meanwhile Ninian Stephen found himself in a city where he knew no one, although he had had a taste of the culture along the road to Suez and instinctively liked it.
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			War and peace

			They booked into the Oriental Hotel, towards the eastern end of Collins Street, and a week later moved into rented rooms at Linden Hall, 403 Glenferrie Road, Hawthorn, close to Scotch College.

			Stephen was six months short of seventeen and needed to matriculate if he was to enter the University of Melbourne in 1941. Accordingly, on 13 February 1940, his mother enrolled him at Scotch College (entry number 5403) in Form VIII, and he attended for the entire year, missing only two winter days through illness and departing on 12 December after his examinations.1 Scotch he recalls as ‘extraordinarily easy-going after my previous schools’. It was on the river, and he rowed in the thirds at the interschool regatta on 20 April, in an eight that included Hugh Stretton, winning by one and a half lengths from Wesley College, Xavier College and Melbourne Grammar School. On 30 October at the house regatta he rowed for Gardiner House in the firsts, in a four that won its heat and then dead-heated to jointly win the final.2 He belonged to the camera club—the college magazine published one of his European photographs, ‘Swiss Sunset’.3 

			Towards the end of the year he sat a mixture of Leaving and Leaving Honours examinations, gaining Honours in English and French, with Leaving-level passes in German, Latin, European History and Economics and easily matriculated.4 The only other recent overseas arrival at the school was Fred Katz, a German-Jewish refugee who had arrived from Cologne the previous year and become a friend; he would later choose Stephen to be best man at his wedding.5 Weston Bate, a student there that year, and who later taught Australian history at the University of Melbourne and Deakin University, remembers the strong impression Stephen made on him and others: ‘What a striking and lovely boy he was—he made quite an impact.’6

			In December, following the exams, the question was what to do next. Stephen had no strong ideas of his own—‘I was vague indeed about what I should study’—and Miss Mylne was trying to talk him into journalism or the law. He knew John Andrew, who had left Scotch the previous year and was working as an articled clerk at Arthur Robinson & Co., Solicitors, and Andrew suggested he apply for a job as office boy there while deciding what to do. It seemed half-reasonable: pocket money, a little independence. His career was born of chance, not driving ambition. There are driven people and there are cool people.

			He started at Arthur Robinson’s in that menial role, for ten shillings a week, doing odd jobs and working the switchboard. Having given Wesley Ince (a partner in the firm) three wrong lines in succession, he was told to ‘Go and test your skills in the great world outside, and collect my cigars from Dammans’. Returning with Jamaicans instead of Cubans, his hopes of making headway in that firm seemed dashed. ‘Lad, if you can’t tell a good cigar from a mediocre one’, Ince exclaimed, ‘what earthly use could you ever be in the more specialised field of legal practice? Oh well, never mind, perhaps you can get this right—go up to the Athenaeum Club and collect the bottles of port they have waiting for me.’ That errand was completed without mishap, producing on Ince a noticeably surprised sense of relief.7

			Stephen’s confidence gradually increasing, he soon applied to study law at the university. Accepted, he began a five-year course in February 1941, at the same time commencing articles with senior partner George Forrest Davies, who with Arthur Robinson had founded the firm. This parallel process of studying law at the university while doing articles was not regarded as the best—the ideal was a full-time commitment to a law degree, with articles done subsequently—but it provided an income and the security of a connection with a top law firm. It led to work as a lawyer but not to a degree in law, unless one did extra law subjects at the university in the final year, which was what Stephen would do.

			One of his memories from 1941 is of Zelman Cowen (another former student of Scotch College) coming into the office in his naval officer’s uniform ‘to sign his one-year articles with old Sir Arthur Robinson, the senior partner’.8 Robinson (1872–1945), who had strong connections with Scotch College, might have been old (he was then 68), but he was young at heart—in the chapel of Scotch College he had recently married a woman forty years his junior. Apart from Stephen’s work at Arthur Robinson’s he had a part-time job, reading the news in French over Radio Australia in programs beamed at New Caledonia. The only problem was his Swiss-French accent.9

			He also joined the University Ski Club, spending part of August on ski runs in the Australian Alps.10 Then, after the end-of-year exams, he enlisted in the Melbourne University Regiment as a private on 4 December 1941, allotted Army number V158879.11 The regiment set off by train on the morning of 8 December 1941, at about fifteen miles an hour, for what was intended to be a three-week camp at Bonegilla, on Lake Hume in north-eastern Victoria. At a railway station along the way (he recalls it was at Seymour) they stopped for an army lunch of beef stew and dried apricots, and learned that the Japanese had just bombed Pearl Harbor (it was 7 December on the other side of the dateline). This brought the war much closer to Australia. Neil Clerehan, also in the University Regiment and later a prominent Melbourne architect, was on the train. Both men remember thinking that the three weeks at Bonegilla could easily turn into three or more years.12

			The three weeks turned into a couple of months, but the camp was an enjoyable novelty. There were innumerable route marches, Stephen later recalled, ‘which inevitably led past the local pub near the camp, to tantalize us in century-and-over temperatures, with that subtle distillation, the smell of malt and hops in the hot air mixed with just a trace of petrol fumes from the hand-operated bowser which stood beside the pub door’. And in the evenings there was two-up outside the medical wing’s canteen, ‘a very wet canteen’.13 Stephen wrote home after Christmas:

			Dear Mummy,

			Thank you both very much for your letters which I got this morning. It is really great to get letters from home. The heat here has really been terrific (108°–10° in shade) but one does not seem to feel it up here. The work is very hard and strenuous starting at 6 a.m. and continuing until 5.30 p.m. with ‘smoke-ohs’ every hour. However one soon toughens up and I am sure I will be very fit after the camp. By the way the present feeling in the camp is that we will get out after 70 days … You must excuse the scrappy nature of this letter but it is written with a 1d pen from the canteen in the sleeping hut which at present is thronged with restless soldiers.14

			The question in every mind was ‘In which service should I enlist?’ Stephen wanted to get into aircrew and travelled down to the RAAF in Melbourne only to be told that his astigmatism barred him. Instead he found himself (in his own words) ‘in the 10th Field Regiment, Royal Australian Artillery, an almost entirely Richmond-recruited Militia unit, and we spent a futile couple of months with hopelessly outdated World War I guns at Red Hill and the [Mornington] Peninsula, guarding the Heads from possible Japanese invasion, which we could in fact have done little about had it been attempted’.15 

			Richmond, the inner-Melbourne suburb from which this unit was mostly recruited, was thoroughly working class.

			The militia, or Australian Military Forces (AMF), was restricted by the Australian Constitution to serving within Australia and its territories, and it was the Australian Imperial Force (AIF), then fighting in the Middle East, that Stephen wanted to be part of. To that end he needed his mother to sign the necessary consent form, but realising that this would be difficult for her, he avoided rushing it.16

			His initial rank in the 10th Field Regiment of the artillery (B Troop, 37th Battery) was gunner. After a couple of months on the Mornington Peninsula they embarked on 12 April 1942 on the troopship City of London for Fremantle in Western Australia. When their complement of outdated guns and trucks had been unloaded they travelled hundreds of miles up to Geraldton for what would turn out to be one and a half years, kept there despite the fact that almost the entire unit went over into the AIF after a few months (Stephen’s AIF number was VX107617). With the Japanese bombing Darwin and Broome with impunity, Geraldton needed defending. Stephen wrote to his mother in May 1942: ‘We are doing a lot of marching and spend part of nearly every day on unarmed defence, during which period we hurl one another about and are instructed how to gouge out eyes and learn similar pleasant little parlour tricks. It will be very pleasant for everybody when the war is over to have so many trained murderers and maimers let loose in once-peaceful Melbourne, but as long as we are all taught the counters to these tricks I suppose it will all work out safely.’

			He was pleased to learn that his mother and Miss Mylne would be having a couple of weeks away from Melbourne at Dava Lodge guest house at Mount Martha, where the owner ‘appears to have got your very complicated relationship quite clear, which is more than I could ever do’.17 The friendship between the two women had developed from an employer/employee relationship and, because it never entirely lost its first character, was ‘complicated’; any idea that Stephen as an eighteen-year-old, in the attitudinal world of 1942, would have intimated anything more in a letter to his own mother is crazy.

			On 11 August 1942 he was promoted to lance-bombardier (artillery equivalent to lance-corporal: one stripe), and moved into a different gun crew, along with Lou Butterly, whom he described to Miss Mylne:

			His father is a bookmaker and Lou worked for some time for an SP bookie before coming into camp. He is a clever chap but terribly lazy and after serving a five-year apprenticeship as a process engraver he gave it up for a happy-go-lucky life making and taking bets. His is a queer sort of philosophy, he never worries about anything and always jogs along, sometimes with £30 in his pocket and sometimes with nothing. His ambition is to own a race horse and he is the most generous and good-hearted chap I think I have ever met. He is usually to be found asleep in the corner of the tent or else eating cake and chocolate and handing it out right and left.18

			Stephen was deeply impressed by the spirit of the place, the ‘pervading quiet, an ancient stillness; the soft, sad, sun-bleached vegetation, the shy, gentle animals treating man as an awkward and blundering intruder in their great silent continent’.19 It was those days in the Western Australian bush that, as he saw it, made Stephen an Australian, living in a tent with five others of his gun crew, exercising their newly supplied 25-pounder guns just about every day. ‘I made great friends.’20 One of his tent-mates was the artist John Brack. Both were bookish and, to meet the daily tent inspections, hid their books in the bush.21

			Miss Mylne regularly sent cigarettes—Philip Morris and Wings (‘the best I have ever smoked’)—but the Cavallos cigars she tracked down beat these. Her cakes and chocolates were good, too, but nothing killed the boredom: ‘One realises’, he told her, ‘how totally unproductive and futile it all is. There does not even seem to be any possibility of action. We all just go plodding on, lost in some dreary maze of eternity, but a sense of humour and some good books pulls one through.’ On the other hand they had comfortable living quarters (the camp ‘even provides hot showers’)—better than being ‘in the mud of New Guinea’. There were places to eat in Geraldton, like Ma Motts on Marine Parade, frequented for her steak and eggs. Moreover there was regular leave to Perth, where a friend’s mother served him a dish of hot apple fritters cooked in crisp batter, ‘the first time in years’ he had eaten them, and where he visited the university, greatly admiring its modern American style. Unfortunately he did not have his camera with him. Could Miss Mylne please send it, carefully packed in padding, and the exposure meter too?22

			At length, in September 1943 they were sent back to Melbourne by train for leave, and thence to army camps in New South Wales. By now he was a bombardier (two stripes). The unit was merged into the 18th Infantry Training Battalion, Stephen’s rank converted to corporal, and he began jungle training for infantry service. Then chance dealt another card: ‘A great old showman, Major Mitchell, came on a recruiting mission for his newly formed landing craft unit, spoke to us from a jeep armed with a mounted Browning machine-gun, and with revolvers on his hips recruited a few of us, myself included, for service in a landing craft unit, saying he wanted men of “guts and determination”, which sounded exciting, at least after Western Australia.’23

			Thus he found himself in the 43rd Water Transport Company (later ‘Landing Craft Company’) and was promoted to lance-sergeant. They trained in an old pilot vessel on Sydney Harbour, then in March 1944 sailed up to Lae in Papua New Guinea where they were stationed for several months, Stephen being promoted to sergeant and beachmaster at Lae. Up there he finally saw active service, landing troops in the campaign that ultimately led to the capture of Wewak.

			In April 1945, following an officers’ training course at Seymour in Victoria, he was commissioned as lieutenant and posted to another landing craft company, the 41st, serving in New Britain, Bougainville and finally Borneo, after which he was discharged in February 1946. Thus he qualified for and was awarded the 1939–45 Star, the Pacific Star, the War Medal and the Australian Service Medal. The most enjoyable flight he ever made was spent ‘sitting shivering in jungle greens on the tin seats of a DC-3 at several thousands of unpressurised and unheated feet over Borneo on the way home to Melbourne for discharge’.24

			After careful thought he was inclined to resume his law course once out of the army while flirting with the idea of going into the Diplomatic Staff Cadets, asking Miss Mylne to find out ‘where it has led the original bunch of recruits, to interesting overseas jobs or to musty Canberra offices’.25 His close friend at Arthur Robinson’s, Howden Selleck (a few years older), had been encouraging him to go on with the law.26 As to whether to continue with the articled clerk’s course or switch to a full-time degree course, Stephen vacillated. In December 1945 a girlfriend, Mary Anne Bartram, obviously wanting to spend a lot of time with him, was saddened to learn from Miss Mylne that he had decided to continue at Arthur Robinson’s, which would mean little free time: ‘Why this change of heart?’27 The contrary view was taken by Howden Selleck: ‘I think you are very wise to stick to the Articles. My idea is that the experience you gain during the day at the office is invaluable and the advantage of such a course tends to outweigh the disadvantage of having to work at night.’28 There was another disadvantage: missing out on extra-curricular life, largely closed off to students studying at night and working in an office during the day.

			One of the closest friends Stephen had made during the war was Neil McLean, whom he had met in the army in Western Australia. McLean had gone into signals intelligence, been demobbed a year or so earlier than Stephen, and was now back with his parents in Toorak, Melbourne, from where he was writing to Stephen in late 1945. His letters, generally upbeat and humorous, are scathing when he gets onto the Australian Labor Party, particularly its defence policies. He takes it for granted that Stephen shares his political outlook. 

			In one of these letters, written on the last day of 1945, he says he will be going out with Valery (whom he must have mentioned in an earlier letter) to see Laurence Olivier’s Technicolor film Henry V, recently released in Australia.29 ‘Valery’ was Valery Sinclair, whom McLean had met at the university during 1945. On Stephen’s return to Melbourne in February 1946 he recommenced his articles and second-year law at the university, and some time that month McLean introduced him to Valery Sinclair over a dinner for four at Navaretti’s Restaurant (downstairs), opposite the Australia Hotel in Collins Street. Stephen’s partner was Janet Twigg-Patterson, who later married the publisher Lloyd O’Neil. It would be a couple of years before Valery Sinclair and Ninian Stephen would be going out as a twosome.

			Following his return to civilian life Stephen lived with his mother and Nina at Linden Hall. During 1946 he bought a second-hand Pontiac and drove them to Canberra to stay with the architect Graham Jasper Mylne, Nina’s nephew (son of her older brother Graham Ernest Mylne), and his wife Dell. This was one of the last trips Nina made, for on 4 December that year she suffered a stroke and died at Linden Hall, aged 73. According to her wish she was cremated, at Springvale Crematorium. By her will she left her jewellery, other personal effects and furniture to Barbara along with the income from her investments; these to pass to Ninian if he survived his mother, if not, to the six children of her brother Graham Ernest Mylne. The other portion of the estate was made up of a bequest of £5000 from her recently deceased sister Nell, and her and Nell’s shares in Collins White & Co., valued at about £11 500. Half of this was left to Ninian, the other half divided between the six children of Graham Ernest Mylne.30

			Following Nina Mylne’s death Barbara Stephen rented an attractive house at 18 Vincent Street, Glen Iris, unchanged today, and in 1947 she and Ninian were joined there by Barbara’s niece Isabel Jackson and her son Marty, who had emigrated following her divorce in Scotland. In 1948 Isabel’s mother (and Barbara’s sister) Jessie McDonald also emigrated and the five lived together, Marty attending Scotch College.

			The Melbourne Law School at this time had only four permanent teachers, the rest being prominent professionals teaching in their fields of interest on a visiting basis. The Dean was Professor George W. Paton, author of A Text-Book of Jurisprudence,31 which won the prestigious Swiney Prize, awarded in Britain for the best book on jurisprudence published in the previous five years. It was the prescribed text for its subject across the four post-war years of Stephen’s law studies. As Ruth Campbell, the school’s historian, points out, ‘Its originality lay in the fact that it was the first comprehensive survey in the English language of modern trends in Jurisprudence.’ Paton was modest and easy-going, and enjoyed an excellent rapport with staff and students. ‘He lectured in a colloquial and down-to-earth manner’, Campbell recalled, and

			had the habit of providing the pass candidate with short dogmatic statements which could be taken down as notes, and then he would open up doubts and difficulties … What he said was important too. Professor Paton went beyond the conventional analytical Jurisprudence of his time, to encompass the thoughts of Roscoe Pound, criminological and sociological principles and the practical application of theory to modern events … An eclectic, he never pushed any ideas of his own—he would present various contending views, state which of them he preferred and why, but leave students to come to their own conclusions.32

			In some of these respects he was not unlike Stephen: sceptical of dogma, eclectic in knowledge and wide in sympathies, aware of the merits of contending positions. In other ways they differed. Paton’s attachment to Poundian ‘legal realism’ (accommodating the law to the theories of sociologists, something Pound himself later rejected) would be regarded very sceptically by Stephen.

			The Professor of Public Law was Wolfgang G. Friedmann. Born and educated in Germany, which he had left in 1934, subsequently Reader in Jurisprudence at London University and employed by British intelligence during World War II, his principal area of interest was international law, in which he would go on to establish a strong reputation at Toronto and Columbia.33 Owen Dixon, consulted on the question of Friedmann’s appointment, read his work and thought him academically ‘attractive’, although ‘continental in his learning and so little real knowledge of English law’—the ‘experiment’ might turn out well if Friedmann, a socialist, abstained from politics and kept to law.34 Friedmann was one of the first applicants for a chair at Melbourne to be flown out from England for interview—an expensive process at the time—and across the length of his career he built a bigger reputation than Paton, partly because international law was a pioneering field. Ruth Campbell says practically nothing about this significant and interesting academic lawyer because she focuses on the school’s deans. D.W. (Bill) Rogers, contemporary with Stephen at the Law School, could appreciate Friedmann’s qualities: unimpressive in delivering lectures, he provided first-class notes and was intellectually compelling once you got past his bad English. In Ninian Stephen’s view he was a more notable figure than Paton;35 in any case, in 1949 Stephen won the exhibition in Friedmann’s Public International Law, competition for which had previously been open to honours students only—Friedmann had changed that, a mark of his independence.36 His chance murder in 1972 just three blocks from Columbia University, knifed and robbed by three ambling thieves in broad daylight, would shock New York—he bled to death on the sidewalk after staggering twenty-five feet, his cries unheeded by the passers-by.37

			The Sub-Dean was Associate Professor Geoffrey Sawer, the outstanding contributor over the next couple of decades to the study of Australian constitutional law and federalism.38 His sympathies were generally pro-Labor, and centralist rather than federalist (in the states’ rights sense of ‘federalism’). Stephen remembers him as ‘a very good teacher, and a most amusing man’,39 with a distinctive mode of delivery: ‘He was on the dais, it was true, the proper place for lecturers, and that was some reassurance; but he sat on its floor, a thing surely not done by proper lecturers, legs swinging over the edge while he rolled himself a rather unsuccessful cigarette.’ There was ‘a deprecating introduction of self and subject, as if both were necessary evils which better acquaintance might nevertheless make tolerable. And gradually that first lecture took shape.’ Sawer, more raconteur than lecturer, ‘gave to dry doctrine its context in the social and economic forces of the day. Names took on a new significance: Menzies was no longer just the current leader of the Liberal Opposition but was seen turning the Court around in the Engineers’ case. Evatt was no longer the current Minister for External Affairs but instead the apostle of a s. 92 which could accommodate nationalisation … He gave to the constitutional law he taught a new relevance, superimposing the curial shape of Australia’s federal experiment upon the nation’s social and physical landscape.’40

			Practising lawyers through the late 1940s easily outnumbered the tenured staff, and included D.I. Menzies (with whom Stephen would later sit on the High Court), Richard M. Eggleston, George H. Lush (later with Stephen on the Supreme Court of Victoria), and the prominent barrister P.D. Phillips. Phillips would later comment on the advantages of having professionals give courses: ‘With all its limitations this teaching had many values derived from practical experience in the testing ground of professional argument and advice. There is great danger in the loss of these values.’41 When he wrote this (1968) the Melbourne Law School had become almost entirely academic under Zelman Cowen; in contrast, at Melbourne’s new Monash University, the Law School under David Derham was employing outsiders from the profession as a deliberate and proud feature.42

			The delivery of lectures at Melbourne was often less satisfactory than the content. Many of them, Stephen later recalled, would be ‘doggedly read out to a lecture theatre full of bored minds and cramped fingers. Rare exceptions excluded, in lectures no question was asked or invited, no discussion took place, tutorials were a great rarity and the most useful and stimulating part of it all was the discussion with fellow students as we walked or trammed back to the City at lectures’ end.’43 

			Paton’s permanent staff were high in academic quality, and of interest in the present context but, in Stephen’s own words, the ‘only important feature’ of his university life ‘was meeting and marrying Val’44—a considered statement. To Stephen, working at Arthur Robinson’s every day, the Law School meant hard work at nights for a ticket to a career. It was full of ex-servicemen like him, impatient to make up for the lost years of the war. For them the university was not about dreamy hallowed halls, sitting at the feet of some master, savouring words that drop like manna (that was in another faculty, and besides, those concepts were doomed). They were impatient to be out of there. Meeting and marrying Valery Sinclair was the important thing. So attached was he to his wife that (to take one set of examples) none of the numerous international missions he led for the United Nations, the Commonwealth, or the British and Irish governments through the 1990s and early 2000s, none of the international judicial work of those years either, would have been undertaken by him had the deal not included his wife accompanying him. Diaries are among the best historical sources, and from 1982 it was she who wrote the private diaries that record their public lives. He never kept personal diaries, although sometimes he would write in hers. The two were inseparable from the first and relied on one another.

			Valery Mary Sinclair was born in Swan Street, Cottesloe Beach, Perth on 4 July 1925, to a family from Victoria. Her father, Arthur Quentin (‘Dave’) Sinclair (1898–1965), was born in Cashel (now a ghost town that maps have long forgotten) at the foot of Mt Major, east of Shepparton; his father, George Sinclair, was Vice-Principal of the nearby Dookie Agricultural College and later Principal of Longerenong Agricultural College near Horsham in western Victoria. Dave’s mother Isabella, née Burbury, like her husband George, was from Tasmania, and the grand-daughter of the convicted Luddite Thomas Burbury, who was transported to Tasmania for life in 1832 on the York after his hanging sentence was commuted, and subsequently a prominent civic figure.

			Valery’s mother was Gladys Mary Amelia Lodge (1898–1991), one of eight children of Frederick Lodge (from Yorkshire), an accountant with New Zealand Loan, and Margaret Daglish, whose parents were from Northumberland. Around 1893 Frederick and Margaret, with their three eldest children, moved from Rockhampton in Queensland to Melbourne, where Gladys was born five years later.

			Valery’s parents Dave and Gladys were married at Trinity Presbyterian Church, Camberwell, on 1 December 1920. In the butchery at Bullecourt in May 1917 Dave had his jaw shot away; pioneering plastic surgery repaired it. Before the war he had worked for Mount Lyell Mining in Melbourne, and on returning to Australia he worked for them again as a chemist through their various permutations (Cuming Smith Mount Lyell, Commonwealth Fertilizers Ltd, and ICI). Around the time of his marriage he was transferred to Perth, where Valery’s only sibling, Kenneth Arthur Sinclair, was born in September 1921.45 

			In 1931 Valery commenced as a day student at St Hilda’s Anglican School for Girls in Perth, and when her parents moved to the company’s Bunbury operations she became a boarder, her brother Ken boarding at Hale School.

			Ken joined the RAAF at 19, on 21 June 1941, served with the RAF on missions out of England, and died at 22. On the night of 22–23 May 1944, Lancaster bomber ND655 (RAF Squadron 630, motto Nocturna mors, ‘Death by Night’), in which he was navigator, was shot down in a massive operation targeting Brunswick, Germany. The target area was forecast to be clear but turned out to be covered in low cloud. The majority of the bombs were released over open countryside as the planes ditched weight and raced for home, chased by German fighters, the mission a failure. Ken was listed as missing, his aircraft lost without trace. Two hundred and twenty-five Lancasters and ten Mosquitos took part in that night’s raid, with thirteen of the Lancasters being lost.46

			After her parents returned to Perth from Bunbury, Valery began an arts degree in 1943 at the University of Western Australia. The family subsequently moved back to Victoria when Dave was appointed manager of the company’s Melbourne office. Valery transferred into the University of Melbourne’s Arts degree, majoring in economics and history and graduating at the end of 1945. She then worked as a research officer (assistant to Mollie Turner Shaw) in the Industrial Welfare Division of the Department of Labour and National Service.

			She and Ninian began going out together in late 1947 or early 1948, quickly fell in love, and at the end of 1948 she joined a group from the University Mountaineering Club who were intent on climbing Mount Kosciusko. Ninian had joined this club the previous year, hiking with them through Tasmania to Lake St Clair and along the Vale of Rasselas. The group of fifteen heading for the Australian Alps included Ninian’s friend (John) Daryl Davies, later a judge of the Federal Court of Australia. They travelled by train to Wodonga, then by bus along the Murray Valley road to Corryong. From there they hiked all the way past Khancoban, over the Geehi Walls, up Hammel’s Spur to Mount Townshend and so on to Kosciusko, ascending to the summit. From Kosciusko they got a lift to Cooma and on to Queanbeyan, from where they took the milk train to Canberra. 

			On the way back Ninian proposed to Valery in the Albury Botanical Gardens, and after a five-month engagement they were married on 4 June 1949 at St Mark’s Anglican Church in Camberwell. Neil McLean was best man, Howden Selleck groomsman; bridesmaids were Ursula Dean, daughter of Arthur Dean, a judge on the Supreme Court of Victoria, and Rosemary Cullen, a school friend from Perth. They spent their first married night at the Windsor Hotel, caught a plane to Sydney where they stayed at the Australia Hotel, then another plane to Brisbane to stay with Nina Mylne’s older brother Graham Ernest Mylne and his wife Kitty at their Manly home, Lota, with acres of gardens and sea views; in their room their hosts had placed vases of wattle on the posts at the end of the bed. From Brisbane they caught a Catalina flying boat for Lindeman Island and spent the remainder of their honeymoon there.

			Through his final year of law, Stephen recalls, ‘Val, very soon pregnant with Mary, led me through my law notes, both at home and on overnight trips in our old Pontiac car, which had seen us faithfully through our engagement and much parking!’47 It was a 1936 coupé, fifth-hand. The study regime was intense, as in 1949 he was undertaking the additional subjects required for an articled clerk to be granted a law degree. Even so, he was playing other cards: on 5 September 1949 Justice Arthur Dean wrote a reference for him, on Victorian Supreme Court letterhead paper, addressed to the Secretary of the Department of External Affairs, recommending him for a position in the diplomatic corps.48 Few positions were available and he failed to get one. Futurity would compensate in the form of unsought diplomatic work, at a higher level than External Affairs could provide, following his governor-generalship.

			So it happened that despite his private tutor having no relevant qualifications, and his lack of commitment to one particular future, on 17 December 1949 he graduated along with forty-six others, several of whom went on to have distinguished careers.49
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