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I CAME TO WASHINGTON IN THE FALL OF 1969, over thirteen years before Jeff Bingaman arrived in the Senate. When I arrived, the nation and Washington were in turmoil, driven in part by the war in Vietnam and by the growing tension between the parties. Republican Richard Nixon, who had run for president in 1968 on a “law and order” platform—the so-called Southern Strategy to try to outflank George Wallace–won with just over 43 percent of the national popular vote, barely beating Hubert Humphrey with Wallace finishing third, with 13.5 percent of the vote. Humphrey, of course, had been damaged by a bitter convention in Chicago, with a Democratic Party divided by more than the war, and scarred deeply by the assassinations of Martin Luther King Jr. and Robert F. Kennedy.


Nixon came to Washington to face a Democratic Congress, one in which the party had been in the majority in both House and Senate continuously since 1955. But both parties were in flux. In the decades before the sixties, Democrats had a stranglehold on the South, winning at every level there, and the conservative Democrats from the region—called “Boll Weevils,” for the insect that infects cotton—provided enough votes to combine with the more liberal lawmakers from other regions to solidify the party’s majorities. That hegemony began to crack with the 1964 election—Republican Barry Goldwater carried five deep blue Southern states, buoyed by his opposition to the 1964 Civil Rights Act. For Republicans, the many moderate and liberal lawmakers from the Northeast, mid- Atlantic, and West Coast regions were being supplanted by Democrats as those regions became less red.


A Washington where the center was dominant and there was major overlap between the parties was changing to one where the parties were becoming more homogeneous and separate in their views. But at the same time, major issues dividing the country did not divide neatly along party lines. The strongest supporters of Nixon’s policy advancing the war in Vietnam included major Southern Democrats; the strongest opponents included many liberal and moderate Republicans. Nixon, despite a largely antagonistic relationship with the majority in Congress, still worked with Democrats on creating the Environmental Protection Agency, passing the Clean Air and Clean Water Acts, and revenue sharing with the states. And inside Congress, there were partnerships across party lines like the one between George McGovern and Bob Dole to combat hunger in America.


Of course, the relationships deteriorated after the 1972 election, with the impeachment of Nixon, although even that was characterized by a bipartisan investigation in the Senate. And the ascendance of Gerald Ford to the presidency, despite his long tenure in the House and conciliatory manner and approach, did not eliminate either partisan or interbranch divisions. That was true even as Jimmy Carter won the presidency in 1976, uniting party control in Washington, and with the election of Ronald Reagan and the first Republican Senate in a quarter century.


But for all the troubles and tensions, the Congress that Jeff Bingaman joined after the 1982 election still managed to work. The leaders—Speaker of the House Tip O’Neill and House minority leader Bob Michel, Senate majority leader Howard Baker and Senate minority leader Robert Byrd—had strong relationships with each other and managed to avoid gridlock and meltdowns. As deficits rose following major tax cuts in Reagan’s first year, the two parties worked together to ameliorate them, with a combination of tax increases and spending restraint. Nineteen eighty-three brought sweeping reform of Social Security, a bipartisan triumph. And, as Bingaman recounts in this book, there were many areas where Congress made progress, including those where he was deeply engaged, even if the progress was halting at times.


But the polarization that had been building since the mid-1960s was already being transformed into something far more insidious and troubling. A key moment came when Newt Gingrich was elected to the House in 1978, four years before Bingaman arrived in the Senate. Gingrich arrived with a full-blown strategy, complete with tactics, to achieve a Republican majority in the House after twenty-four consecutive years of Democratic control. It took him sixteen years, fueled both by a rise in anti-Washington populism in the late 1980s and early 1990s and the election of Bill Clinton, providing the opportunity for a subsequent midterm disaster for Clinton’s Democratic Party. Key to that was molding the GOP into a parliamentary- style minority party, uniting in opposition to every presidential initiative. More broadly, core to Gingrich’s strategy was the tribalization of American politics, destruction of the institutional reputation of Congress, and radicalization of policy. The norms of behavior in Congress, what scholars have called the “regular order,” were deliberate casualties along the way.


It worked, and not just on the House. The tribalism—moving from vigorous differences in views but a mutual respect between officeholders of different parties to mutual contempt, a belief that the opposition is evil and trying to destroy our way of life, that working with them is like sleeping with the enemy—metastasized down to state legislatures and the public as a whole, and also gravitated to the Senate, especially as House members steeped in Gingrichian approaches moved to the Senate and brought their combative and extreme views with them.


The rise of tribal and social media and the reemergence of sharp populism with the economic collapse in 2008 and 2009 amplified the trends. And with the election of Barack Obama, post-Gingrich Republicans, including especially Senate Republican leader Mitch McConnell, embraced his tactics of obdurate opposition to the new president and distortion of the Senate’s rules and norms to create the same kind of midterm backlash that Gingrich had helped create in Clinton’s first term. McConnell especially found that he could create a new and potent weapon to help along the way, using the Senate’s filibuster in ways it had not been employed previously, as a weapon of mass obstruction on executive and judicial nominations and on legislation.


Through his thirty years in the Senate, Jeff Bingaman was a model senator—fitting the “workhorse, not show horse” description. From defense policy to public lands use, energy to health care, Bingaman worked to craft policy that served New Mexicans and the country at large. But as he recounts in this book–which weaves his own experiences into the path of progress and regress, in these and other key policy areas, with observations about the Senate and broader politics—the ability to find solutions to vexing problems facing the country waned over those decades, and the dysfunction accelerated even more in Barack Obama’s first term and after Bingaman left the Senate.


The title expresses the reality—there has been a breakdown in our politics, and especially in the Senate. It is not that there are no more Bingaman-style senators; there are serious-minded, pragmatic, intellectually impressive, and honest lawmakers. But the Republican Party in the Senate is now more focused on obstruction than finding bipartisan solutions to serious national problems, and the rules in the body, which can make the place maddeningly slow but still able to act, have been distorted to serve obstructionist ends. So it is appropriate that Bingaman, an institutionalist with deep respect for the Senate’s history and mores, now believes that serious reform, starting with the filibuster, is necessary. His judgments and observations, backed by experience, are important and make this book extraordinarily important and valuable.


Norman J. Ornstein, 2022


Norman J. Ornstein has spent over four decades in Washington studying politics, elections, and the US Congress. He is the author of several highly acclaimed books, including It’s Even Worse Than It Looks: How the American Constitutional System Collided with the New Politics of Extremism, which he coauthored with Thomas E. Mann.
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THE POLLS CLOSE AT 7:00 P.M. in New Mexico.


At 7:01 p.m. on November 2, 1982, my wife, Anne, our three-year-old son, John, my parents, Jess and Beth Bingaman, and Anne’s mother, brother, and sister-in-law were watching the national returns in our room at the AMFAC hotel (now the Sheraton), near the airport in Albuquerque. Dan Rather, the CBS anchor, recognizing the polls had closed in the Rocky Mountain region, announced, “We are now able to project the attorney general of New Mexico, Jeff Bingaman, as the winner in the race for the US Senate in that state.” This was before they had counted a single vote.


Once the vote count ended, Dan Rather had been right.


The campaign leading up to election night had been hard-fought. In the primary, my opponent was former New Mexico governor Jerry Apodaca. In the general election I was challenging the incumbent US senator, former astronaut Harrison “Jack” Schmitt. Our campaign was the only successful effort to unseat an incumbent Republican US senator that year.


Two months later, on January 3, 1983, I took the oath of office in the old Senate chamber in the Capitol with Vice President George H. W. Bush officiating.


I remained in the Senate thirty years, until 2013. This provided ample opportunity to experience the Senate and the Congress in action. Occasionally Congress functioned well. At other times, dysfunction was the order of the day. That dysfunction increased beginning in 1995, and since I left the Senate it has increased even more.


In the first few years following my election, as I traveled around New Mexico meeting with constituents, the questions I heard most often were, “Are Washington and the Senate like you expected? What has surprised you about the place?”


Here is a short list of things I had not expected:




	
Congress spends much of its time reacting to events outside its control. Some of those events are real, for example, floods, droughts, terrorist attacks, hurricanes, mass shootings, and economic crises. Some events requiring a response are more manufactured, whether by the Congress itself (such as crises to maintain government funding, and debt ceiling increases), by the administration in power, by an interest group, or, sometimes, by the media.


	Congress devotes much time and effort to annual routines, such as attempting to pass a budget resolution, enacting appropriations bills (or more often than not these days, continuing resolutions), and, in the Senate, confirming presidential nominees.


	Members of Congress are under more pressure to toe the party line than I had expected. Pressure comes both from congressional leaders and constituents.


	Ideology, or political philosophy, often wins out over pragmatism in decision-making.


	Special interests, both through their involvement in campaigns and their lobbying activities, have a greater influence on the outcome of legislative efforts than I had expected to be the case. Their undue influence on both the administration and the Congress often frustrates efforts to enact policies to benefit the public.


	And many we describe as the “media” have a well-defined political agenda of their own and are more interested in influencing policy than in reporting the news. That agenda often is dictated by their financial interest, even to the extent of pandering to the misconceptions of their audience and reinforcing false information.





I arrived in the Senate with a naïve view of the world, but the reality quickly became apparent.


During those thirty years, and since, the House of Representatives and the Senate have changed—for the worse. That change has made it more difficult for Congress to do the work of the people. This book identifies major sources of the dysfunction, both in the breakdown of governing norms that, in the past, allowed Congress to function with less conflict, and in the increased outside pressures facing legislators. It also shows how that dysfunction has impacted legislation in eight major policy areas, and continues to do so. And finally, it includes suggestions for Congress and its members. I hope those suggestions can help overcome some of the dysfunction.










PART I
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Dysfunction in the Congress










1 The Breakdown of Congressional Governing Norms
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OCTOBER 7, 2021—the morning headlines bring it all back: “Senate Nearing Short-Term Deal over Debt Limit”; “Retreat by McConnell”; “A Temporary Agreement Would Push the Crisis into December.”


Ten years ago, in the summer of 2011, I was still in the Senate. We had just averted another crisis. As in the 2021 crisis, the Republican leader, Mitch McConnell, had threatened to block an increase in the debt ceiling.


On August 3, 2011, on a Southwest Airlines flight from Baltimore to Albuquerque, I wrote in my journal:




Today starts the August break. August is a beautiful month in New Mexico. It will be a relief to be away from the intrigue and conniving that dominate Washington.


Yesterday we had the final vote in the Senate to pass the Budget Control Act of 2011. This was the price Republicans demanded to consent to raising the debt ceiling.


The last few weeks have been characterized by threats to let the government default on its obligations, and tough negotiating, particularly by Boehner and McConnell.


The worst part is that Republican success with these demands will embolden them to make similar demands as the quid pro quo for future debt ceiling increases.


This manufactured crisis adds greatly to the economic uncertainty currently a drag on economic growth. I believe the push by Republicans will continue with the threat now being a refusal to fund the government.





The 2011 debt ceiling crisis prompted my downbeat assessment. It was a manufactured crisis, just like the 2021 debt ceiling crisis was manufactured. Also like the 2021 crisis, it was a dramatic demonstration of the dysfunction in Congress.


Early that summer, Treasury secretary Tim Geithner had advised Congress that to avoid defaulting on its obligations, the government would have to enact an increase in the debt ceiling no later than August 2. In July, Speaker of the House John Boehner told President Barack Obama that, even if it meant the government would default on its obligations, the House would not agree to increase the debt ceiling, unless the president and Senate Democrats agreed to substantial spending cuts. As the August 2 deadline approached, negotiations between the White House and Capitol Hill intensified. Financial markets declined in the face of the increased uncertainty.


The Budget Control Act set up a complex procedure to permit an increase in the debt ceiling and cuts in spending over the next ten years. In a vote of “no confidence” about what had occurred and what Congress had enacted, on August 5 Standard & Poor’s downgraded the long-term credit rating of US government bonds for the first time in history.


How did we get to this situation?


In January 1983, four other freshmen and I were sworn in to the US Senate. President Ronald Reagan was in his first term, and Republicans controlled the Senate 54 to 46. Howard Baker (R-TN) was the Republican majority leader. Robert C. Byrd (D-WV) led the Democrats. Tip O’Neill was Speaker of the House. There were no threats to shut down the government. There were no threats to default on the national debt. In fact, we raised the debt ceiling twice that year. Threats to filibuster were rare, and presidential nominations for judicial positions and positions within the administration were either accepted or rejected, without excessive delay. Congressional leaders of both parties shared a sense of responsibility for keeping the government and the Congress functioning. The president and congressional leaders adhered to certain “governing norms,” or understandings, about how each institution would function.


Governing norms are not constitutional requirements, or statutes, or even rules, but are understandings and traditions about how officeholders and institutions behave and interact. Steven Levitsky and Daniel Ziblatt refer to these as the “soft guardrails” of American democracy.1 President Donald Trump’s repeated violations of presidential governing norms left many of us mortified, but before Trump, as early as 1995, the breakdown of congressional governing norms was already underway.


In late 1995 and early 1996 Republicans, under the leadership of House Speaker Newt Gingrich, engineered two major government shutdowns. This demonstrated to me that we were in a new era. The American people could no longer assume both parties would cooperate to maintain a functioning government. Shutting down the government and threatening default on the national debt became an accepted tactic for Congress to increase leverage in negotiations with the president.


How we traveled from the Senate that I joined in 1983 to the gridlock that created the 2011 debt ceiling crisis, and the 2021 debt ceiling crisis, traces back to 1994 when House Republicans elected Gingrich as speaker.


The Constitution sets out the powers and duties of the Congress in Article 1, sections 8 and 9. Although there is a long list of important duties, some are more important than others. I categorize the duties of Congress as either “essential” or as “everything else.”


The “essential” duties of Congress involve ensuring that the government can operate. The four most important are:




	raising revenue,


	appropriating money,


	permitting the secretary of the Treasury to borrow, as necessary, to meet government obligations, and,


	in the Senate, providing “advice and consent” on presidential nominations.





The dysfunction we saw in Congress during the 2011 debt ceiling crisis was part of a more general dysfunction that, to a large extent, had resulted from four new tactics that have impeded Congress’s ability to perform these “essential” duties. These new tactics are:




	shutting down the government,


	threatening to default on the national debt,





and, in the Senate,




	abusing the right to filibuster, and


	refusing to consider a president’s nominee to the Supreme Court.





Each represents a breakdown in a well-established governing norm. Each has contributed substantially to the dysfunction in Congress.


In 1995–1996, congressional Republicans used the first tactic, shutting down the government, to gain leverage in negotiations with President Bill Clinton. They used the same tactic later with President Obama. Democrats also made the mistake of refusing to fund the government for a three-day period in early 2018. And then in December 2018, President Trump used the tactic, by refusing to sign legislation to fund eight departments of the federal government until Congress would agree to his demand to fund construction of a border wall.


The second of these tactics—threatening to default on the national debt—had its most damaging effects in the 2011 debt ceiling crisis.


The third tactic that has contributed to recent Senate dysfunction is the abuse of the right to filibuster. “Filibuster” is a tactic used in the US Senate to prevent a measure from being brought to a vote. Under Senate rules, proponents of a measure can only end a filibuster by first filing a cloture petition signed by twelve senators, and then getting sixty votes to “invoke cloture.” Political scientists usually cite the filibuster as the main problem keeping the Senate from functioning as it should. While the filibuster has for many decades been an obstacle to enacting controversial legislation, only recently have we seen it used by the minority to obstruct the regular business of the Senate.


A fourth tactic contributing to dysfunction in the Senate is refusing to consider a president’s nominee for the Supreme Court. In 2016, Senate Republicans denied President Obama the right to a hearing on his nominee for the Supreme Court even though the nomination was made more than ten months before the end of his presidency.


In combination, these breakdowns in congressional governing norms have often left Congress and the government hurtling from crisis to crisis. The public deserves better.




Shutting Down the Government: The Refusal to Appropriate Money


For the government to function, Congress, together with the president, must enact legislation to provide the needed funds. As Article I, section 9, clause 7 of the Constitution states, “No money shall be drawn from the Treasury, but in consequence of Appropriations made by law.”


The governing norm during most of our nation’s history, and when I arrived in the Senate in 1983, has been for Congress and the president to support maintaining a functioning government. The normal way to maintain a functioning government is to enact appropriations bills once a year, but getting those bills enacted on time is hard to do. It is not easy to get the House and Senate to agree on what to include, and to get the president to sign the legislation. The solution Congress came up with was “continuing resolutions” (i.e., short-term spending bills that maintain current funding levels until all can agree on a more acceptable solution). Enacting continuing resolutions had become a normal part of the appropriations process in most fiscal years.


That was 1983. In 1995, that changed.




THE 1995–1996 GOVERNMENT SHUTDOWNS


In the 1994 election, Republicans won control of both houses of Congress. Eight new Republican senators and fifty-four new Republican members of Congress came to Washington. It was the first time Republicans had won control of the House since 1952, and when the new Congress convened in 1995, Republicans felt emboldened.


Their first act was to elect Newt Gingrich as speaker. His election set the stage for confrontation with President Clinton later that year. The dispute centered on funding levels for education, the environment, public health, Medicaid, and Medicare—all programs important to the president, the Democrats in the Congress, and the American people.


When negotiations between the Congress and President Clinton on those funding levels failed, the House chose not to enact a continuing resolution. On November 4, funding for the government ceased. Five days later the House relented and passed a short-term spending bill, but when that bill expired, since the president and congressional Republicans were still at an impasse, and the House was unwilling to pass another spending bill, a second shutdown occurred. It lasted from December 16, 1995, through January 6, 1996.


In speaking on the Senate floor on December 20, 1995, during the second of the two shutdowns, I quoted the following statement Gingrich had made to the Wall Street Journal. Gingrich said:




That’s the key strategic decision made on election night a year ago.


If you are going to operate with his [the president’s] veto being the ultimate trump, you have to operate within a very narrow range of change….  You had to find a trump to match his trump. And the right not to pass money bills is the only trump that is equally strong.





I then gave my views on Gingrich’s so-called “right not to pass money bills”:




The Speaker talks about this right, this so-called right. The obvious question is whether this is an appropriate and an acceptable trump for the Presidential veto, as the Speaker seems to believe, or whether, on the contrary, it is an abuse of power….  The Founders of the country assumed that the failure of the President to sign legislation or the failure of Congress to enact legislation would be based on specific disagreements on what that legislation should contain, not on the desire of either the Congress or the President to extort concessions from the other on basic policy differences.


Mr. President, I use the word “extort” here because I believe it accurately describes the current situation. The dictionary defines “extort” as “to wrest or wring from a person by violence, intimidation or abuse of authority.”


I believe we have an attempt here to wrest or wring concessions from the President by abuse of authority.


This abuse of power or extorting of concessions from the President by refusing to maintain the basic services of Government is not part of the checks and balances that the Framers of the Constitution envisioned. They assumed that the maintenance of government activities which both the Congress and the President deemed to be worthwhile would be supported by mutual consent of the two branches of government. They did not anticipate that one branch would be willing to kill its own children unless the other branch agreed to give ground on policy disputes…. 


Today we should pass a continuing resolution to bring the Government back to full operation.2





That continuing resolution that I and many others were calling for passed January 6, 1996, and the second of these shutdowns ended.


The effects of the shutdowns had been noticeable to many Americans. It resulted in health and welfare services for military veterans being curtailed, national parks being closed, and applications for passports and visas going unprocessed. The US tourism and airline industries incurred substantial losses. The Congressional Budget Office calculated the cost of the shutdowns at $1.4 billion. Most commentators believed the shutdowns had hurt congressional Republicans, and Clinton’s strong showing in his 1996 reelection supported that view.


In 2013, eighteen years later, Republican congressional leaders showed they had not learned from the earlier damaging shutdowns.







THE 2013 GOVERNMENT SHUTDOWN


After the 1995 and 1996 shutdowns, Republican threats to force additional shutdowns subsided for the rest of the Clinton presidency. During the presidency of George W. Bush between 2001 and 2009, there were no serious efforts to shut down the government. However, after President Obama took office in 2009, Republicans began making these threats again. The threats became even more strident after they regained control of the House of Representatives in 2011.


On October 1, 2013, after I had left the Senate, Republicans once again shut down the government. The Affordable Care Act (ACA) was the issue in dispute. The ACA had become law three-and-a-half years earlier, in March 2010. Despite this, in 2013 the Republican-led House insisted that any spending bill would have to contain language to delay implementation of the ACA. Such a provision could not have passed the Democratic-controlled Senate. Even if it could have, President Obama would have vetoed it. But because of Republican demands for this delaying and defunding language, Congress could not pass a continuing resolution and the government closed. After sixteen days House Republicans agreed to pass a short-term funding bill proposed by Senators Harry Reid and McConnell, ending the impasse. That bill funded the government for three months, until January 15, 2014. It also suspended the debt limit until February 7, ensuring that, until that date, the federal government could continue to meet its financial obligations.







THE JANUARY 2018 DEMOCRATS’ SHUTDOWN


Democrats, myself included, have denounced government shutdowns initiated by Republicans. Unfortunately, Senate Democrats used the same tactic in 2018. It was a mistake, but the pressures that led to it were substantial.


The January 2018 shutdown resulted from the failed negotiation between President Trump and Senate Republicans, on one side, and Senate Democrats on the other, over continuing the legal status of so-called Dreamers. In 2012 President Obama had issued an executive order establishing the Deferred Action for Childhood Arrivals program (DACA). That order protected from deportation undocumented children who were younger than sixteen when their parents brought them to this country, if they arrived here prior to June 2007. On September 5, 2017, Attorney General Jeff Sessions announced that the program was being rescinded, effective March 5, 2018.


In January 2018, negotiations to reinstate the DACA program were taking place as part of efforts to pass another short-term spending bill, the fourth since the start of the 2018 fiscal year. On Friday, January 19, as the midnight deadline for passing a spending bill approached, Democrats in the Senate thought they were within reach of securing an agreement both to fund the government and to protect the legal status of Dreamers. At that point Senate Republican leader McConnell, I assume at President Trump’s urging, refused to include the proposed resolution of the Dreamer issue in the spending bill. In effect, he called the Democrats’ bluff, and Democrats denied Republicans the votes needed to pass the short-term spending bill.


After a weekend of finger-pointing, on Monday, three days later, Senate Democrats corrected their mistake, and the Senate voted 81 to 18 to pass the short-term spending bill, even without the language protecting Dreamers. As part of the agreement to go forward, Republicans committed to set a time in February for full debate and consideration of proposals to provide continued legal status for Dreamers. After that debate in February, as almost everyone had expected, the issue remained unresolved.


Various commentators and immigrant advocacy groups condemned Senate Democrats for supporting the reopening of the government without some protection for Dreamers. Those criticisms ignored the reality that reopening the government was the only course that made sense. Public sentiment would not support defunding the government until this problem was resolved. Once again, shutting down the government had proved to be an ineffective and damaging way to gain leverage in a policy dispute. In addition to failing to achieve its purpose, it had reinforced the public perception of a dysfunctional government.







THE DECEMBER 2018 TRUMP SHUTDOWN: THE PRESIDENT GETS IN THE ACT


While Congress had shut the government to increase its leverage on the president, during my time in the Senate, presidents did not use this same tactic. Presidents Clinton and Obama, who both faced government shutdowns, stated their desire to maintain a functioning government, and their willingness to sign continuing resolutions to do so. I’m sure both believed the public would blame them for any shutdown they did not at least try to avoid.


That changed with President Trump. He gave early warning of his plans in a tweet issued July 29, 2018: “I would be willing to ‘shut down’ government if the Democrats do not give us the votes for Border Security, which includes the Wall.”3 On July 31 he tweeted, “a Government Shutdown is a very small price to pay for a safe and Prosperous America … I don’t care what the political ramifications are …”4


A number of Republicans took issue with the president’s threat, out of concern that it would damage them in the upcoming November election. Representative Tom Cole (R-OK) said, “We’re going to have a challenging midterm anyway, and I don’t see how putting the attention on shutting down the government when you control the government is going to help you.”5


The president seemed to agree with Cole’s point about not shutting the government prior to the midterm elections, but once the elections had passed, on December 11, he took the occasion of an Oval Office meeting with the Democratic leaders of Congress, Chuck Schumer (D-NY) and Nancy Pelosi (D-CA), to reiterate his willingness to shut down the government unless Congress appropriated the funds he demanded to build a wall along the US-Mexico border. With TV cameras running, Trump stated, “I am proud to shut the government for border security….  I will be the one to shut [the government] down. I’m not going to blame you for it … I will take the mantle. I will be the one to shut it down.”6


On December 22 the president made good on his threat. The continuing resolution providing funds to maintain a functioning government expired that day, and Republican leaders in both the House and Senate, at President Trump’s urging, brought to the Senate floor an appropriations bill that included $5.7 billion toward the cost of constructing a wall on the US-Mexico border. Democrats in the Senate opposed the bill, and it failed to receive the necessary votes for passage. At that point Senator McConnell, the Republican leader, refused to bring up a spending bill without the border wall funds included, and eight departments of the federal government saw their funding end.


This partial shutdown lasted thirty-four days, qualifying it as the longest in US history.


On January 24, thirty-four days after the shutdown began, the Republican leader scheduled votes on two proposals to reopen the government. The first was President Trump’s proposal to provide the $5.7 billion for border wall construction and also provide legal status for Dreamers for three years. That proposal failed to get the necessary votes for passage. The second vote was on the Democrat’s proposal to reopen the government for two weeks, pay back wages to all federal workers, and use the two weeks for serious negotiations with the president on funding for border security. That proposal also failed to pass.


The next day, on January 25, the shutdown ended when the House and Senate unanimously passed, and the president signed, a three-week funding bill that did not include money for a border wall. On the Friday morning prior to the president’s announcement that he would sign a new continuing resolution, air traffic control announced that, because of staffing shortages caused by employees calling in sick, planes coming in and out of LaGuardia Airport were being delayed by at least one-and-a-half hours.


In announcing his agreement to reopen the government, President Trump reiterated his demand for the $5.7 billion for border wall construction, and stated that if the funds were not provided within the upcoming three weeks of negotiations, he would have to either shut down the government again or use his authority as president to declare a national emergency and order the wall to be built. When the three weeks ended, President Trump signed the legislation to fund the government, but also issued a Declaration of National Emergency and directed that over $8 billion of funds appropriated for other purposes be used to pay for border wall construction.




FEDERAL FUNDING GAPS LASTING MORE THAN ONE DAY, 1995–2020
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Source: History, Art … Archives, United States House of Representatives, “Funding Gaps and Shutdowns in the Federal Government,” November 18, 2021, https//history.house.gov/Institution/Shutdown/Government-Shutdowns/.





In a January 14, 2019, interview with NPR, former Speaker Newt Gingrich defended his own use of shutdowns in 1995–1996. He characterized shutdowns as “part of the American system.”7 In fact, shutdowns and threats to shut down the government were not a normal part of the American system before he became Speaker of the House. The table above shows the frequency and duration of shutdowns from 1995 to the present.


We have come to a point in our politics where the public judges the seriousness of a politician’s commitment on an issue by whether he or she cares enough about it to shut down the government. If Democrats in the Senate aren’t willing to keep the government shut to gain legal residency for immigrants covered by DACA, they get criticized for lack of commitment. If President Trump isn’t willing to shut down the government and keep it shut to force Congress to appropriate money for his “wall,” many of his core supporters question his commitment on that issue. And the more demagoguery on display before the shutdown occurs, and during the shutdown, the more difficult it is to resolve the dispute.


I will give the last word on this issue to my friend Lamar Alexander from Tennessee:




Shutting down the government of the United States of America should never, ever be used as a bargaining chip for any issue, period. It should be to governing as chemical warfare is to real warfare. It should be banned. It should be unthinkable.8


I agree with Senator Alexander’s view.













Threatening Default on the Debt: The Refusal to Permit Borrowing


A second example of a breakdown in governing norms involves the ability of government to borrow what it needs to meet the obligations it has incurred. The tactic, used by Republican congressional leaders in negotiations with President Obama in 2011, was to threaten default on the national debt by refusing to raise the debt ceiling. In 2021, that same tactic was again trotted out by Senate Republicans.


One of the powers of Congress enumerated in Article I, section 8 of the Constitution is the power “to borrow Money on the Credit of the United States.” Such a need arises when the revenue raised (through taxes, royalties, tariffs, etc.) is not enough to cover the spending Congress has approved. In fact, revenues fall short of expenditures during most years, and the government has to borrow.


As a matter of arithmetic, when Congress enacts the laws that raise revenue and the laws appropriating money, it also determines how much the secretary of the Treasury will need to borrow. If Congress wants to reduce the need to borrow, it can either raise more revenue or cut spending.


Despite this reality, many decades ago, as part of the Second Liberty Bonds Act of 1917, Congress enacted our first statutory “debt ceiling.” Twenty-two years later, in 1939, Congress enacted the first limit on total accumulated debt. That ceiling has never limited the ability of government to incur obligations; instead, it limits the ability of government to pay for obligations already incurred.


For politicians, the debt ceiling has become the impetus for substantial demagoguery. For many voters it is a source of substantial confusion. They interpret a vote to increase the debt ceiling as a vote for more debt. In reality, the votes in Congress that result in more debt are not votes on the debt ceiling, but votes to cut taxes or increase spending. This confusion causes politicians who want to appear conservative to vote against increases in the debt ceiling, even though they may have supported the legislation that resulted in the need for the debt ceiling increase (i.e., the tax cuts or spending increases).




NUMBER OF STATUTORY ACTIONS TO RAISE OR SUSPEND THE DEBT CEILING, BY US PRESIDENT
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Source: Office of Management and Budget, Historical Tables, Table 7.3—Statutory Limits on Federal Debt: 1940–Current





Since the debt ceiling was first enacted, Republican and Democratic Congresses and administrations have raised it many times. From 1978 through 2017, Congress and the president raised or suspended the debt ceiling fifty-seven times. The chart above shows the history of debt ceiling increases during the terms of each president from Harry Truman through Trump. During Trump’s term the ceiling was raised three times, but those increases raised the ceiling $3.9 trillion.


The chart does not reflect recent changes in the language Congress uses to discuss the issue. All the time I was in the Senate, we just had votes to “raise the debt ceiling.” A few years ago, Congress began enacting provisions to “suspend the debt ceiling.” I assume some pollster advised that it sounded less irresponsible to suspend the ceiling than it did to raise the ceiling. There is no substantive difference between the two, since each act to suspend the ceiling contains language that raises the ceiling by the amount the Department of the Treasury will have to borrow by the time the suspension expires.


During my first twenty-eight years in the Senate, both Democratic and Republican leaders followed a well-understood procedure when they needed to raise the debt ceiling. First, the secretary of the Treasury would notify Congress of the need to raise the debt ceiling and the date by which they had to raise it. Next, congressional leaders would settle on the amount of the increase to propose in the two houses of Congress. And then, after various speeches about the need to rein in spending and reduce the deficit, both houses of Congress would muster the majorities needed to enact the increase.


I remember a conversation I had with Jim Exon, a former Nebraska governor and then a Democratic senator, about the debt ceiling. We were at one of the Tuesday lunches of the Democratic Conference in the Mansfield Room in the Senate. We had a vote to increase the debt ceiling coming up, and I asked Jim what he was planning to do. With a twinkle in his eye, Jim said, “My votes on increasing the debt ceiling have been totally consistent. When the president requesting the increase is a Democrat I vote for the increase. When the request comes from a Republican president, I let the Republicans vote for the increase.” As I look back at my own votes on debt ceiling increases, I sometimes followed that same pattern.


Implied in Senator Exon’s statement was a recognition and understanding that it was not an acceptable option for Congress to just refuse to raise the debt ceiling. That was the governing norm. Both parties recognized that the secretary of the Treasury needed the borrowing authority to meet the obligations of the government. The only real question was which party would have to muster the votes to enact the required increase, and that meant mustering fifty-one votes.


At the time Jim Exon and I were talking, both of us assumed that neither party leader would use the right to filibuster to thwart the other party’s effort to raise the ceiling. Any senator can filibuster against an effort to raise the debt ceiling, but until recently it was unheard of for the Senate leader of the minority party to urge his caucus to support such a filibuster. Unfortunately, those days are behind us.


This recognition of a congressional responsibility to allow the secretary of the Treasury to borrow seemed to evaporate after the 2010 election. In 2011 the new Republican majority in the House determined to use the threat of not passing a debt ceiling increase as leverage to force President Obama to agree to substantial long-term cuts in federal spending.




THE 2011 DEBT CEILING CRISIS


In the 2011 debt ceiling crisis, President Obama and most Democrats in Congress—including me—made what I now consider a mistake. The president agreed to negotiate for a resolution of the impasse with Republican congressional leaders. The result was the enactment of the Budget Control Act. Most of the act was misguided, but it included one provision that had merit. Under the act, the debt ceiling increased immediately by $400 billion, and to achieve the additional needed increase of $500 billion, it required the president to make a formal request for the additional borrowing authority. That request would be approved automatically after fifteen calendar days, unless both houses of Congress passed, and the president signed, a resolution of disapproval. Since the president could veto any such resolution, and that veto would prevail unless two-thirds of each house voted to override, everyone could see that the needed increase in the debt ceiling would become law, as it did.


This method of raising the debt ceiling became law, but only applied to that increase. It had the advantage of giving congressional Republicans political cover with their right-wing constituencies. They could continue to denounce the president and the Democrats for increasing the nation’s debt (even though it was an increase in the debt ceiling, not the debt), and they could also assure voters that Republicans had not agreed to the increase. Political observers credited Senator McConnell with having devised this procedure, and dubbed it “the McConnell mechanism.”


As was clear from the notes I made on that Southwest Airlines flight, congressional Republicans had prevailed in the 2011 crisis. By threatening to filibuster the debt ceiling increase, they had forced Democrats to go along with substantial spending cuts. The cuts in spending were bad for the economy since they came when the economy was still trying to recover from the 2008 recession. Republican success in forcing these cuts would embolden them to engage in similar threats, as they did two years later. In an interview with the Washington Post, Senate Republican leader McConnell confirmed my fears. He said, “I think some of our members may have thought the default issue was a hostage you might take a chance at shooting. Most of us didn’t think that. What we did learn is this—it’s a hostage that’s worth ransoming.” 9







THE 2013 CRISIS: COMBINING THE TWO TACTICS


In early 2013, Republicans once again threatened default by the government if Democrats and the president refused to agree to additional spending cuts and to suspend implementation of the Affordable Care Act. Since Congress had enacted none of the annual appropriations bills, the government was operating on short-term continuing resolutions. And just as the government was depending on short-term spending bills to fund the government, it also was depending on short-term debt ceiling increases to avoid default on its obligations to creditors.


As the end of the fiscal year approached in September, the threat of forcing a government default on its obligations merged with the threat to shut down the government.


The government had ceased many of its operations on October 1 because President Obama had refused the Republican demand that there be a one-year delay in implementing the Affordable Care Act. And while that shutdown continued, financial markets began to reflect concern about the other looming problem (i.e., the approaching October 17 deadline for raising the debt ceiling).


This time, President Obama made the right decision and refused to negotiate with the House about the approaching debt ceiling deadline. He said, “Let’s stop the threats. Let’s stop the political posturing. Let’s keep our government open. Let’s pay our bills on time. Let’s pass a budget.”10


Obama’s refusal had the effect of backing down Republican congressional leaders. On October 16, they agreed both to raise the debt ceiling and to enact a continuing resolution to fund the government, without the changes in funding levels they had demanded and without their desired language delaying implementation of the ACA.







THE 2021 CRISIS


With a Democrat back in the White House, in the summer of 2021 Mitch McConnell announced that when the deadline arrived for increasing the debt ceiling in October, Democrats should not expect help from Republican senators to raise that ceiling. He urged Senator Schumer and Speaker Pelosi to include whatever debt ceiling increase they desired in the reconciliation bill. Under the Budget Act, if the provision is included in a reconciliation bill, it could not be filibustered.


Janet Yellen, the secretary of the Treasury, announced that the ceiling would have to be raised by October 18 to avoid interrupting the government’s ability to meet its obligations. Two weeks prior to that date, Senator McConnell changed his position and agreed to allow Democrats to raise the limit by enough to put off the issue until December. Despite McConnell’s statement, Senator Ted Cruz (R-TX) insisted on filibustering to prevent Democrats from voting the debt ceiling increase. It took all fifty Democratic senators, joined by eleven Republicans, including Senator McConnell, to overcome the filibuster. The actual increase in the ceiling, as distinct from the vote to end the filibuster, was achieved by Democrats, with all Republicans voting “no.” Following the votes, Senator McConnell stated that when the debt ceiling had to be raised again in December, Republicans would not help.


Senator McConnell’s statement that Republicans would not help Democrats raise the debt ceiling requires some interpretation. What he was threatening was that in December Republican senators would vote with Senator Cruz to maintain the filibuster. Senator Schumer, as the Democratic leader in the Senate, did not expect Republicans to vote for a higher debt ceiling, but he was hoping they would refrain from filibustering against the efforts of Democrats to raise the ceiling. For the short-term reprieve on the issue, Senator McConnell evidently wanted to avoid a filibuster, but since Senator Cruz chose to filibuster, Republicans had to supply enough votes to help Democrats achieve the necessary sixty votes.


As in 2011, the debt ceiling crisis of 2021 was finally averted with a negotiated compromise. The “deal” involved passing a provision that allowed a debt ceiling increase to be accomplished with a majority vote in the Senate, but just this one time. The provision required that the dollar amount of the increase be specified, so that attack ads against Democrats who voted for it would be more effective. No longer would Republicans allow Democrats to “suspend” the debt ceiling, as Republicans had done during the Trump administration.


The “deal” worked out between Senators Schumer and McConnell allowed each to achieve his most important objectives. For Senator Schumer, the threat of a default on the nation’s debt was averted. Senator McConnell was able to structure the increase so that Republicans could maintain the fiction that they were the party of fiscal responsibility and Democrats were the ones responsible for the increased national debt. Senator John Cornyn (R-TX), the Republican whip, summarized the Republican position, “To have Democrats raise the debt ceiling and be held politically accountable for racking up more debt is my goal, and this helps us accomplish that.”11


The “deal” also allowed Republicans to maintain the ability to filibuster future debt ceiling increases.


McConnell’s position in 2021 differed from his stand ten years earlier. In 2011 he threatened to block the debt ceiling increase to negotiate for constraints on spending (see chapter 4). His motivation in 2021 was to bolster his ability to blame Democrats for the nation’s large deficits and debt. He and Senator Cornyn are counting on the fact that most Americans will equate support for a higher debt ceiling with support for more debt.










Abusing the Right to Filibuster—Routine Obstructionism


A third way congressional governing norms have been undermined is by abusing the right to filibuster.


Under the rules and precedents of the Senate, any senator has the right to debate and offer amendments, without limit. During my time in the Senate, this right applied to all executive branch nominations, all federal judges, and all legislation (with the exception of legislation included in a budget reconciliation bill). For all these matters, the only way to end debate and force a vote was to “invoke cloture,” which meant getting sixty senators to vote to end debate. This process of invoking cloture not only required sixty votes, but also it required the Senate to use many hours of floor time before reaching a final vote.


In the last decade, the Senate restricted the right to filibuster. In 2013, at the urging of Harry Reid, then the majority leader, the Senate eliminated the right to filibuster presidential nominations for executive branch positions, and for US District Court and Court of Appeals judges. Reid took the step to counter the repeated filibusters employed by the Republican minority to block and delay approval of President Obama’s nominees.


Over the long history of the Senate, the filibuster was used by southern senators to block civil rights and voting rights legislation. There is no doubt it has done more harm than good and, if I were still in the Senate and the opportunity arose, I would vote to eliminate it.


There are two distinct ways the right to filibuster can be used, depending on the motives of the senator using it. The first is when a senator or senators feel strongly about an issue and use the filibuster to insist on their position. That is the model most Americans have in mind, based on Jimmy Stewart’s performance in Mr. Smith Goes to Washington. The other way the filibuster has been used is as a way for the minority to obstruct the ability of the majority to do its normal business—routine obstructionism. By threatening a filibuster to prevent Senate action on almost any matter, the minority can increase its negotiating leverage on any number of issues.


During my final years in the Senate I watched Senator Reid, as majority leader, repeatedly frustrated by Mitch McConnell’s use of the threat to filibuster. This obstruction by McConnell is well documented in Adam Jentleson’s Kill Switch: The Rise of the Modern Senate:




The unprecedented obstruction McConnell deployed against President Obama’s nominees … was repeated across everything the Senate did, on every piece of legislation from the major to the routine. McConnell deployed the filibuster at a rate far greater than any minority leader in Senate history.12





McConnell repeatedly used the filibuster to delay or prevent the Senate from voting on President Obama’s judicial nominees. Senator Reid’s frustration with McConnell’s obstructionism led Senate Democrats to eliminate the right to filibuster on virtually all presidential nominations, with the exception of Supreme Court nominees. In 2017, once he had become majority leader and Trump had become president, McConnell led the Republicans in eliminating the right to filibuster nominees for the Supreme Court as well.


In the current Congress, Democrats have threatened to eliminate the right to filibuster entirely. In arguing against this, Senator McConnell threatened that such a move would result in Republicans adopting a “scorched-earth Senate” posture. By this he means that since the normal handling of business on the Senate floor is accomplished with “unanimous consent,” if the right to filibuster is eliminated, Republicans will retaliate by refusing to grant consent to do even the most mundane of Senate business. Everything will require a roll call vote, and under Senate rules it can take a long time to get to each roll call vote.







Refusing to Consider a Supreme Court Nominee


A fourth abusive tactic that has undermined public confidence in Congress is the refusal of the Senate to perform its duty to provide “advice and consent” on Supreme Court nominations.


On February 13, 2016, Justice Antonin Scalia died. Ten days later, on February 23, and before President Obama had nominated a replacement, Republican members of the Senate Judiciary Committee, with Chuck Grassley (R-IA) as chairman, wrote to Senate majority leader McConnell stating that they would not agree to consider any nomination that President Obama might make and that they would hold no hearing to fill the vacancy until the election of the next president. I have little doubt that Senator McConnell requested that letter.


Despite this threat, on March 16, President Obama nominated Court of Appeals judge Merrick Garland. Senate Republicans held to their position and refused to meet with the nominee or to hold a hearing or otherwise consider Judge Garland’s nomination. The nomination was before the Senate for 293 days, the longest period in the history of Supreme Court nominations.


In August 2016, Senator McConnell told a gathering in Kentucky, “One of my proudest moments was when I looked Barack Obama in the eye and I said, ‘Mr. President, you will not fill the Supreme Court vacancy.’”13


The refusal of Senate Republicans to consider President Obama’s nominee was without precedent. It was a refusal of the Senate to carry out one of its core responsibilities under the Constitution. It was also an abuse of power by the Senate Republican majority, and it was a breakdown in the “governing norms” the Senate had adhered to when considering all previous Supreme Court nominees.


As we now know, the tactic worked as intended, and resulted in President Trump filling that vacancy. It also raised the serious question of what a future Senate, controlled by a different party than the White House, might do when a future Supreme Court vacancy occurs. In 2018, during the political debates swirling around the confirmation process for Justice Brett Kavanaugh, Kavanaugh supporters voiced the fear that if his nomination was delayed until after the 2018 election and if Democrats won control of the Senate in 2018, those Democrats might then follow the precedent established by Republicans in 2016 and refuse to consider Judge Kavanaugh or any other Trump nominee for the Supreme Court. In fact, there was no statement by Democratic Senate leaders to substantiate this fear.


For his part, in 2021 Senator McConnell stated that if a Supreme Court vacancy were to occur in 2024, the last year of President Biden’s current term, a GOP-controlled Senate likely would prevent President Biden from getting a hearing on his nominee for the seat.




[image: Image]





In 1789, the Founding Fathers understood they were creating a governmental structure that required negotiation and compromise both between the two houses of Congress, and between the Congress and the president. They did not, however, expect the House, Senate, or president to resort to shutting down the government or defaulting on the debt to increase their leverage in those negotiations. They assumed the majority would prevail on votes held in the Senate. And it is almost certain they also did not expect the Senate to refuse to hold a hearing on a president’s nominee to the Supreme Court.


At this stage, how do we reestablish the norms of congressional and presidential behavior in place before 1995? How do we return to the view that both political parties, and both the Congress and the president, have a responsibility to maintain a functioning government? How do we avoid the use of government shutdowns, threats to default on the national debt, and the excessive use of the right to filibuster as ways to increase leverage in negotiations? And how do we get agreement that senators from both parties have a constitutional duty to consider and vote on a president’s nominees within a reasonable time, even when a majority of the Senate is of a different party than the president?


My best suggestions for improving the situation are contained in chapters 12 and 13.


The result of these abusive tactics, and this breakdown in governing norms, has been a government and Congress that hurtle from crisis to crisis. The public deserves better.
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