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Pretoria Prison

Republic of South Africa

11th May 1964

TO WHOM IT MAY CONCERN

When our trial started in October 1963, none of us had ever met Joel Joffe before. All we knew of him at the time was that he had cancelled plans to leave South Africa in order to take up our defence. This alone, at a time when frenzied hysteria was being whipped up against us amongst the White population of this country, assured us that he was a man of rare courage and real devotion to the cause of justice.

Since getting to know him, we realise how fully our first impressions have been justified. Today we know him both as a lawyer and a friend, and have the highest regard for him in both capacities.

As the general behind the scenes of our defence, he has managed and marshalled this most complex case with understanding and skill. His judgement of the strength of our case, and of its weaknesses, has been keen and stated without hesitation. He has understood and accepted that, above all else, we would not compromise our beliefs or consciences for legal advantage; and in that understanding he has advised us along a course which we fully believe to have been politically correct, and legally so as well.

As a friend, Joel has taken on himself services far beyond the call of a lawyer’s duty. He has assisted in all the personal and family problems that have beset us, as though our friendship had been long and close. Nothing has been too much trouble for him or fallen outside his concept of a lawyer’s responsibility to his client.

We have come to admire and respect this quiet, courageous man, whose devotion to the cause of justice has been shown to be in the very highest tradition of his calling. We will be sorry indeed to end our close relationship with him. But we know that, wherever he is, wherever he may go, Joel’s legal brain and services will be at the call of those in need of justice and defence as it has been so fully and well at ours.
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Foreword by Nelson Mandela

Joel Joffe had the most extra-ordinary vantage point on the Rivonia Trial. His record of the trial, therefore, can take us inside the courtroom as well as into the corridors of the courtroom and prison cells. The State vs. Nelson Mandela is based on an intimate and deep grasp of what happened in court, the strategy and tactics that the accused and their defence team employed, the machinations of the prosecution and the security branch. It is a story told in a way that shall immerse the reader in the atmosphere of the time.

The State vs. Nelson Mandela is a remarkable piece of contemporary historical writing that will serve as one of the most reliable sources for understanding what happened at that trial and how we came to live to see democracy triumph in South Africa.

The importance of this book is greater because there is no complete record of the Rivonia Trial, which was concluded on 12 June 1964. Fragments of the records are scattered in various public and private libraries and it is still uncertain that when all of these are put together they will make a complete record. Even if such a record were to be put together, Joel Joffe’s book will be an indispensable guide to anyone seeking to wade through those records.

The stand we took during the Rivonia Trial was shaped by the knowledge that our struggle was morally just. We were aware that the cause we stood for would eventually triumph. We went into that courtroom determined to put Apartheid in the dock, even if this were to put our own lives in jeopardy. And we were assisted by a legal team led by the indomitable advocate Bram Fischer and managed by the tireless attorney Joel Joffe.

The arrests that led to the Rivonia Trial were an enormous setback to the struggle for freedom. The task of snatching victory from the jaws of death needed steadfastness from the accused, commitment and resourcefulness from our defence team, and a steady and growing stream of financial, moral and political support from people within South Africa and the world at large, up to and including the United Nations.

We write this Foreword with great gratitude and appreciation for all of these persons and institutions.

Nelson Mandela

11 June 2006


 

 

 

 

 

 

 

 


Foreword by Denis Goldberg

Fifty years ago, Nelson Mandela and seven others were sentenced to life imprisonment in the Rivonia Trial for conspiring to overthrow the apartheid state. The publishing of a new edition of Joel Joffe’s story of the trial is all the more poignant because Nelson Mandela passed away in December 2013, aged 95.

The heat of the trial and the passions it aroused for and against us – in South Africa and worldwide – shine through the great modesty of Joel Joffe’s text. It is a story of a courtroom battle by an outstanding defence team for human decency . . . and our lives. It is a story of dignity, courage, commitment and devotion to a humanist concept of society.

We were at a turning point in South African history. Perceptions of apartheid, and the justification for the fight to end it, were transformed. The State mounted a show trial. We had to turn it around and also deal with the legal issues that could make the difference between life and death. We were members of the High Command of Umkhonto we Sizwe, MK, (Spear of the Nation) established by leading members of the ANC-led Congress Alliance and the Communist Party. We were determined to overthrow the apartheid system of racism by law. We took up arms because all avenues of peaceful protest had been closed by the State’s brutal response of massacres, detentions and imprisonment.

MK issued its manifesto on 16 December 1961. In it, MK said that it was independent, but would follow the ANC’s political lead – and that the people had just two options: to submit and live on their knees, or stand and fight for the full equality of all South Africans with the right to equal representation in all the organs of State and Government. Implicitly, it offered a negotiated settlement.

After MK’s launch, the State Security forces arrested hundreds of activists. On 11 July 1963, leaders of MK, ANC and the Communist Party were arrested at Liliesleaf Farm in Rivonia outside Johannesburg. After enduring 90 days’ detention without trial, under a law that was effectively a licence to torture, 11 of us were charged under the Sabotage Act, which overturned the principle of innocent until proven guilty. The main charge was conspiracy to overthrow the state by force of arms, and three related charges. The Act provided for a minimum sentence of five years and specifically permitted the death sentence.

Nelson Mandela had traveled through Africa, meeting heads of the newly independent states and getting military training in Ethiopia and Algeria. He was arrested sometime after he had returned, and was sentenced to five years in prison for leaving without a passport and for calling a general strike against the apartheid system in 1961.

He was flown from Robben Island Prison to be the Number One accused. Walter Sisulu was Accused Number 2; I was Accused Number 3, and Govan Mbeki Accused Number 4 alongside seven others. When Nelson was brought to the Interview Room in Pretoria Gaol to meet our lawyers and the other Accused, his cheeks were sunken, but he carried himself with great dignity. The prison authorities had dressed him in short pants, sandals without socks and a “house boy’s” jacket of coarse material – yet he dominated proceedings.

The State had a very strong case against us, based on much documentary evidence and testimony by comrades who had been broken under torture. The mainstream media were baying for our heads to roll.

Nelson Mandela made a speech from the dock, rather than give evidence and be subjected to cross examination. He stated that many Congress Alliance members felt peaceful protest was no longer possible and unorganized groups were turning to arbitrary acts of terrorism. The leaderships of the Alliance and the Communist Party decided that armed struggle had to be directed to the political goal of ending apartheid while avoiding acts of terrorism against individuals. Mandela famously said that he had fought against white domination and against black domination. He said that, if needs be, he was prepared to die for the principal of a non-racial democracy.

We had all read the speech he’d written in his big round hand script. But as he uttered the closing words I realized he was challenging the Judge and the White regime to hang him . . . and all of us. I don’t remember any fear, rather elation at sharing this moment of courageous belief – spoken quite calmly, with strain in his voice but not shouted. It was a moment of true grace under fire.

Some of us gave evidence and were cross-examined. I too gave evidence. If I were to die I wanted the world to know why I, a young privileged first generation citizen, would put my life on the line for freedom for all our people. My evidence could not set me free and remain true to my comrades and our shared beliefs.

Eleven months after our arrest, eight of us were found guilty. On 12 June 1964, shortly before we were to be sentenced, Raymond Mhlaba said he and Nelson Mandela, Walter Sisulu, Govan Mbeki, Ahmed Kathrada, Elias Matsoaledi and Andrew Mlangeni1 had agreed we should not appeal against the expected death sentences. We should “get out of the way”, to leave our racially oppressed people free to rise up against the apartheid regime without fear of damaging our chances of survival. He said that the people would rise up in protest, and their anger at our execution would sweep the system away.

I disagreed. The apartheid government would not be so careless as to hang us before they were sure they had regained control. In addition, it had taken 30 years to turn my comrades into great leaders of the liberation movement and we should not throw their lives away. The idea of “martyrdom for the cause” is not uncommon in the idealism of a movement for freedom like ours.

The leader of our defence team, Bram Fischer, also an activist, insisted that an appeal was essential if death sentences were passed. The lengthy process would allow time for tempers to cool and for governments to exert pressure on the regime not to execute us. The UN General Assembly had resolved overwhelmingly to demand the ending of the trial. I agreed with Bram 2 not only because I wanted to live, but because we would need the political guidance of my comrades when rebuilding our country.

In passing sentence the Judge said that the death sentence was appropriate in a case tantamount to High Treason, but (the most marvellous ‘but’ I had ever heard) we had been charged under the Sabotage Act. Therefore he could allow some leniency. We smiled tentatively. When he sentenced us to life imprisonment, we laughed. We were going to live! I answered my mother’;s anxious cry by calling out that the sentence was “Life. Life is wonderful!” All eight of us survived the imprisonment until Nelson Mandela was inaugurated as the first President of the new South Africa in 1994.

Because I was white, I spent my 22 years in prison apart from my comrades who were held mainly in the infamous Robben Island Prison off Cape Town. I was imprisoned in Pretoria, near death row and the gallows, in a high-security section built especially for White political prisoners. We were separated by much more than 1,000 miles!

Released in 1985, I was appointed an ANC spokesperson. My comrades were released over the next five years, culminating in Nelson Mandela’s release in 1990.

The ANC’s exiled leadership, led by the great Oliver Tambo, had brought our country to the brink of freedom. Nelson Mandela’s release was a new turning point. After nearly 28 years ‘inside’ he led the negotiations we had called for back in December 1961. Four years later, in May 1994, Mandela became the first freely elected President, signalling the formal end of Apartheid.

How fortunate our country has been to have my comrades survive those years of imprisonment, and the sacrifices our wives and children and countless thousands of others have made, in order to lead our country after the end of the apartheid system.

Our constitution is a marvellous embodiment of democratic principles and rights, with great aspirational concepts. Our country has held its fifth general election since 1994, in which all adult citizens have the right to vote. There is a vigorous democratic opposition inside and outside parliament that protests vociferously against corruption in public and private sectors, and demands more effective government in overcoming poverty, unemployment and service provision. Much has been done and much more remains to be done. It will take generations.

Three of the Rivonia Trialists survive: Andrew Mlangeni, Ahmed Kathrada and I. We are all still active and I salute my comrades. I salute our surviving lawyers, Joel Joffe and George Bizos.3

Denis Goldberg

Cape Town, 8 May 2014

 

 

 

 

1 Three of the accused were not sentenced. Alexander “Bob” Hepple was released on bail pending becoming a state witness. He jumped bail and did not testify. James Kantor was discharged at the end of the State case. Lionel “Rusty” Bernstein was found not guilty and discharged.

2 Bram Fischer was later sentenced to life imprisonment. He was a marvellous comrade for nine years. I was privileged to nurse him through his terminal cancer until near the end of his life. He died a prisoner. Vernon Berrange the brilliant cross examiner came out of retirement for our defence. He passed away some years later.

3 Arthur Chaskalson later became Chief Justice. He passed away in 2013.



Introduction

Mac Maharaj
 Minister of Transport 1994 to 1999, and a member of the National Executive Committee of the African National Congress 1995–2000

From prisoner to president: Nelson Mandela has become part of the warp and weft of the chronicle of South Africa’s negotiated transition from apartheid to democracy. His role has been so crucial that the idea of such a transition without Mandela is almost unthinkable.

Yet the prospect that Mandela and at least some of his colleagues would be sentenced to death in 1964 in the Rivonia Trial was very real. And it is a certainty that Verwoerd, the prime minister and architect of apartheid, would have ensured that his government carried out that sentence. Verwoerd was never one to heed world opinion: he marched apartheid South Africa out of the Commonwealth Prime Ministers’ Conference held in London in 1961 rather than listen to the counsel of his Commonwealth colleagues.

The State vs. Nelson Mandela by Joel Joffe takes the reader into the courtroom intrigues and drama. It is a story told with simplicity and eloquence, stripped of the legal jargon that often mystifies the reader. It is all the more powerful as a contemporary document for the insight it offers into the implications of the trial. It is this kind of contemporary writing that becomes crucial for subsequent analyses and on-going reconstructions of the past into the present.

Once the prosecution had outlined its case, the issue for the defence team was “a battle to prevent the death sentence being carried out”.1 The accused, of course, had a wider strategy which made the task of the defence far more difficult. Mandela and his co- accused were not prepared to restrict themselves to a straight legal defence; they wanted to go on the political offensive – to use the courtroom to explain precisely what they were aiming to do and why. They wanted to put the record straight and to answer in public the falsifications and distortions of the State.

The first pillar of this wider strategy was not to challenge evidence by prosecution witnesses in instances where they were telling the truth; rather to focus on exposing the lies and the slandering of organizations. This closed a whole field of cross-examination to the defence team. Also such restricted cross-examination involved implicit admissions of the main charges against the accused. This meant that there could not thereafter be any possible denials of guilt or attempts to evade conviction because the full proof of the offence had not been given in court. In the case of Mandela and some of the other accused this was tantamount to their signing their own death warrants.

The second aspect was that the accused had decided that in court, even where they were giving evidence under oath, “they would state the facts as fully as possible, but they would not under any circumstances reveal any information whatsoever about their organizations, or about people involved in the movement, where such information could in any way endanger their liberty”.2 The lawyers explained that this approach might antagonize the judge. The accused were unmoved.

This strategy formed the fabric of the statement from the dock by Nelson Mandela in which he explained the aims of the ANC and MK and defended the resort to sabotage. He ended with what was perceived by some to amount to inviting the death penalty when he said; “I have cherished the ideal of a democratic and free society in which all persons live together in harmony and with equal opportunities. It is an ideal which I hope to live for and to achieve. But if needs be it is an ideal for which I am prepared to die.”3

The prosecution certainly started with all the advantages. Its strategy not to charge the accused with High Treason but under the Sabotage Act removed a great deal of the onus of proof from the prosecution and placed it on the defence. Under a charge of treason two witnesses were required for every overt act; under the Sabotage Act an offence could be legally proved by a single witness. Despite these advantages, however, the prosecution botched its case. It could not resist the temptation to play to the media and instead of restricting itself to the legal terrain chose to enter the political fray. In this it tried to take on the accused on their own turf and it was hopelessly outmanoeuvred.

Furthermore, aside from throwing out the first indictment, the judge gave almost free rein to the prosecution. While Joffe is satisfied that the leader of the prosecution, Dr Percy Yutar, “took instructions quite definitely and without question from the political authorities of the State – and in this case, from the senior officials of the police”, he believes that Mr Justice De Wet was “an obstinate and self-willed man, who would not, I think, have taken kindly to either direct government or even indirect political intervention in his domain.” However, the judge “showed throughout the trial that he was a typical white South African, with all the prejudices that that implies … He was unquestionably sensitive to the needs of the white society which he believed in and upheld, and also of the government. He acted out their role, I think, unconsciously, in the firm conviction of his own judicial impartiality, and without the need for a direct word or intervention from any source whatsoever.”4

White society was taking the lead from government. During the trial, the right-wing media were calling for the death penalty. Afterwards, the trial the prosecutor and the police commissioner were feted at functions and in media interviews. The Sunday Times splashed an account by Maj-Gen. Van den Bergh. The Star welcomed the life sentences as a lesson to anyone wanting to overthrow the established order. No media bothered to interview anyone from the defence team. Government was determined to xiv the state vs. nelson mandela crush all black opposition and resistance and South Africa was in the grip of a reign of terror. If they could have their way white society wanted the men to hang.

Were there any countervailing forces?

There were protests and calls to ‘stand by our leaders’ within South Africa but the apartheid regime simply brushed these aside. If the internal dynamic of South Africa and the needs of white society favoured the death penalty, external forces, including allies among western governments, supported the call for the release of the Rivonia trialists and were concerned about the possibility of the death sentence being imposed.

By 106 votes to one, the United Nations adopted a resolution condemning apartheid repression and called on South Africa “to abandon forthwith the arbitrary trial now in progress, and grant an unconditional release of all political prisoners and all persons imprisoned, interned or subject to other restrictions for having opposed the policy of apartheid”. The one vote against was that of South Africa.

As the trial progressed the UN representatives of thirty-two African states appealed to all countries that shared diplomatic relations with South Africa to “take all necessary measures to prevent the execution of African nationalist leaders now on trial in Pretoria.” By the time of sentencing the group had grown to fifty-six and several countries used a meeting of the Security Council to condemn the court’s decision.5 Two days before the court’s verdict the United Nations Security Council (with four abstentions including Great Britain and the United States) urged the South African government to end the trial and grant amnesty to the defendants.

The international trade unions staged protests and the dock-workers’ unions around the world threatened not to handle South African goods. Members of the United States Congress protested and fifty members of the British parliament staged a march in London. Night-long vigils were held at St Paul’s Cathedral in London. The students of the University of London elected Nelson Mandela president of their Students’ Union.6

The prime minister of the Soviet Union wrote to Dr Verwoerd asking for leniency. Adlai Stevenson, the US representative at the UN wrote a letter saying that his government would do everything to prevent a death sentence.

We do not know what steps the US government took in this regard. But it seems that the British government did make some interventions, however circumspect these may have been, to prevent the death sentence from being imposed.

George Bizos, who was an advocate in the defence team, tells of his meeting the night before sentencing with the British Consul General, Leslie Minford, who assured him that none of the accused would be sentenced to death and that one of them, Bernstein, would be acquitted – which is what happened.7

Anthony Sampson in his biography of Mandela accessed records of the British Foreign Office. Although he did not find any direct intervention by the British government there is much suggestive detail. In particular there is a report in May 1964 from the Cape Town office of the British foreign service to London stating that Major General Van den Bergh, head of the Security Police, did not expect the death sentence and that the prosecutor, Dr. Yutar, would not ask for the death sentence.8 Indeed, in his closing address Yutar did not ask for the death sentence to be imposed.

Another interesting titbit of what was or may have been happening behind the scenes is recorded in Stephen Clingman’s biography of Bram Fischer, who was leader of the defence team in the Rivonia trial. Clingman says that Harold Hanson, an eloquent and impressive member of the defence team, went to see Mr Justice De Wet before Hanson presented the case for mitigation of sentence. “When he returned he said to Arthur Chaskalson (who was also in the defence team), ‘He is not going to impose the death sentence.’ Chaskalson asked, ‘How do you know?’ Hanson swore him to secrecy, and then said, ‘I asked him.’ Hanson had enquired whether De Wet was considering the death penalty, because if he was it might affect the nature of his argument. And De Wet had simply said, ‘No.’9

The British government may have been sensitive to how it should be raising the matter. In May 1964 Sir Hugh Stephenson, the British ambassador advised the Prime Minister Sir Alec Douglas-Home that no more pressure should be applied on Pretoria. Are we allowed to assume that Sir Hugh Stephenson knew more than is found in the Foreign Office records? Douglas-Home seems to have adhered to his advice.

Sampson maintains that Stephenson was “not a man for bold initiatives … (He) never really grasped the realities of Africa … He dreaded offending Afrikaners.” This, despite being warned by the Foreign Secretary “never to appear to condone apartheid.”10 However much Stephenson sought to be on good terms with the Verwoerd government, he would have absorbed the experience of British colonialism that in some of its colonies leaders such as Nehru, Nkrumah and Kenyatta emerged from prison to play a useful, if not a leading, role in the transition from colonial rule to independence. In short, his outlook would allow him both to sympathise with white South Africa and caution against the death penalty.

There can be no doubt that the prosecutor, Dr Yutar, conducted the case with venom and viciousness. Why did he then not ask for the court to impose the death penalty? He fawned on the police and we can assume that he was guided by them, quite likely by Van den Bergh. Secondly, there are enough pointers that sometime during the three week adjournment between the court’s verdict and the resumption of the trial to hear arguments in mitigation of sentence the judge had already arrived at his decision that he would not impose the death sentence. Thirdly the decision not to impose the death penalty on Mandela, Sisulu and Mbeki had more to do with politics and external pressures than with issues of law. Joffe may be right that Mr Justice De Wet was not the kind of person who would countenance “direct … or even indirect political intervention in his domain.” But that does not exclude the likelihood that he may have licked his finger and held it up to determine whether there was a breeze and its direction.

That is how close we were not to having Mandela around to place negotiations on the agenda at a time when most of the evidence pointed to a bloody denouement to the crisis in South Africa.

It may well be that the British, and it would seem the US, stance of limiting public pressure and confining themselves to gentle allusions against the death penalty tipped the balance in favour of the court’s decision. This may have happened more by accident than design. The British government appears to have been preoccupied by fears that pressures on Pretoria would be counter-productive.

None of these issues should detract from the pressures that were mounted by the defence team and the accused themselves, as well as the protests within South Africa and the condemnations and representations made by the outside world including governments and the United Nations. Without these pressures it is quite likely that Mandela and some of his colleagues would have been sentenced to death.

At the heart of “the battle to prevent the death sentence” was the strategy of the accused, the dignity and forthright way in which they gave their evidence, withstood cross-examination and championed the cause of freedom and democracy from within the courtroom and the magnificent performance of the defence team led by Bram Fischer. This is The Rivonia Story that Joel Joffe recorded in December 1965, the closest we shall get to know what happened as it happened.

Mac Maharaj

Johannesburg

2006

1This book (Joffe). p. 76.

2Joffe. p. 147.

3Joffe. p. 160.

4Joffe. p. 66.

5Memoirs by Ahmed Kathrada. 2004. Zebra Press. p. 167.

6Long Walk to Freedom by Nelson Mandela. 1994. Macdonald Purnell. p. 358.

7Mandela: The Authorised Biography by Anthony Sampson. 1999. Jonathan Ball. P. 195; and Bram Fischer by Stephen Clingman.1998. David Phillips Publishers, Cape Town. P. 320.

8Sampson. P. 195.

9Clingman. P. 320. 10 Sampson. P. 187.


1 Arrests at Rivonia

On 11 July 1963 seven men were arrested in the Johannesburg suburb of Rivonia. The following afternoon the news of their arrest was blazoned across the front pages of South African newspapers. Looking back I suppose the news should have meant something to me, but it didn’t. Perhaps the reason is that one had become too accustomed to raids and arrests in the South Africa of 1963. Amongst those arrested only one was known to me by name, Walter Sisulu. I had never met him, but had read of him. I was aware, vaguely, that he was a figure of considerable importance amongst non-white people. But apart from this I knew nothing either of the people involved or of their cause.

I was not to know as I read the papers on that July day that the arrest of these people was to become perhaps the most celebrated arrest in South African history. At the United Nations an unprecedented 106 nations gathered to call for the immediate release of these seven men even before any evidence against them had been heard; against this united world opinion would be found only the lone voice of the South African Government.

The South African press did its best to convince everybody that this case was unique amongst the many political cases which South Africa had witnessed over the years. The headlines were bigger, the excitement greater, the adjectives stronger, the claims by Government officials and spokesmen of the police more sweeping than ever before. Two days after the arrests the Rand Daily Mail, headline ‘Subversion—End Near’, reported the Commissioner of Police as saying ‘We are following up clues which will undoubtedly lead to the end of all subversive elements’ and describing the arrests as ‘a major breakthrough in the elimination of subversive organisations’.

Just weeks before the arrests I had decided to leave the country where I had grown up and lived my whole life, and emigrate forever to Australia. Life in South Africa with its injustice, its cruelty, its arbitrary resort to force, its gradually developing worship of police, of authority and of strength had become so intolerable to me that I could no longer face the prospect of living in it or of rearing a family in it. I was going to spend the few weeks I had left winding up my legal practice.

I read about the Rivonia arrests and did my best to forget about them. Not for long. A few days later, Harold Wolpe, one of the partners of the legal office in which I had previously been a partner, was arrested near the borders of Bechuanaland. He, I knew, had been active in left-wing politics in South Africa for some time. He had acted not only as a politician, but also as a lawyer, for the banned African National Congress and the organisations of whites and Indians which worked together with it for a multi-racial South Africa.

Wolpe was the brother-in-law of James Kantor, the principal partner of that firm. Kantor had taken him into the business some two or three years before. Until that time the business had been strictly legal, specialising particularly in criminal cases and in the handling of some of the most publicised divorces and criminal actions. After joining James Kantor, Wolpe, on his own behalf, had acted as attorney in a number of political trials, generally without charging fees. Kantor and everybody else in the office were aware of it. Nobody had objected.

Suddenly, a few days after the Rivonia arrests, Wolpe had disappeared from the office. Two days later he was arrested on the borders of Bechuanaland, apparently in disguise and attempting to leave the country illegally. The police statements indicated that Wolpe would join those arrested at Rivonia when the time for a trial came. For the time being he was lodged incommunicado in Marshall Square prison not far from our office, an old red brick building which stands surrounded by skyscrapers of the great Witwatersrand gold mining corporations. Marshall Square had been police headquarters ever since the days when the town was a mining camp. No charge was brought against Wolpe at this time. In the office, Kantor knew as little as I did of the whole affair.

Some months before, the law had been amended to allow a suspect to be detained on the say-so of any police officer for a period of 90 days, during which time he could be held completely incommunicado and interrogated, unable to speak to any other prisoner, relative or legal adviser, and not allowed to communicate in any way with any person outside the prison walls. Wolpe was held under the 90-day Detention Law. So were the seven who had been arrested at Rivonia, together with several others who had been brought in during the following days.

With Wolpe at Marshall Square was the occupant of the Rivonia house, Arthur Goldreich. I did not know Goldreich but learnt subsequently that he was a man of considerable talent in many different spheres. He had studied at the University of Witwatersrand as an architect for several years, but before qualifying had switched and become an industrial designer. He was highly regarded as an artist, managing to combine fine arts and painting with commercial art. He held down a major store-designing job for one of the largest chain stores in the country. Everyone spoke of his pleasing personality, of his humour, drive and enthusiasm.

Goldreich had not been at Rivonia when the police arrived on the afternoon of July 11th, but he was arrested when he returned home from work later in the evening. His wife was arrested at the same time and the two of them had been lodged at Marshall Square. All the other Rivonia detainees had been transferred immediately from Johannesburg to Pretoria Local jail. But at Marshall Square, for reasons still not clear, Goldreich and Wolpe were lodged together. They were old friends.

The arrest of Wolpe had come as a considerable shock to James Kantor. Naturally he had been aware of Wolpe’s earlier political activities and of the part Wolpe had taken in many political trials, where his appearance to defend was entered in the name of James Kantor and Partners. Kantor was, perhaps even more than myself, a non-political man. Young and of pleasing personality, he had the reputation of being one of the social set who frequented the night clubs and whose doings were reported regularly in the social columns of the newspapers. He had a house in the suburbs and a weekend cottage at Hartebeespoort Dam about 40 miles from Johannesburg, where he and his friends enjoyed the boating and the fishing. He had a reputation as a successful criminal lawyer with a flair for the dramatic in court.

Kantor had never, so far as I was aware, been personally involved in any political law case and had certainly never taken part in any political activities. Some considerable part of Kantor’s success as a criminal lawyer lay in his ability to make friends with members of the South African police force. He was on first name terms with many of them, and thus able to glean from them those bits of information which are vital to the success of a criminal lawyer. From time to time he would rise to their defence in courts where they were charged either with crimes or, as was more often the case, with breaches of the police discipline code.

Kantor intervened vigorously on behalf of his brother-in-law Harold Wolpe. He interviewed friends and senior officers in the police force. He lobbied, he used whatever influence he could. All to no avail.

For several weeks nothing was heard about Wolpe or Goldreich. Then suddenly one night, after they had been in jail for several weeks, a dramatic newsflash came across the air from the South African Broadcasting Corporation: Goldreich and Wolpe had escaped, accompanied by two young Indian men—Moosa Moola and Abdullai Jassat, both of whom had been held as political suspects under the 90-day Detention Law. It was towards midnight on Saturday, the 11th August, that the four men slipped out of Marshall Square and disappeared into the night.

This was the most dramatic jail-break in the history of the South African prison service. For several weeks the police, politicians, the Prime Minister and the Minister of Justice had been publicly crowing over the triumph of the police in capturing the Rivonia seven, and of the alleged key men in their subversive underground movement, Goldreich and Wolpe. There had been weeks of boasting of the revelations a trial would bring forth; of the fantastic plots, plans and adventures of Goldreich and Wolpe. And now both were gone. How they went was at first not clear. It became clear subsequently when a young warder by the name of Johannes Greef was charged with assisting their escape.

Greef was 18 years old, newly out of Police Training College. On that Saturday night he had been left in charge of the keys to the doors which stood between Goldreich and Wolpe, and freedom. Greef had unlocked one gate—Goldreich and Wolpe had released Moola and Jassat and all four had escaped.

By the following morning a tremendous hue and cry was under way. A £1,000 reward was offered by the police for information leading to the recapture of Goldreich and Wolpe. The public was exhorted by radio and press to assist the police in every way. Descriptions of the wanted men were broadcast throughout the day and their pictures published in the newspapers. Road blocks were set up all around Johannesburg and on all roads leading from Johannesburg to the border posts on the frontiers of the British Protectorates of Bechuanaland, Swaziland and Basutoland. Inevitably the hue and cry raised a thousand false trails and a thousand false alarms. Sightings of Goldreich’s distinctive black beard and long black hair had been reported from a dozen different places. In the midst of rumour, all that was certain was that the two men had vanished.

Greef was under arrest. And by Saturday morning Mrs Wolpe and Mrs Moola were also taken in for questioning. Mrs Goldreich, who had been arrested with her husband on the day of the Rivonia raid, was still detained in Marshall Square. For a week an intensive hunt went on. None of the men were found. Finally, on the 23rd of August the news was flashed back to South Africa from Mbabane, capital of Swaziland—Goldreich and Wolpe had arrived in the capital of the British Protectorate, 50 miles outside the Republic of South Africa.


2 Escape, the Accused and the Defence Team

The story of the Goldreich–Wolpe escape falls into two parts. One part was told by Johannes Greef in the case in which he was charged with aiding and abetting the escape of prisoners in his custody. It seems that some time before he had borrowed a friend’s car, and while driving it was involved in an accident. The damage amounted to some £50 which the friend was claiming from him. He was unable to pay. He had been going about his duties at Marshall Square looking morose and upset. During exercise period Goldreich had asked him what the trouble was. When Greef told Goldreich of the trouble he was in, Goldreich had offered to make good the £50 shortage. Greef had allowed Goldreich to use the Marshall Square telephone. And so Goldreich, theoretically held incommunicado, had phoned to his sister, a Mrs Arenstein, and arranged with her to pay £50 to Johannes Greef. Greef collected his £50.

Goldreich had read all the POW classics. And in the classic way he set to work to buy himself out of Marshall Square. Greef proved willing. Goldreich promised Greef £2,000 in exchange for the keys to the cells where he and Wolpe were held. The arrangement was that Goldreich was to simulate an assault on Greef and tie him up. Five minutes after they had escaped, Greef was to cosh himself into unconsciousness. When it came to the fatal night Greef unlocked the cell doors for Goldreich and Wolpe, who in turn released their friends Moola and Jassat and disappeared into the night. However, Greef lacked the resolution to carry through a cold blooded assault on himself and was duly arrested. He appeared in a Johannesburg court under extremely prejudicial conditions. The Government’s anger and outrage at Goldreich and Wolpe’s escape whipped up into a hysteria of vengeance against Greef, who had made it possible. He was still only 18. He had been tempted by a large promise and had fallen for temptation. He had never received a penny of the £2,000 promised. In more humane societies he would have been an object of pity. But here he became an object of hate and the victim of political frenzy. He had an unblemished record. It was his first appearance in court. But he was shown no mercy. After a brief trial he was sentenced to the maximum of six years’ imprisonment.

The second instalment is the tale of the adventures of Goldreich and Wolpe. With the aid of Greef they had smuggled messages out of jail to friends outside. On the night of the break, at midnight, there was to be a car waiting for them outside. But something had gone wrong with the timing. The driver who had been waiting for them had waited 45 minutes. Then, convinced that the plan had failed, he had left, ten minutes before the escapees stepped out into the cold and deserted midnight streets of Johannesburg on that Saturday night. They turned their coat collars up and set out to walk, Moola and Jassat in one direction, Goldreich and Wolpe in another, for security reasons.

Goldreich and Wolpe walked for a long time. Finally, unexpectedly, in the early hours of the morning, when Johannesburgers are wary of stopping to pick up strangers for fear of assault, they were offered a lift in a car. By remarkable coincidence, the driver turned out to be a friend, who willingly drove them to safety. They went to a cottage which stood in the gardens of a house in the suburb of Mountainview, and there they stayed hidden for a week, the curtains drawn all day and all night. The electric light was extended on a piece of flex so that the naked bulb lay on the floor under a table so no light would be visible outside their room. For a week neither of them raised their voices above a whisper for fear that someone—a servant, a neighbour, a householder—might hear a noise in the cottage and come to investigate. During that week they made contact with those who had organised the mistimed car to carry them away from Marshall Square. At the end of the week, with a car which had been bought for cash during that period, the two men, dressed as priests, crossed the frontier into Swaziland by an unknown route and presented themselves at the home of Rev. Charles Hooper at Manzini. They claimed to be tourists, and Hooper agreed to give them accommodation for a few days. Hooper himself had fled the intolerance of South Africa. He had been the Anglican parson in charge of a mission station in an area in the Transvaal where some months before, tremendous tribal conflict had flared up over the Government displacement of the tribal chief, and the appointment of a new usurper, the story of which he himself had written in a book called Brief Authority. Hooper apparently had little doubt that these ‘priests’ were bogus. But in the atmosphere then existing in and around the Republic of South Africa, committed opponents of apartheid had already learned that knowledge could be dangerous. They had learned to ask few questions, to accept even patently false stories at face value and not to pry into the patent disguises, either physical or verbal, of people on the run.

Hooper gave them refuge. Within a week they chartered a light plane in Swaziland to fly them across South African territory to Bechuanaland from where they hoped to make their way by land, across friendly territory, to permanent safety.

But nothing that these two did could be done quietly. They were front page news, not only in Southern Africa, but all over the world. Their arrival in Bechuanaland was headlined by press and radio. Their movements inside the territory were covered by reporters, and recorded, commented on, gossiped over in Bechuanaland pubs and discussed among the local white citizens, most of whom hailed from the Union of South Africa, supported the Verwoerd Government and were extremely hostile to everything that Goldreich and Wolpe stood for. When they arrived in the northern Bechuanaland town of Francistown, from where they hoped to fly to Tanganyika, hostility from the local white population forced them to seek safety in the local prison. There they spent a week at their own request, passing the time playing cricket, chatting, sitting in the sun.

Finally, a Dakota plane organised by helpers outside the country arrived at the Francistown airport. It was due to leave the following morning for Tanganyika. But during the night a mysterious explosion wrecked the plane. There was little doubt in anyone’s mind that the explosion was deliberately engineered by supporters of the South African Government, perhaps even by its agents.

For a time it began to appear that the two who had fled from Marshall Square would find themselves permanently lodged in the Francistown jail. But Goldreich and Wolpe had become a matter of international concern. Arrangements were made outside the country for another plane. This time a small plane arrived quietly, with less publicity, at a remote air-strip far from the main centre of white settlement in Francistown. Goldreich and Wolpe left Francistown in the middle of the night, stepped aboard the plane and flew quietly from Bechuanaland to Elizabethville, and finally to Dar-es-Salaam, Tanganyika. Mr Vorster, the Minister of Justice, described the escape as a great setback in the campaign against subversion. Asked how the escape of Goldreich would affect the trial of those arrested at Goldreich’s house in Rivonia, he replied: ‘It will be more or less like producing Hamlet without the Prince. But the show will go on just the same’.

The day after Wolpe’s escape his wife, Ann-Marie, was taken into custody by the police and grilled. So was Moola’s wife. When Jimmy Kantor heard of his sister’s detention he was livid with rage. He stormed into the security police headquarters at The Greys Building, saw senior officials, blustered and threatened, demanding that his sister be released immediately. Twenty four hours later she was, in fact, released. But by then Kantor had blotted his copy-book with the Security Police.

Shortly after Wolpe and Goldreich had reached safety in Bechuanaland, Security Branch police raided James Kantor’s legal office, and removed hundreds of dockets and files dealing with criminal and civil cases, both past and present. Included amongst them were many confidential statements by accused persons and witnesses made in privileged circumstances to their attorney, for cases which were still proceeding before the courts.

Kantor was arrested and hustled off to Pretoria to join the other Rivonia detainees in 90-day detention. I took over what was left of the practice of James Kantor and Partners—a legal office stripped now of its two senior partners, and of almost all its files and financial records.

I shared the offices with Security Branch policemen who were ferreting, day after day, through all the papers and ledgers and account books and receipts, the bank statements, files and petty cash books which had accumulated over the years. I took over the shell of what had shortly before been a thriving and lucrative business, and set about the dreary task of burying the ashes and packing them into funeral urns. It was a sinister and cheerless task.

Though the press speculated and gossiped about the men of Rivonia there was no hard news, no solid information of what was happening to them or where they were. They had vanished into the silent tomb of imprisonment in isolation, incommunicado for at least 90 days, if not longer. Kantor occasionally appeared like a wraith, brought from the jails to help the Special Branch ferret through his office and unearth some document for which they were looking. For the rest, nobody knew or heard anything of the men who had been arrested.

I suppose 70 or 75 days had already passed when Hilda Bernstein came to my office to see me. Her husband had been one of those arrested at Rivonia. I had never met either of them. She introduced herself, and then asked me whether I would be prepared to act as attorney for her husband and others should they be charged at the end of their 90-day detention period or later.

Hilda Bernstein told me that she had seen the head of the Security Police. He had refused to tell her whether her husband would be charged or not. The authorities had refused her permission to visit him except on two occasions when the topic of conversation had been strictly limited to business and financial matters, prescribed by the Security Police, and checked by a listening Security Branch man armed with a list of permitted topics.

She didn’t know, she said, whether he needed or wanted a lawyer.

But if he was in fact charged, and if he did need a lawyer, would I be prepared to take up his defence? She said that she knew I was preparing to leave South Africa, but she did not know where else to turn. She had tried other lawyers. Some were too busy to take the case. Others were too frightened. Or perhaps some of those who said they were too busy were also too frightened. There were some who claimed inexperience for this sort of case, and others who said that such a highly publicised appearance on behalf of such unpopular men would prejudice them in their profession. There was one at least who had said bluntly that ‘it is against my principles to defend such people as these’.

She was asking that I should embark on a case of unknown duration in the defence of people I did not know, whose actions I knew nothing about, and on a charge which had not yet been formulated. I felt that even if I were to agree, it would be a waste of time. The trial would be a mere formality. Everything pointed clearly to a certain conviction for everybody involved. It was not just that there was a mountain of evidence, if the press leaks were to be believed, but the documents from Rivonia alone were sufficiently damning for everyone concerned to be sentenced with the utmost severity of the law.

For two months there had been an unprecedented media campaign against the Rivonia men and all their supporters. Ministers had inveighed steadily against the Rivonia men through the columns of the press and on radio. The tradition in South African law is that one does not comment publicly on any case which is pending in a way which might influence or prejudice the court. This tradition had been swept to the winds by everybody from the Minister of Justice to the Attorney General and the Deputy Attorney General of the Transvaal. The Chief of Police and the Head of the Security Branch had commented recklessly on the facts in the case, and proclaimed on the guilt of the accused.

Throughout the country, there was not a single voice raised against the flood. By the very nature of events there could be no rebuttal of the ex-parte statements, accusations and prejudgements made against the Rivonia men. The only people who knew or could answer the facts or the distortions that were being broadcast against them were held incommunicado, unable to answer or speak. Even had they been free, in such a time of hysteria where would they have found an editor brave enough to publish what they had to say?

It was a time when to be a non-conformist, to speak against the stream, even to think against the stream, was fraught with peril. Despite all the legal safeguards which were written into the law for the protection of an accused person, there was no longer any chance that this trial would be a fair trial. This I understood as a lawyer. I thought Mrs Bernstein should understand it as a politician.

She, like everyone else connected with the Rivonia men, had had her full share of publicity during the past two months. A member of the Communist Party up to its dissolution in 1950, she had been the only communist ever to have been elected to public office by the all-white vote of an all-white electorate and had been a member of the Johannesburg City Council at the end of the war.

I listened to what she had to say, perhaps less surprised than sickened by her account, of the reception she had had from others in the legal fraternity in Johannesburg. At one time Johannesburg’s lawyers had claimed, probably with justification, to be the fighting liberal and progressive heart of the South African legal community. Not now, apparently.

I did not consider my decision for long and said I would take the case. But I went on to say what I felt had to be said, so that there should be no misunderstanding: ‘Mrs Bernstein, I am a lawyer, not a politician. I will do the job as well as I am able. But public opinion is so heavily against your husband and the others that in the end this is likely to count heavily’. She looked at me in amazement. ‘Public opinion,’ she said, ‘Public opinion, against the Rivonia prisoners?’ I looked at her, surprised. Was it possible that anyone intelligent, adult, literate, and living in South Africa could doubt that the stream of public opinion was running heavily against the Rivonia accused? She looked at me again and said: ‘Mr Joffe, I think we speak a different language. You’re talking of white public opinion. I am talking of majority public opinion, which is not against, but for the Rivonia accused.’

It is so easy to go astray in South Africa. One lives in a society which is exclusively white, where all one’s friends, neighbours and colleagues are white, where the only black men that one comes across are servants, or humble down-trodden men and women who have scraped together their life’s earnings to come and beg a solicitor to appear in their defence. It is so easy to think that white society is all society, to forget that there is a black society in South Africa, four times as numerous. It was white opinion that was running heavily against the Rivonia accused. And they were going to appear, in a white court, with a white judge, white prosecutor, white magistrates, white witnesses, white assessors, white policemen, white court orderlies, white spectators, surrounded by white pressmen. So I took the case, thinking in advance that it was a lost cause. It was still a case without indictment and without charge.

Within the next few weeks several other people came to see me. There was Albertina Sisulu, wife of Walter Sisulu. And after her, Annie Goldberg, the frail mother of Dennis Goldberg. And then after a time, a new figure, Winnie Mandela, wife of Nelson Mandela.

This was a new element in the case. Nelson Mandela was perhaps the best known, the most significant figure in the African liberation movement in South Africa, after Chief Albert Luthuli. He had not been at Rivonia on the day of the arrest. He had, in fact, been in jail for a year. Since mid-1962 he had been serving a sentence of five years hard labour for the crime of inciting people to strike against the unilateral declaration of a Republic by the white government without any consultation with the black majority of South Africans, and for leaving South Africa without a passport. Official handouts, or perhaps they were leaks from the Attorney General’s office to the press, had made it clear that Mandela was somehow involved with the Rivonia men, and that he would probably be brought from the Robben Island penal prison to join the men of Rivonia in the forthcoming trial. If Mandela was to be charged jointly with the Rivonia men it could mean only one thing—the charge could not relate to the events of the day of the Rivonia raid, but must go back in time. This seemed to point to the so-called Sabotage Act, Act 37 of 1963.

If my assessment was accurate, the legal consequences were all unfavourable to the men to be tried. The Sabotage Act had many provisions which would militate against the accused, even more than the prejudicial and sinister sound of the Act itself. It provided, for example, that a summary trial could be held if the Attorney General so directed, dispensing with the normal South African procedure of a preparatory examination by a magistrate before committal to trial in front of a higher court. It removed a great deal of the onus of proof from the prosecution and placed it on the defence. It provided that an offence could be legally proved by a single witness, whereas in a charge of treason two witnesses are required for every overt act. It stipulated also a minimum penalty of five years for any offence and a maximum penalty of death.

Despite all this, it seemed to me that since I had been retained by four relations, I should at least attempt to find out whether any of my clients would be charged; if so, when and with what. I decided to see Colonel Klindt, the then-Head of the Johannesburg Security Police, and also Dr Percy Yutar, the Deputy Attorney General of the Transvaal, who had been appointed, so the press reported, to examine the evidence from Rivonia and to take charge of any legal proceedings arising from the Rivonia raid.

From my interview with them it became clear that secrecy had become a way of life in the government’s conduct of South African affairs. When I asked them some straight and legitimate questions, everything they knew, thought and heard suddenly became official secrets. They said blandly that they didn’t know if anyone would be charged. They didn’t know when anyone would be charged, or what the charges would be if they were charged. They both appeared determined to be as unhelpful as they possibly could. This was a pointer of what was to come in the Rivonia trial.

Two things, however, did emerge from the interview. One was an unsolicited undertaking from both Klindt and Yutar that no harm would come to me if I undertook the defence of political prisoners. I thought they protested too much.

As I left Klindt’s office, Yutar invited me into the room which he occupied temporarily in the Headquarters building of the Security Branch of the South African police. As soon as the door was closed he started off on a little song of praise for the police telling me that it was ‘quite remarkable. I have been at The Grays for three weeks now, and in all that time I have not heard a single word of anti-Semitism from any of these people’. It didn’t seem very remarkable to me. I would scarcely expect any senior police officer to vent his anti-Semitism in the presence of a Jewish collaborator, a ‘good Jew’ from their point of view. I told him I didn’t think an absence of anti-Semitism was a cause for special praise. Yutar bridled, saying: ‘If you were a policeman, Joffe, wouldn’t it make you anti-Semitic to have people like Bernstein and Goldberg going around stirring up the Bantu?’ I was beginning to get the idea that Yutar was not just prosecuting this case; he was entering into the politics of it—a thought that was to occur to me more and more often as the case proceeded.

I left The Grays, knowing little more than when I came in. But one thing was certain, and that was that Yutar was hard at work preparing a prosecution. There was obviously a limited time for me to assemble a defence.

It is not easy to organise a defence for a trial of unknown nature, of unknown duration, where even the accused are unknown. I was stumbling around in the dark. To add to my difficulties there was the special nature of the times. The atmosphere was filled with fear and hysteria. Men of no political record, and men whose politics had led them into varying channels of respectable, legal (if slightly radical) anti-government opinion, walked in daily fear lest their political record be closely examined, and some non-conformist behaviour revealed. Rumour fed on rumour. Who knew what step from the straight path of conformism could lead to disaster? It was a time when people vanished mysteriously without charge into 90-day detention. Amongst professional people, including lawyers, quiet intimidation had seeped through the ranks; the intimidation often took petty forms, such as the refusal of passports without explanation as retribution for political non-conformism.

Then again there was the problem of finance. None of the people who had approached me to take up the defence of their relations were in any position to meet the substantial costs which a long trial would run up in South African courts. They had all spoken to me of the possibility of getting assistance from the local Defence and Aid Fund, which had been set up some years before to help provide legal defence to people charged with political offences and also relief and maintenance for their families. I knew that the Fund was hesitant to foot the bill for cases where the charge arose from acts of violence deliberately committed by the accused, even for political and non-selfish reasons. I did not know what the Rivonia accused would be charged with, but certainly the rumours, the leaks and the official statements made up to that time pointed to a charge which would include the preparation of armed uprising or revolution. Funds for such a case were going to be hard to come by.
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