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PREFACE



• PURPOSE AND SCOPE OF THE BOOK


This book presents both students and other interested persons with a simple and readily understandable explanation of essential and related business law and legal environment subjects.


For the citizen, corporate executive, and business manager, the book should serve as an independent explanation of fundamental law in both a practical and a technical setting. For the student, this overview should serve as a guide through the complex maze of the literally thousands of legal principles introduced in a typical course on the law or legal environment of business.


Business law, including the legal environment of business, is a broad field; nearly every law school subject is covered or touched upon in this book. However, as an experienced teacher and practicing attorney, I have attempted to treat, in particular detail, the legal subjects that actually engage the attention of businesspersons and that are covered in university and college courses.


Legal theory is important in the “everyday business world” inhabited by corporate managers and all other persons making major business decisions, as well as buying and selling supplies and services. We expect businesspeople to know about tort responsibility and their duty to the public. Moreover, the modern business world requires a general knowledge of governmental relations and activities, including the societal obligations described in the criminal and other statutory or regulatory law. This book deals with all of these concerns. For example, persons involved in production and transportation will find extensive information about contracts, environmental law, product liability, and international law. Those in marketing and sales will see much relevant material on contracts, consumer protection, antitrust laws, and torts. Personnel specialists can read much on contracts, employment law, and labor law, while finance or accounting concerns are often addressed in contracts, credit regulation, and securities regulation. Research and development (R & D) questions can be answered in torts and product liability law as well as intellectual property law. Indeed, for almost any career or interest, there are important topics covered in this book that are vital to understanding legal responsibilities and legal consequences in that particular field.


• CONTENTS OF THE BOOK: BOTH LEGAL ENVIRONMENT AND BUSINESS LAW


This book covers all of the material in the general business law course offerings (usually two semesters). Among these subjects are (a) an introduction to the law, (b) crimes and torts, (c) contracts, (d) business organizations (especially corporations and partnerships), (e) commercial paper, (f) agency, (g) property, (h) creditor rights and obligations, and (i) a full review of the Uniform Commercial Code (including relevant international law concepts).


The text has been updated and expanded to include all relevant new topics and trends, as well as revisions of existing legislation, regulation, and case law. I examine the legal environment of business and delve at length into the conduct of litigation, the nature of governmental powers and individual rights, and specific areas of law with a strong impact on business. These include—in addition to “standard” business law topics—administrative and constitutional law, securities regulation, antitrust law, labor and employment law, consumer protection law, comparative and international law, insurance, attorneys and accountants, tax law, environmental law, and the general moral and social duties of business. Furthermore, the book contains an in-depth glossary of over 2,350 words, much more comprehensive than the glossaries of other books on business law or the legal environment of business. The glossary is a major asset of the book in that it can serve as an independent dictionary of legal terminology useful in the business world. Along these lines, a very thorough index also helps readers to find and understand legal topics in their overall context.


• VALUE TO TEACHERS AS WELL AS STUDENTS AND BUSINESSPERSONS


The material presented is designed to prepare all students, including accounting students, for their future profession. It is in keeping with American Institute of Certified Public Accountant (AICPA) education requirements. All AICPA law course topics are included, and the book should serve as an excellent review for practicing accountants. I have also heard from law students about how useful this book can be in coming to grasp many concepts for their classes and for test preparation.


For the more general business law or legal environment student, my breakdown of the subject by chapter ties in with standard textbook treatment. This, and the comprehensive glossary and index, should be of help to the student who may need to key the class lectures or work assignments into explanations developed here.


Second only to my desire that readers receive a practical education in law suitable for the everyday business world is my desire that this book be eminently “teachable.” I have tried to design a primary or supplementary text for the busy professors and lawyers who teach business law and the legal environment of business. The text presentation is easy to summarize and readily tied to related legal concepts. It is flexible enough to cover all subjects required in any current study of business law or the legal environment of business.



• CONCLUSION AND ACKNOWLEDGMENTS



This book embodies my teaching philosophy and experience, years of legal research and writing, and day-to-day advice to businesspersons. I welcome the comments and suggestions of my readers.


I am extremely grateful to my late father-in-law, the Honorable John W. Hardwicke, the coauthor and instigator of this book in its initial version. He was a constant source of ideas and inspiration, both professionally and personally, for nearly three decades as my second father.


I also thank my students for their support, their ideas and, most importantly, their questions. I have received helpful suggestions from many individuals. Finally, I especially thank, for all her assistance, the love of my life—my muse, my wife, Heidi Hardwicke Emerson.
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THE LAW AND SOCIETY









1  


ORIGIN AND NATURE OF LAW




KEY TERMS


law that which a judge will decide concerning matters properly brought before him/her; in a broader sense, any rule that society will enforce


code in the common law, a collection of statutes enacted by legislative bodies, including Congress and state legislatures


Civil Law codified law based on the Roman code of Justinian; the basis of the legal system of almost all European and Latin American countries as well as many African and Asian nations


common law law as developed and pronounced by the courts in deciding cases (“case law”), based on the common law of England and judicial precedent





THE ORIGIN OF LAW


The origin of law is as obscure as the origin of society, since the existence of law is a precondition of society. In its most primitive, unreasoned form, law rests on brute power—the ability of one individual to control other individuals through strength. The lex talionis, the law of retaliation (an eye for an eye, a tooth for a tooth), arose from the natural impulse of individuals. As societies formed, this impulse was sanctioned by government as law. The law of damages is the substitution of monetary compensation for blood or retribution in kind.


As time passed, however, it became necessary to adopt rules governing the conduct of individuals toward one another and the conduct of a single individual toward the body of individuals as a whole (society). Certain laws were enacted, or evolved and developed, for different purposes:




1.To proscribe certain kinds of behavior that society finds objectionable. This is public law and concerns a citizen’s relationship with society constituted as government. Public law includes constitutional, administrative, and criminal law and many forms of antitrust law, environmental law, labor law, and securities regulation.


2.To make an injured party (citizen, corporation, or other entity) whole. This is private law and concerns an individual’s relationship with another individual. In this sense, private law includes tort, agency, contract, corporation, partnership, and property law.


3.To end disputes. This is again private law, specifically contract law, the law governing agreements. (If law is knowable, reasonable, fairly certain, and yet flexible, it may prevent disputes.)







YOU SHOULD REMEMBER


The origin of law is obscure; society cannot exist without law. Individual power and cunning constituted the first law, and primitive governments merely presided over the lex talionis, or law of private retribution.


As societies became complex, it became necessary to adopt rules of conduct for various purposes (for example, to forbid objectionable behavior, to make an injured party whole, and to end disputes).





DEFINITIONS OF LAW


Only if the total collective, the society, enforces its rules can they have any meaning, or serve any purpose, in the regulation of conduct. One school of thought, sometimes called the school of American legal realism, considers law to be that which a judge will decide concerning matters properly brought before him/her; thus, in a broader sense, this approach defines law as any rule that society will enforce. For our purposes, we prefer this definition of law. During the course of this book we will refer to law in terms of judicial decisions as well as statutory enactment.1


However, there are other widely accepted definitions of law. A school of thought sometimes called “legal positivism” defines law as the command of a constituted political authority; “natural law” theorists argue that there is a higher law grounded in absolute moral rules and that any law contrary to such natural law is not law. The English jurist Blackstone (see page 8) defined law as “a rule of civil conduct prescribed by the supreme power in a state, commanding what is right, and prohibiting what is wrong.”




Some Schools of Jurisprudence


Critical Legal Studies


Describing the legal system as using manipulable concepts to preserve the socioeconomic status quo while maintaining the fiction of a just decision-making process, adherents of this school often argue for more arbitrary, but less malleable rules tied to community values, egalitarianism, and actual fairness.


Historical School


The law is shaped by events, traditions, and customs; the past helps us to discern the principles of contemporary law.


Law and Economics


The link between law and economics cannot be severed; market efficiency is, or at least should be, the law’s prime focus.


Legal Realism


Law is best understood pragmatically and empirically by considering customary practices; the circumstances in which transactions occur; the decision makers’ conditioning, training, and experience; how the laws are applied; and how well the law meets society’s needs. The law is more than just the rules themselves


Natural Law


Law is tied to morals and ethics, including some principles that are immutable.


Positivism


The law is a set of rules developed and enforced by the governing authority.


Utilitarianism


More a social or economic philosophy than simply jurisprudence, this approach to life and law is often reduced to the phrase, “the greatest good for the greatest number,” with law therefore judged by how much pleasure or pain it creates—how much it produces a net “plus” in terms of societal progress.





LAW AND MORALITY


Law generally represents the developing, common morality of human beings. Government almost always seeks to ally itself with prevailing customs, to proclaim as right only that which most citizens already perceive to be right, and to impose as law the rules considered by the majority or by more powerful or vocal minorities to be moral and therefore just. Thus, no matter how law is defined, there is a close, although imprecise, relationship between morality and any rule that society will enforce.


Since law is, or should be, reflective of prevailing morality, rigid societal control over all members of society should be unnecessary. The goal is self-control, based on the individual’s own moral philosophy or “instincts.” Indeed, the law’s typically majoritarian and moral origins (described on page 5) serve to promote its enforcement, the ease or practicability of which depends on the acquiescence of a large preponderance of the population.


The relationship between law and morality is not mere speculation. Contracts may be found illegal if in violation of “public policy,” that is, contrary to the “public good,” and some case law even refers to lawful action as consistent with that of “right-thinking members of the community.” Juries are considered to be made up of ordinary people reflecting prevailing morality.




Important Principle: Conduct that a reasonable person conscientiously deems moral and just is unlikely to collide with law.





Even if supposedly moral conduct proves illegal, that is, in violation of a rule that society will normally enforce, society’s enforcement in a specific case may be muted, otherwise restrained, or even suspended.


Example: Relationship Between Law and Morality


In criminal law (see Chapter 19), even when an action is criminal, a good motive is considered in mitigation of punishment. “Bad” motives can have the opposite effect, such as leading to punitive damages in tort cases.




YOU SHOULD REMEMBER


There is a close relationship between law and morality. Law not only has its origin in morality, but also is easier to enforce when citizens yield to government for moral reasons.





DEVELOPMENT OF CIVIL LAW


As society became increasingly complex, various “lawgivers” attempted to provide orderly systems of laws that would promote security and justice. There are four landmark “codes,” each of which represents distinct progress in the development of law:
















	Lawgiver


	Date


	Noteworthy Aspects







	
Hammurabi


(Babylonian)



	1792–1750 B.C.


	Designed to promote “justice” but based on the lex talionis. A well-ordered system of 285 laws, arranged by titles.







	
Solon


(Athenian)



	594 B.C.


	Established a stable government operating under a system of rules imposed by a consenting citizenry. “Citizens” were equal under the law.







	
Justinian


(Roman)



	A.D. 533


	Summarized and systematized the civil law of Rome; remains the basis for the laws of most of Europe and Latin America and for parts of Asia and Africa.







	
Napoleon


(French)



	A.D. 1804


	Preserved many democratic achievements of the French Revolution, such as civil equality and jury trial. Influenced modern law, for example, the modern law of the state of Louisiana.








Civil Law, or code law, is one of two major legal systems currently in use in the Western world. It is based primarily on the written codes of Justinian and Napoleon. The predominant feature of civil law is the attempt to establish a body of legal rules in one systematized code, a single comprehensive legislative enactment. In this system, judicial decisions, case law, are not a source of law, although judicial precedents may be useful in the decision of cases. Civil Law remains the basis of the legal system not just throughout Europe, but also in many other parts of the world once under European colonial influence (e.g., Latin America and many nations in Africa and Asia). Indeed, non-Western countries such as China have, on their own, adopted much of the Civil Law system as a move to modernize and encourage business growth and international commerce. The two most important modern streams of Civil Law jurisprudence emanate from France and Germany, with the French tradition going back to the Napoleonic Code and the elaborations since, and the German doctrine dating to the German Civil Code of 1896. France’s Code not only influenced almost all of Europe and Latin America, but also many countries in sub-Saharan Africa, the Maghreb, the Middle East, Southeast Asia, Oceania, and Francophone enclaves from North America (e.g., Quebec and Louisiana) to India. The French in fact heavily influenced Germany’s system, and in turn the German approach to Civil Law has been adopted comprehensively by Japan. The German Code has also influenced legal systems in Scandinavia, the Baltics, Greece, Ukraine, China, South Korea, Taiwan, Thailand, Taiwan, and Brazil. These dominant doctrines for Civil Law traditions have caused many to refer to them as the Franco-Germanic Civil Law.




YOU SHOULD REMEMBER


The progress of law through the centuries can be traced through the activities of four “lawgivers” who attempted to state the law in keeping with their perceptions of evolving civilization and to provide remedies for those wronged.


The laws of certain countries are still based on the principles set forth in these codes.





DEVELOPMENT OF COMMON LAW


One country did not follow the comprehensive code approach to law. In England, disputes were resolved on a case-by-case basis, binding the arbiter of a dispute to the rule elicited from the determination of an earlier, similar dispute—hence common law. Common law is the second of the two major legal systems currently in use in the Western world.


Today England (together with the United States, Canada, Australia, New Zealand, and—to a lesser extent—India and other Asian, African, and Caribbean countries colonized by the British) follows the common law. An understanding of the concepts underlying the common law of England is thus vital to any discussion of American law, including American business law. Sir William Blackstone’s Commentaries, published just before the American Revolution, are generally considered to be the best statement of English common law as it existed when the United States became an independent nation.


According to Blackstone, the common law is that “ancient collection of unwritten maxims and customs” which have “subsisted immemorially in this kingdom.” These principles are revealed by the courts of law “through experience in the rendering of judicial decision.” Common law is, therefore, the overall accumulation of judicial decisions, known as case law.


England has no written constitution. The basis of its constitution is the common law, derived mainly from precedent and incorporating also certain landmark documents, such as the Magna Carta (1215) and English Bill of Rights (1689).


American common law includes not only the “ancient maxims and customs” inherited from England, but also all subsequent and modern case law as developed and pronounced from time to time.


PRECEDENT AND COMMON LAW; STARE DECISIS



As common law developed, a judge confronted with a puzzling new case would search the literature for a similar case to determine whether a precedent had been established. If so, the judge would follow the prior decision.




Stare Decisis


The requirement that courts follow their own precedents is based on the legal principle of stare decisis or “stand by the decision.” Stare decisis binds all of the lower courts of a jurisdiction to determinations rendered by the highest court in that same jurisdiction.


Stare decisis is not absolute; a decision of the highest court can be amended either by this court’s changing its mind or by legislative mandate.





If a case arises for which no modern American or English precedent can be found, the court sometimes bases its decision on the Justinian code, from which some areas of the common law are derived. In the absence of a precedent, a court may follow its own sense of justice or fairness, with due regard for prevailing custom or morality.


LEGISLATION AND COMMON LAW CODES


Unless changes are constitutionally prohibited, Congress or the state legislatures may enact laws (statutes) that modify the common law. These statutes, also subject to judicial interpretation, are collected into codes: along with case law, the codes form the law generally applied in court. Unlike Civil Law codes, common law codes are not intended to be entire statements of the whole law; in fact, they often are meant to be supplemented by judicial opinions and also, for some areas of law, by administrative regulation.


EQUITY AND COMMON LAW


After the conquest of England by William the Conqueror (A.D. 1066), Norman kings created an independent, but parallel, system of justice alongside the developing common law, with ultimate judicial responsibility residing in the king himself. This system, the equity system, had exclusive jurisdiction over injunctive relief (court-ordered action) and the specific performance of a contract as well as certain contract modifications. Since the kings were not learned in the common law, they based their decisions on sensible principles of fair play (equity) embodied in “maxims” or commonsense rules of Solomon-like justice. As the equity system functioned alongside the common law courts, the two systems of law gradually merged. Equity maxims—“He who comes to equity must come with clean hands (courts may consider the past behavior of the claimant),” “Equity regards as done that which ought to be done,” “Equity considers substance, not form,” “Whoever seeks equity must do equity (behave fairly),” “Equality is equity (if there is no contrary evidence, equity favors the equal division of property [funds] to which more than one person is entitled),” “Do not sleep on your rights (delay may indicate acquiescence),” “Equity suffers no wrong without a remedy,” and many other “fair play” principles—were adopted by the common law and are currently cited in judicial decisions.


Starting in the sixteenth century, before the equity courts merged into the common law system, the equity courts received responsibility for matters previously vested in the ecclesiastical (church) courts. Thus equity absorbed a number of functions involving the family (divorce, annulment, adoption). These equity responsibilities became part of the general legal system—and part of the common law—that developed in the United States.


Although law and equity are today merged into a common system in which equity principles are cited freely, the old equity domain (injunctive relief, specific performance of contract, contract modification, family law, divorce) is particularly influenced by the idea of fairness and is deliberately more relaxed in its concept of justice. Also, jury trial is not available in an equity-type proceeding, the jury having been a feature of the common law courts. Thus, although the equity court as a separate system of justice has ceased to exist, equity principles permeate all of the common law but are most diligently applied to traditional equity subject matter.




YOU SHOULD REMEMBER


England, the British Commonwealth, and the United States follow the common law. Whereas Civil Law attempts to state the whole law in a comprehensive code, the common law is found in the collected cases of the various courts of law. American common law began with the common law of England as summarized by Blackstone in his Commentaries. It includes the English common law and all subsequent legal developments, including the principle of stare decisis.


Common law codes should not be confused with Civil Law codes. In the common law, a code is a collection of statutes passed by a legislature; a Civil Law code is intended as a full and comprehensive statement of the whole law.


Equity began as an independent legal system based on concepts of fair play. It covers injunctive relief, specific performance of contract, and certain contract revisions, as well as parts of family law. Many of the principles and maxims of equity have been merged into the common law. There is no jury trial in an equity case.





SUBSTANTIVE LAW AND PROCEDURAL LAW


Substantive law refers to any body of law creating, defining, and regulating rights and obligations within the framework of a single subject, such as contracts, torts, crimes, or property.


Procedural law pertains to operating rules for obtaining substantive rights or defining substantive obligations in a court of law. Procedure may be as important as substance in obtaining justice, since access to the court and proper statement of the cause of action (basis for a lawsuit) are controlled by the rules of an orderly society.


In the federal legal system and in most state systems, procedural rules are promulgated by the judiciary, adopted after public hearings, and published along with editions of the various codes. The rules of procedure are intended to promote justice and are to be interpreted flexibly and broadly, in the interest of fairness. A trial attorney’s basic skills center around his/her mastery of procedure.


Lesser courts, such as small claims courts or probate courts, have developed simplified procedures so that citizens may handle their own cases without benefit of attorneys.




YOU SHOULD REMEMBER


Substantive law defines legal rights and obligations in regard to a specific subject.


Procedural law is concerned with the enforcement of substantive law in a court of law.





LAW, ETHICS, AND ATTORNEYS


Ethics and law are not the same, but there is an overlap, with enormous influence of one on the other. Law is easier to enforce when viewed as moral, when almost everyone agrees with it, when many people follow the law without even really thinking about it because they support the underlying rationale for the law.


If a law is perceived as having no ethical component, then people tend to have little respect for the law; perhaps they have just a “fear of getting caught.” However, we usually want the law to lag somewhat behind ethics; law—more conservative force (not way out ahead), but subject to gradual conservative change (trailing ethics, as becomes well understood and generally supported).




Knowledge Is Only the Start Toward Wisdom


Be wary of simply noting the details and adopting a strictly technical view of the law, if doing so flies in the face of the spirit of the law and of common sense and decency. Do not get absorbed in details and miss the “big picture” of societal or attitudinal changes. Businesses sometimes wrongly assume that law and ethics are far apart. They thus stick with a technical, literal interpretation of the law that worked a decade ago, but ignores the trends and moral notions recently imbued in the law.





CODES OF ETHICS


The Sarbanes and Oxley Act (2002) at Section 406 mandates that all corporations whose stock is publicly traded have a code of ethics for their upper-level financial officers. Even without that requirement, nearly every publicly held business (e.g., a large corporation) has adopted a “Code of Ethics” for all of its employees to follow. Likewise, almost all professional associations, such as the American Institute of Certified Public Accountants, the American Bar Association, the National Society of Professional Engineers, and the American Medical Association, have ethics codes for their members. These codes may require specific conduct in particular situations—more likely, disclosure to the employee’s superior—but most codes are general statements of values more than anything else: (1) honesty; (2) transparency; (3) loyalty; (4) being respectful; and (5) obedience to the law. Some codes, especially those of professionals, create standards that courts may cite when interpreting contracts, professional norms, or industry customs. Many codes of ethics, especially professional codes, provide sanctions for noncompliance even though they do not constitute criminal penalties.


THE ATTORNEY’S MANY ROLES AND ETHICAL DUTIES, LEGAL FEES, ATTORNEY/CLIENT CONFLICT, AND THE BUSINESSPERSON’S ROLE


THE ATTORNEY’S ROLES


Businesses increasingly rely on attorneys not only when they are sued or encounter other crises, but also to prevent problems. The hope is to improve business practices and thus reduce the risks of lawsuits, fines, or other legal penalties or expenses.


Lawyers do not so much “know the law” as they are familiar with general legal principles and able to find specific cases, statutes, or other law applicable to a particular set of facts. A lawyer often has several functions: investigator, drafter, negotiator, advisor, and advocate. Some specific lawyer activities include drafting of documents, undertaking research, predicting outcomes, and generally, managing cases. Artificial Intelligence (AI) increasingly is used, and lawyers have a duty to ensure that they and their employees do not endanger the client’s privacy or violate the attorney-client privilege; full disclosures to the client about an attorney’s work-related AI usage may be a necessary update for lawyers’ codes of ethics. A lawyer has a duty to advise against illegal actions, but also must maintain confidences shared with him/her during the course of the attorney/client relationship.


THE ATTORNEY’S ETHICAL RESPONSIBILITIES


Although U.S. Supreme Court decisions permit advertising by lawyers, there still are restrictions on an attorney’s individual solicitation of clients. Therefore, except for “in-house” counsel (lawyers who are employees of a business, perhaps in a company’s “legal department”), the businessperson usually contacts an attorney rather than vice-versa. Only if a business has already had dealings with outside counsel can it sometimes expect these attorneys to take the initiative concerning new legal problems.


The attorney/client privilege permits clients to keep confidential matters discussed by or with their attorneys. This privilege can be waived by the client; for instance, he/she may subsequently disclose attorney/client communications to a third party. Also, because the attorney/client privilege depends on confidential communications, it does not extend to statements made in the presence of, or letters sent to, persons in addition to the attorney and client. Nor can confidentiality protections ordinarily extend to nonclients. Thus, what an employee tells the corporate employer’s lawyer may not be protected because the attorney is not the employee’s lawyer, but the corporation’s; even if there is such confidentiality, the corporation may choose to waive any confidentiality.




International Comparison: Most European countries do not extend the attorney-client privilege to cover any communications with in-house attorneys.





In extreme cases, lawyers may reveal to the court a client’s spoken criminal intent. Most states have adopted the American Bar Association’s (ABA’s) Model Rules of Professional Conduct, in which Rule 1.6 says, “a lawyer may reveal [emphasis added] such information to the extent the lawyer reasonably believes necessary: to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm . . .” When that rule was adopted, some lawyers argued for a mandatory disclosure rule, but the ABA made it optional. As for corporate fraud, lawyers tend to be free—under state law—to act in the corporation’s best interests as the lawyer sees it. Critics, however, say lawyers have been hesitant to expose paying clients, and that shareholders thus have suffered. The Sarbanes-Oxley Act of 2002, as well as Securities and Exchange Commission rules, impose certain whistleblowing requirements on lawyers that exceed anything under state law. (See Chapter 18.)




For lawyers to do their work, they must be able to work with a certain degree of privacy. Only if extreme necessity is shown, such as hardship and injustice toward the other party, may work-related material be obtained. The work-product doctrine is broader than the attorney-client privilege. For example, in cases where the attorney-client privilege has been waived, a lawyer’s notes, or those of his/her assistant, have remained protected under the work-product doctrine.





Each state has ethical codes of conduct governing lawyers. These concern the attorney’s responsibilities, sometimes conflicting, both to the client and to the legal system. In general, the attorney must:




(a)only take cases that he/she can handle competently;


(b)zealously advocate the client’s cause, while remaining faithful to the attorney’s own obligation, as an officer of the court, not to undermine the overall purposes of the system itself;


(c)keep the client reasonably informed (e.g., concerning settlement offers);


(d)abide by the restrictions of attorney/client privilege; and


(e)when withdrawing from a case, take measures to protect the client’s interests (e.g., try to obtain new counsel for the client).





These rules help to delineate duties in specific situations. Published opinions of courts and bar association panels, as well as telephone “hotline” services, may also furnish lawyers with guidance. Violation of the rules can result in disciplinary action, with punishment ranging from reprimand to disbarment.




Businesses’ Social Responsibility


The ethical duties of businesspersons are not as firmly or as long established as the duties for lawyers, medical doctors, accountants, and others with extensive training and testing accompanied by specialty credentials and, in effect, exclusive or near-monopoly licenses to practice a particular profession. However, the development and elaboration of standards for business—both in particular fields and generally—is growing rapidly.


One approach is to recognize that, regardless of whether there are actual laws requiring certain behavior, businesses have certain duties to society. The traditional view is that a business’ dominant, if not only, duty is, as long as it acts lawfully, to maximize profits—hence, to maximize the owners’ (e.g., corporate shareholders) return on their investment. Three other approaches expect more social awareness and thus more activity in line with a general duty to the public. A business should consider its overall impact on society (perhaps comparable to, in terms of environmentalism, how persons should measure and then seek to reduce their carbon “footprint”). Effects, both long-term and immediate, both intended and entirely coincidental, should be understood and, if deleterious, corrected or at least mitigated.


The stakeholder-interest approach to businesses’ social responsibility compels businesspersons and entities, such as corporations, to consider the effects that their actions have on all stakeholders (constituents), not just the business owners (the shareholders). These other stakeholders include employees, customers, suppliers, creditors, and the community as a whole. Benefit corporations (discussed on page 367) are a recent example of stakeholder interests in action.


Another approach is to demand of a business that it meet a moral minimum. This is, at the very least, a “do no harm” or a “clean up your mess” standard. The business is free to earn as much profit as is lawful so long as it avoids causing harm to other, innocent third parties. Under laws concerning the environment, occupational safety, product liability, consumer protection, business competition (antitrust), and other fields, a business may not be judged so as to blame as much as it is expected to rectify its errors. That is, the business must pay for any iniquity it causes, often with damage awards and also corrective measures meant to make injured parties whole and to prevent future harm (e.g., to clean up a toxic spill, to correct a product defect, to warn consumers of helpful safety or health measures they should take).


The highest of the approaches typically is one concerning corporate citizenship.






ATTORNEY’S FEES


Ordinarily, unless a statute provides that a winning party may recover attorney’s fees or a claim or defense was outrageously wrong, the parties pay their own counsel. So it is still somewhat unusual that a loser must pay the winner’s attorney’s fees. In Britain and many other countries, though, the loser must customarily pay the winner’s attorney’s fees. (That occurs to discourage and punish risky litigation.)


Legal ethics and consumer protection concerns generally require professional clarity about legal fees. For example, the fee arrangement should be put in writing and explained in-depth before a client hires a lawyer (a requirement in most states, particularly for contingency-fee arrangements). Retainers are often requested, and sometimes attorneys will not represent a client without them. Clients may see the retainer as assurance that, if work is needed, the lawyer will be available. Actually, it is instead an assurance to the lawyer that the client is able and willing to pay for the lawyer’s services, with the retainer simply being advance payment. If there is any unused, but paid for, lawyer’s time, the lawyer is obliged to return that portion of the retainer to the client.


As legal costs have soared, a growing number of states have relaxed the centuries-old, common law ban on outsiders (nonlawyers, nonparties) investing in lawsuits (financing the costs in return for a percentage of the winnings if there is a victory). Moreover, bar associations, private firms, and the states increasingly have pushed for lawyers to engage in reduced-fee or pro bono (free) legal representation for those who need legal counsel in civil (noncriminal) matters but cannot afford to hire a lawyer.2


ATTORNEY/CLIENT RELATIONS: CONFLICT AND THE BUSINESSPERSON’S INPUT


As a professional, the attorney cannot always be expected to do the client’s bidding; the attorney may believe that the client’s interest would best be served by another course of action. But occasionally attorney/client differences stem from what the attorney perceives to be his/her professional, ethical obligations. Whenever differences arise, no matter what the reason, frank discussions are usually necessary and may, in fact, resolve the differences.


The businessperson, armed with some knowledge of the legal system, the role of lawyers, and the substantive and procedural law, can play an active role in the lawyer’s endeavors to resolve problems and/or prepare cases for litigation. Although taking a few courses, reading law books, and participating in past cases are no substitute for professional advice, the businessperson’s basic, if limited, knowledge of the law should help him/her to realize when the services of a lawyer are necessary, and what assistance the attorney and the client can provide one another. Although businesspersons may turn to published legal guides and form books for specific answers to some basic, obvious problems, often the most valuable service lawyers perform is noticing potential difficulties that the client did not even consider.




YOU SHOULD REMEMBER


Attorneys can be used not only to resolve problems, but also to prevent them. Familiar with general legal principles, the lawyer directs his/her knowledge toward finding and applying the law to a particular set of facts.


A lawyer may have several roles: investigator, drafter, negotiator, advisor, and advocate. Each state’s code of attorney conduct governs the lawyer’s duties to his/her client and to the legal system.


The attorney/client privilege protects communications between attorney and client. The client may waive the privilege, and it arises only for confidential communications (ones not shared with third parties).





UNIFORM LAWS


Theoretically there would be 50 bodies of common law (combined case and statutory law) among the 50 states. Actually, however, there is great interdependence, as well as conscious parallelism, among the various federal and state court systems. Moreover, there has long been a disciplined effort to develop uniform legislation, with states enacting the same set of statutes so as to reduce uncertainty about the laws of sister states, particularly in commercial law.


The Uniform Commercial Code (UCC—adopted in 49 states and partly in Louisiana) is the most successful of the proposed uniform laws. This comprehensive statute covers numerous subjects within the framework of substantive commercial law, including sales, commercial paper, and secured transactions. The UCC is thoroughly discussed in Chapters 9–13.


Summary of the Coverage of the Uniform Commercial Code (UCC)














	Article


	Coverage







	
Article 1


General Provisions



	General principles, rules of interpretation, and definitions applicable to the entire UCC







	
Article 2


Sales



	Contracts for the sale of goods







	
Article 2A


Leases



	Leases of goods







	
Article 3


Negotiable Instruments



	Negotiable instrument payable in money, primarily promissory notes and checks







	
Article 4


Bank Deposits and Collections



	Bank collection process and the legal relationship between a bank and its checking account customers







	
Article 4A


Funds Transfers



	Nonconsumer electronic funds transfers and remittance transfers that are not electronic (Note: consumer electronic funds transfers are governed by the federal Electronic Funds Transfer Act)







	
Article 5


Letters of Credit



	Rights and obligations of parties to a letter of credit, a financing device used primarily in international trade







	
Article 6


Bulk Sales



	Protection for creditors of a merchant who sells his entire stock in trade not in the ordinary course of business (nearly all states have dropped Article 6 of the UCC, but—even if they have—these states have other laws dealing with bulk transfers)







	
Article 7


Documents of Title



	Rights and duties of parties to documents of title issued in exchange for the carriage or storage of goods







	
Article 8


Investment Securities



	Rules for transfer of stocks, bonds, and other securities traded on exchanges or in other organized markets







	
Article 9


Secured Transactions



	Security interests in personal property created by agreement of the parties and all sales of accounts, chattel paper, payment intangibles, and promissory notes








The UCC has not achieved complete uniformity, however. As with any such enactment, the various state legislatures can make changes, and courts are free to give varying interpretations to the same words and phraseology. Nevertheless, there is a general consistency (if not uniformity) of subject matter, sufficiently definite and ascertainable for the businessperson operating within several states.


The National Conference of Commissioners on Uniform State Laws (NCCUSL) proposes new uniform laws, and changes to existing laws, for states to adopt. The NCCUSL spends years drafting and reaching consensus on uniform proposals that can then be submitted to state legislatures. The NCCUSL commissioners tend to be judges, professors, legislators, and practicing lawyers appointed by each state. The commission holds open drafting meetings so the public can comment on proposals.


Another enormously influential organization is the American Law Institute (ALI), a group of prominent lawyers, judges, and academics that studies laws, issues reports, and sometimes recommends legal reforms. The ALI is responsible for, among other things, the Restatements of Law, described on page 20.


RESEARCHING THE LAW


Modern attorneys operate in two main areas: the law office and the courtroom. All practicing attorneys bring to their profession a general working knowledge of legal principles. In addition, both sound office advice and courtroom skill require the ability to find specific and detailed application of legal principles within the large body of case law and statute law. Therefore a student of business law should have a general understanding of the kinds of legal materials needed to research the law.


Statutory law is found in a state code or in the federal code. These codes are published with annotations, footnotes, and cross references to other statutes and to key cases interpreting and applying the statute in question. A lawyer will instinctively turn to the statutes, whether online or in books, for information about criminal law, taxation, and governmental regulation of all kinds. Moreover, familiarity with the Uniform Commercial Code is essential for the student of commercial law.


Case law is collected in the opinions of the appellate courts of the states and of the United States. Opinions of trial courts are usually not published, except for federal trial courts. (Even those courts that do publish opinions, such as federal appeals and trial courts, often issue unpublished decisions.)


Besides the statutory annotations, case law may be found in legal encyclopedias, textbooks, treatises, case digests, Internet sites, and computer data banks. All law books are based on principles developed and enunciated in the cases. Indeed, the cases themselves follow, distinguish, and discuss other cases, all of which are meticulously referenced and cited. Finally, most law books include comprehensive tables of contents and indices.




Restatements of Law do not bind the courts, but serve as guidance to which the courts often give great weight. Restatements contain general points of law, accumulated by legal scholars; these points “restate” the case law generally found in the United States. The Restatements typically delineate trends in the common law, and they also occasionally put forth what scholars and practitioners believe is the “best” law (the optimal approach to an area where the law is unclear or the courts disagree). Although courts do not have to follow an approach adopted in a Restatement, many often do.





A REVIEW OF CATEGORIES OF LAW, VIA SIX EXAMPLES


Which category of law applies to the following six examples?


•A prominent athlete is accused of rape. The accuser goes to the local prosecutor, who begins formal proceedings against the athlete. CRIMINAL (not civil).


•Ultimately, charges against the athlete are dismissed. However, his accuser wants to sue him for battery. CIVIL (not criminal).


•Esmeralda enters into a contract with her neighbor, Neddie, to clean Neddie’s garage for $50. Esmeralda cleans the garage, but Neddie refuses to pay. Esmeralda sues Neddie for breach of contract. PRIVATE (not public).


•A defendant’s attorney files a pleading asking the court to dismiss the complaint against her client because the client was not served with process (given the proper notice). PROCEDURAL LAW (not substantive).


•The Uniform Commercial Code §2-201 details, for the sale of goods, a statute of frauds provision (requiring a writing for the sale of goods costing more than $500). STATUTORY LAW (not case law).


•A lawyer cites MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 (2005), a U.S. Supreme Court decision concerning online file sharing, as a controlling precedent showing how strong copyright is to be protected, even on the Internet. CASE LAW (not statutory law).


Note: One category may not exclude another category. For example, most lawsuits, such as that brought by Esmerelda, above, involve not just civil law but also private law, moreover, the law a court applies for its decision will likely have both substantive and procedural aspects.


KNOW THE CONCEPTS


DO YOU KNOW THE BASICS?


1.In what major way does the common law differ from the Civil Law?


2.Why should a definition of law emphasize enforcement?


3.When we say that law “improved” or “progressed” from Hammurabi to Napoleon, what is meant by “improved” or “progressed”?


4.Are there any circumstances under which society could exist without law?


5.If the law requires that a person take some action (salute the flag, report or spy on an unpopular minority group or person) he/she considers immoral, should the person obey the law? Give other examples of such a conflict.


6.Why is it difficult to make law “uniform” by enacting uniform statutes?


7.Which is more important, procedural law or substantive law?


8.Why is it likely that the common law system will produce a greater number of lawyers than the Civil Law system?


9.Is it easier to know your “rights” in a Civil Law country or in a common law country?


10.Which of the following may waive the attorney/client privilege: (a) the attorney; (b) the client; (c) a third party; (d) a judge?


11.Name at least four general, ethical duties of an attorney.



TERMS FOR STUDY


attorney/client privilege


attorney’s fees


case law


Civil Law


code


common law


equity


law


lex talionis


morality


procedural law


Restatements of Law


retainers


stare decisis


statute


substantive law


Uniform Commercial Code


Work-product doctrine


PRACTICAL APPLICATION


1.If you were a citizen in the following societies at the times indicated, how would you conduct yourself in regard to a conflict between personal morality and the law?


(a)Nazi Germany in 1937.


(b)Boston, Massachusetts, at the time of the Boston Tea Party (1773).


(c)A slave owner in a Southern state in 1850.


2.The right of appeal to a higher court usually expires 30 days after a decision is rendered in a trial court. Suppose that your lawyer forgets to “note” your appeal within that period of time, although you have instructed her to do so. Under the law, you lose your right to appeal under these circumstances. Do you agree with the law?


3.Under what circumstances would an American court consider the Justinian code in deciding a case?


4.Bernhard Goetz shot and wounded four young men who apparently were attempting to rob him in a New York subway in 1984. He had been robbed before under similar circumstances. Discuss the morality and legality of Goetz’s conduct.


5.In what sense is the “constitution” of England a “creature” of the common law?


ANSWERS


KNOW THE CONCEPTS


1.The common law emphasizes precedent; Civil Law emphasizes the wording of the applicable code. Common law codes are collections of statutes and do not try to set out the entire law on a particular subject.


2.If law is not enforced, it has no effect on society—it is ignored, a “dead letter” without meaning. If government passes many laws but does not attempt to police them, the citizenry loses its respect for government and law, and society is greatly weakened.


3.“Improvement” and “progress” are relative terms and must be evaluated in accordance with principles or criteria. If our evaluations are based on democracy or self-determination, then clearly there has been “improvement” and “progress.” If, however, the criterion is order or governmental control, Justinian’s code may have been the best of the codes.


4.To the extent that society necessarily involves several persons or millions of persons, it is hard to imagine common existence without enforced rules. Insofar as individuals are “self-enlightened” or “self-controlled,” friction may be minimized, but will not be eliminated.


5.When the law conflicts with personal morality, the individual has a hard choice. When a person has strong feelings about the moral principle involved and enforcement of the conflicting law is weak, the individual may (at his/her peril) choose to ignore the law. However, there are many variations in regard to these conflicting forces, and no simple rule can be stated. Be wary of unlawful conduct that implies a gain or profit from the act, even though disobedience to the law (draft evasion; nonpayment of unjust, oppressive taxes) may be stated in moral terms.


6.Each of the 50 states is a “sovereign” state with the right to judge its own citizens and to define and carry out its own laws, subject, of course, to constitutional limitations. Also, even when uniform laws are uniformly enacted, judges may interpret them differently.


7.Substance is probably more important, but incorrect or improper procedures can deprive the individual of his/her substantive rights and remedies. Procedural law is (or should be) more flexible, but this flexibility is not without limits.


8.The fact that there are many precedents in the common law system, and hence, much scope for argument and disagreement, encourages litigation, which produces a need for lawyers.


9.The Civil Law, written in more comprehensive detail, may seem more definitive as to “rights.” However, a clear code may not lead to strong, understandable rights in actual practice. A society’s willingness to sustain rights as well as the actual trial of cases involving rights both may be more uncertain in Civil Law countries.


10.(a) No; (b) Yes; (c) No—if a communication was made in the presence of a third party, then no confidentiality existed and no privilege ever arose in the first place; (d) No (a very rare exception might be an emergency in which a lawyer’s client posed immediate danger of inflicting deadly force on others and the lawyer’s revelation of confidential information could be narrowly tailored to the prevention of such harm, not building a case against the client).


11.An attorney should: handle cases competently, zealously advocate the client’s cause, remain true to his/her duties as an officer of the court, keep the client reasonably informed, abide by the strictures of attorney/client privilege, and try to protect a client from problems caused by the attorney’s withdrawal from a case.


PRACTICAL APPLICATION


1.For the individual, the three situations presented involve moral conflicts between society and law, and many answers are possible. In your answer, consider the morality of (a) acquiescence, (b) feigned or actual ignorance of the law, (c) patriotic activity that is unlawful, (d) the “right” to rebel against unjust government (note the Declaration of Independence), and (e) profit making in an immoral but “legal” situation.


2.The loss of the right to appeal after passage of a specified time is fairly rigid. The reason is that cases must end; it is unfair to the winning side to leave appeals open and unresolved. This is one of many examples of procedure superseding substance.


3.If there are no modern American or English precedents for a specific case, our courts can, and sometimes do, consider Justinian’s code. Some areas of the common law, such as the law of negotiable instruments, are derived from Roman law.


4.This classic case of “taking the law into one’s own hands” was the subject of much discussion. As noted in this chapter, if Goetz acted in a way that seemed to him “moral” or “right,” this may be considered in assessing his punishment, but guilt of the crime is still a fact. Even if society is failing in its duty to protect its citizens, a return to the lex talionis does not seem to be a workable solution.


5.The “constitution” of England is unwritten and is largely based on precedent; hence it is a true creation of the common law. Several documents, such as the Magna Carta and the English Bill of Rights, are incorporated into the precedent.





1Legal realism has a practical and empirical orientation to understanding and reforming the law, and knowledge of the legal “players” (judges, legislators, lawyers, parties, juries, bureaucrats, lobbyists, etc.)–their experience, personal traits, and predilections–can be a key factor in using “reality” to explain the law.


2At the criminal level, constitutional protections are in place for people facing criminal charges and possible incarceration but unable to pay for defense counsel; these people are entitled to a public defender. Gideon v. Wainwright, 372 U.S. 335 (1963) (interpreting the U.S. Constitution’s Sixth Amendment).
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GOVERNMENT UNDER LAW




KEY TERMS


constitution a nation’s or state’s supreme set of laws, outlining the basic organization, powers, and responsibilities of the government and guaranteeing certain specified rights to the people


statute a law passed by the U.S. Congress or a state legislature


ordinance a law passed by a governmental body below the state level and dealing with a local concern


rule a regulation issued by a federal state, or local administrative agency (or court) and governing procedure or conduct in a specific field





SOURCES OF U.S. LAW


There are eight important sources of law in the United States:




1.The U.S. Constitution.


2.Federal statutes, executive orders, and treaties (including customs, conventions, and international law).


3.The 50 state constitutions.


4.State statutes and executive orders.


5.Local ordinances.


6.The rules and rulings of federal, state, and local agencies.


7.Decisions by federal and state courts.


8.Private laws and custom (e.g., contracts, leases, internal company “rules,” and business traditions as practiced in an industry).







The first six sources are roughly in the order of importance. Agency and court actions, however, are found throughout the hierarchy, from interpretations of constitutions to statutes to rules and regulations, and from federal to state to local laws.





THE U.S. CONSTITUTION


The U.S. Constitution (also known as “the federal constitution”) outlines the organization, powers, responsibilities, and limits of the federal government. Federal and state judges are bound by the U.S. Constitution; any law that violates the Constitution is null and void.




The supremacy clause—in the second sentence of Article VI of the U.S. Constitution—states that the federal constitution, laws made in pursuit of the Constitution, and treaties are “the supreme law of the land.” If the federal government has the right to regulate in a particular subject area (e.g., interstate commerce), then its laws in that area may expressly or implicitly cover the subject so completely that the states are barred from making their own laws on the subject. That effect is termed preemption.





DIVISION OF POWERS AMONG THE FEDERAL BRANCHES OF GOVERNMENT


The U.S. Constitution sets forth a division of powers among the three major branches of government: legislative, executive, and judicial. Each branch of government has a major area of responsibility:




•Congress (the federal legislature) makes the laws. A bill may be introduced in either the Senate or the House of Representatives, where it is referred to the appropriate committee. After consideration and sometimes public hearings, the committee returns the bill with pro and con recommendations. The bill is then debated on the floor, often amended, and brought to a vote. A bill passed by both houses goes to a conference committee of the Senate and the House of Representatives to resolve any differences. If both houses approve the compromise bill, it is then sent to the President. If he signs it, the bill becomes a law. A bill vetoed by the President may become a law if repassed by a two-thirds vote of both houses.


•The President (the chief executive) enforces the laws. The modern President has broad powers in both domestic and foreign affairs. Domestically, he may sign or veto bills, issue pardons for federal crimes, and remove executive officials (e.g., cabinet officers) without legislative or judicial approval. Subject to the majority consent of the Senate, he makes appointments to the executive branch, to ambassadorships, to federal regulatory commissions, and to federal judgeships.


In foreign relations, the President may recognize or withdraw recognition of foreign governments, enter into executive agreements with other nations without obtaining congressional approval, make treaties with the approval of two thirds of the Senators voting, and—as commander-in-chief—oversee military affairs.


•The courts (judiciary) pass on the constitutionality of laws enacted by Congress or a state legislature. They also interpret the law, using as guidelines:


(a)the “plain meaning rule,” that is, the obvious or customary meaning of the words in a law;


(b)the legislative history of the bill, that is, the purpose for which it was enacted.


Finally, the courts make law in the sense that, under the principle of stare decisis, judicial decisions in cases for which no legal precedent exists become binding, or at least serve as precedent, when similar cases arise.





In a very important U.S. Supreme Court case, Marbury v. Madison, 5 U.S. 137 (1803), Chief Justice John Marshall announced the doctrine of judicial review: the courts can declare federal or state actions to be in violation of the Constitution (unconstitutional). Although state courts may base decisions upon the U.S. Constitution, when opinions conflict, it is the federal judiciary, led by the Supreme Court, whose interpretations control.


Of course, there are many more limits and areas of overlapping powers. Some are not part of the constitutional, statutory, or common law framework, but are nevertheless universally recognized. For example, Senators from the President’s party have long held a de facto power to veto the confirmation of executive appointments to federal positions within their home states. As another example, courts traditionally refuse to decide cases that they believe present predominantly political questions (such as foreign policy). This is a form of self-limitation.


Rather than simply declaring a statute unconstitutional, the judiciary is to construe a statute narrowly enough so as to render it constitutional, if that is possible. In fact, if there is an adequate and independent basis in state law for a decision, the federal courts are not to reverse the state court holding even if the constitutional issues were decided erroneously.


In conclusion, courts are to presume that governmental action is constitutional. Courts are not even supposed to consider constitutional issues if the facts of the case can support alternative grounds for disposition.




U.S. constitutional rights do not protect American citizens if they are subject to legal action in another nation. Similarly, U.S. constitutional rights generally do not cover noncitizens who are outside the United States. For example, in United States v. Verdugo-Urquidez, 495 U.S. 259 (1990), the Supreme Court held that the Constitution’s Fourth Amendment does not apply to American agents’ search and seizure of property owned by a non-U.S. citizen and located outside the United States. The Constitution should protect people in the United States against arbitrary governmental action; it typically does not restrain the federal government’s actions against aliens outside U.S. territory.





THE SYSTEM OF CHECKS AND BALANCES


Fearing the accumulation of excessive power in any one person or group, the Founding Fathers established a system of checks and balances. Overlapping powers impinge upon each area. The President can veto bills passed by Congress and is responsible for selecting federal judges. Congress may override the President’s veto, it may conduct hearings and compel the attendance of witnesses from the executive branch, and the Senate may refuse to confirm the President’s nominees for federal judgeships or for certain high-level positions in the executive branch. The judiciary may limit or invalidate laws or other actions by Congress or the President. In turn, Congress may limit the scope of judicial review or increase the number of federal judges, including the number on the U.S. Supreme Court.


As with all other civil officers of the United States (including federal judges), the President may be impeached by a majority vote of the House of Representatives and removed from office via conviction by a two-thirds vote of the Senate. Grounds for such impeachment are “Treason, Bribery, or other high Crimes and Misdemeanors.”




Each state government also has three branches, with powers and checks and balances similar to those found at the federal level.





International Comparison: In parliamentary forms of government, the legislature tends to predominate. The executive and his cabinet are usually members of the legislature, and the courts’ power to strike down parliamentary actions (exercise judicial review) is generally nonexistent or highly limited. In short, there are fewer checks and balances (hence, more concentrations of power) in the Parliament itself. (Among the relatively few countries with strong courts exercising judicial review are Australia, Canada, Germany, India, Israel, the Philippines, South Africa, and the United States.)




YOU SHOULD REMEMBER


The U.S. Constitution is the supreme law of the land. There are three branches of government: the legislative, executive, and judiciary. Each has certain powers, and there is a system of checks and balances among the three branches.


Judicial review permits courts to declare governmental actions unconstitutional. Courts may avoid deciding issues in a case (particularly constitutional issues) because of a policy of judicial self-restraint.





FEDERAL STATUTES


Congress has only such legislative powers as are granted to it by the U.S. Constitution, either expressly (enumerated powers) or implicitly; other powers (reserved powers) are granted to the states.


ENUMERATED AND IMPLIED POWERS


Article I, Section 8, of the U.S. Constitution expressly authorizes a number of Congressional legislative powers, including to tax, to coin money, to establish roads and post offices, to control immigration and naturalization, to regulate foreign and interstate commerce, to govern bankruptcy proceedings, and to provide for the nation’s defense and general welfare. Section 8 also states that Congress may make laws “necessary and proper” for carrying out any of the government’s enumerated powers under the Constitution. The implied powers under this necessary and proper clause have been interpreted to include any law not prohibited by or violative of the letter and spirit of the Constitution, so long as the law advances a legislative goal within the scope of the Constitution.


Such a broad reading of the “necessary and proper” clause first occurred in McCulloch v. Maryland, 17 U.S. 316 (1819), a key decision written by the great Chief Justice John Marshall. In McCulloch, the U.S. Supreme Court held that Congress had the power to incorporate the Bank of the United States; although such an incorporation is not an enumerated power under the Constitution, it is, the Court found, appropriate to Congressional exercise of its enumerated fiscal powers.


Since the 1930s, the implied powers have been interpreted as permitting all kinds of federal powers.


• POWER TO REGULATE INTERSTATE COMMERCE


Congress has passed statutes that bar discrimination, regulate even small businesses, or are otherwise directed toward local commercial activities. In almost all cases, courts have refused to probe Congressional motives and have upheld the legislation under the affectation doctrine: as long as the activity sought to be regulated affects interstate commerce, it is within Congressional regulatory authority.


The term “affects” has been quite broadly interpreted. For example, the Supreme Court has upheld (1) a federal ban on racial discrimination even in a small restaurant whose out-of-state purchases and customers were minimal (Katzenbach v. McClung, 379 U.S. 294 (1964)); and (2) federal regulation of wheat production even when a particular crop was not placed in interstate commerce. (In the latter case, Wickard v. Filburn, 317 U.S. 111 (1942), the Court found that, in effect, this crop freed another crop to be used in interstate commerce.)


STATES’ RIGHTS


However, for the first time in 60 years, the U.S. Supreme Court in U.S. v. Lopez, 514 U.S. 549 (1995), declared a federal law unconstitutional on the grounds that the law exceeded Congressional powers over commerce. The decision voided the 1990 Gun-Free School Zones Act, a statute prohibiting the possession of a gun within 1,000 feet of a school. The legislation failed to include findings showing a link between education, safety, and the economy. Lopez signals that, at the very least, Congress needs to articulate clearly how a bill touches upon matters of interstate commerce. Even then, its regulation may fail, as the high court has since ruled several times. In U.S. v. Morrison, 529 U.S. 598 (2000), for example, the Supreme Court ruled 5-4 that Congress lacked authority under the Constitution’s Commerce Clause to enact civil remedies in the 1994 Violence Against Women Act because “gender-motivated crimes of violence are not, in any sense of the phrase, economic activity.” Rejecting the notion that Congress can regulate any crime as long as it has substantial effects on employment, production, transit, or consumption, the Court spoke of the need to maintain the Constitution’s “carefully crafted balance of power between states and the national government.” (Along these lines, the Constitution’s 11th Amendment bars citizens of one state from suing another state in federal court. Moreover, in a series of rulings since 1999 upholding states’ rights, the Supreme Court has also held that Congress cannot give state workers the power to sue their state employer for some types of employment discrimination (e.g., based on age or disability), nor can Congress extend to citizens the power to sue states for alleged fraud, patent infringement, or overtime violations.)


• POWER TO TAX


Courts generally uphold any taxing measure, even one that serves to regulate an activity, so long as the measure purports to be and is, in fact, revenue-producing. For example, the Supreme Court, in National Federation of Independent Business v. Sebelius (2012), rejected a constitutional challenge to the 2010 Patient Protection and Affordable Care Act (ACA, often called Obamacare). The 5–4 decision to uphold the ACA was not made on the grounds of Congress’ power to regulate interstate commerce, but rather on the grounds that the ACA’s individual penalties could be deemed a tax (thus, within Congressional authority). If, however, the measure is intended to punish rather than to raise money, it is likely to be judged an invalid penalty rather than a valid tax.


Example: Invalidating a Tax Law Passed for the Wrong Purpose


A statute placing a substantial tax on employers using child labor was found to be an invalid penalty because it applied only to employers who knowingly hired under-age children. (A valid tax would have applied to all employers of children rather than just the intentional wrongdoers whom Congress wished to punish.)


• POWER TO SPEND FOR THE GENERAl WELFARE


With its power to levy taxes for the general welfare, Congress has the implicit right to spend money for any general welfare purpose. In implementing this spending power, Congress may impose reasonable conditions on state and local governments, corporations, and individuals; failure to meet such conditions precludes participation in that spending program. Hence Congress can often induce compliance with a regulatory scheme by using a “carrot and stick” tandem: revenue-sharing and eligibility requirements.


While the U.S. Constitution’s Tenth Amendment reserves to the states or the people all powers not delegated to the federal government, this amendment has not barred the use of national regulation ancillary to (meaning, “that comes along with”) valid spending or taxing measures. For example, in Helvering v. Davis, 301 U.S. 619 (1937), the Supreme Court ruled that the Social Security Act did not violate the Tenth Amendment because Congress has the power to tax and spend for general welfare purposes.



LEGISLATION TO PROTECT CIVIL LIBERTIES


Two fundamental rights in the U.S. Constitution are found in the Fourteenth Amendment: due process and equal protection. The amendment not only restricts governmental acts (“state action”) infringing these rights, but also expressly authorizes Congressional legislation to enforce its provisions. Such authorization has been broadly interpreted to permit any legislation Congress rationally concludes is appropriate for enforcing the amendment. Probably the most important “enforcement” role, though, has been played by the courts. U.S. Supreme Court decisions have served to “incorporate” almost all of the fundamental rights in the Bill of Rights (U.S. Constitution, First through Tenth Amendments) into the due process clause of the Fourteenth Amendment, thus making these rights applicable to the states as well as the federal government.


Bill of Rights Provisions


Amendment 1


Establishment Clause—freedom from governmental establishment of religion


Free Exercise Clause—freedom to exercise one’s religious beliefs


Freedom of Speech and


Freedom of the Press


Right to Assemble and Petition the government


Amendment 2


Well-regulated militia and right to bear arms


Amendment 3


Restrictions on quartering soldiers


Amendment 4


Warrants requirements


No unreasonable searches and seizures


Amendment 5


Grand jury indictment or presentment needed for a federal capital or infamous crime


No compulsory self-incrimination


No double jeopardy


Due process must be provided before taking life, liberty, or property


Eminent domain—compensation for taking private property


Amendment 6


For criminal cases, the right to counsel, to a speedy and public trial, to confront witnesses, and to a jury trial


Amendment 7


Right to a jury trial in civil, common law cases


Amendment 8


No excessive bail or fines


No cruel and unusual punishment


Amendment 9


Rights of the people not limited to those stated in the Constitution


Amendment 10


Powers the Constitution does not delegate to the national government are reserved to the people and the states


The due process provision, and its case-law progeny, protect persons from being “deprived of life, liberty, or property, without due process of law” and outline the steps that must be followed to ensure a “fundamentally fair” process. Under the equal protection provision no person may be denied “the equal protection of the laws”; “equal protection” does not prohibit all differences in the treatment of persons but rather requires that, at the very least, any distinctions be reasonable, not arbitrary or invidious. Corporations, as well as individuals, are covered under the due process and equal protection provisions. Moreover, via the Fifth Amendment’s “due process” provision, the federal government also must not violate due process or equal protection.




Due Process and Equal Protection


Due process requires procedural protections: a fundamentally fair process including notice, a hearing, an unbiased factfinder, presentation of evidence and cross-examination, and appeals. Due process also encompasses fundamental substantive rights, including, but certainly not limited to, some of the “incorporated” Bill of Rights provisions. From roughly the 1880s to the 1930s, courts used “substantive due process” to invalidate numerous state and federal laws regulating commercial, industrial, and labor conditions. This approach, in business or economic areas, has been replaced by a much more relaxed standard: As long as the government (state or federal) does not violate some other provision of the Constitution, it is free to regulate economic activity in any manner it so chooses.


For most cases involving regulation of business and for other “ordinary” cases, equal protection simply requires that differential treatment be reasonable and related to a legitimate, governmental purpose (the “rational basis” test). For cases involving “suspect” classes (particularly racial, religious, or nationality minorities) or fundamental rights (voting, marriage, privacy, interstate movement, access to the courts), equal protection is violated unless the differential treatment is as narrow as possible and is necessary to achieve a compelling governmental interest (the “strict scrutiny” test).


In cases involving sex, geography, age, or illegitimacy classifications, the class is not “suspect,” but courts often require more than a mere rational basis for differential treatment. Although a “compelling” governmental interest (the “strict scrutiny” test) is unnecessary, the differential treatment must be substantially related to achieving an important governmental goal. This “intermediate scrutiny” test is perhaps most difficult for predicting court outcomes, whereas the other two tests lean heavily toward one party or the other: (1) strict scrutiny leaves governmental action highly vulnerable to a finding of unconstitutionality; and (2) rational basis is highly deferential to (prone to support the constitutionality of) governmental action.





Some important U.S. Constitutional rights for businesses, as well as individuals, are these:


1.Due process. For example, in State Farm Mutual Automobile Insurance Co. v. Campbell, 538 U.S. 408 (2003), plaintiffs had won a case against their auto liability insurer for bad-faith failure to settle a claim. The Supreme Court ruled that, inasmuch as due process prohibits grossly excessive or arbitrary punishment on a tortfeasor (someone who commits a tort) and that it is rarely constitutional for a punitive damages award to be ten times or more higher than the compensatory damages award, a punitive damages award of $145 million on a $1 million compensatory judgment violated due process, as it was neither reasonable nor proportionate. However, the law remains murky. More recent court decisions, including those of the Supreme Court, indicate that the State Farm standard is hard to apply and that, in practice, judgments far above the ten-to-one, punitive damages to compensatory damages ratio may often be upheld on appeal.


2.Equal protection. Three famous equal protection cases are Brown v. Board of Education, 347 U.S. 483 (1954) (outlawing state-mandated racially segregated public schools); Baker v. Carr, 369 U.S. 186 (1962) (holding that legislative districts should be of equal size so that each person’s vote is of equal value); and Bush v. Gore, 531 U.S. 98 (2000) (in the disputed 2000 presidential election, ruling that the Florida Supreme Court’s order favoring manual vote recounts, without specific standards to discern a voter’s intent, failed to satisfy the Equal Protection Clause’s requirement of nonarbitrary treatment of voters.)


3.Freedom of expression (First Amendment). Commercial speech (e.g., advertising) is not as well protected as political speech. However, governments may not prohibit commercial speech that accurately presents information unless there is a substantial state interest in doing so and the governmental prohibition is as narrowly drawn as possible, i.e., the least burdensome method of accomplishing the state’s interest. (Also, courts have upheld restrictions on speech deemed obscene, defamatory, posing a “clear and present danger” to public safety, or going beyond speech into unprotected conduct.)


There are four key factors that courts consider when assessing the harm that the government seeks to prevent when it suppresses expression: (1) the speaker’s state of mind, (2) the likelihood that harm will result, (3) the nature of the harm, and (4) the gravity of the harm. The Supreme Court increasingly has turned to an empirical, fact-based assessment of these four factors.


For speech as expressed through political campaign expenditures independent of the candidates themselves, the Supreme Court held, 5–4, in Citizens United v. Federal Election Commission, 558 U.S. 310 (2010), for federal laws and 5–4 in American Tradition Partnership, Inc. v. Bullock, 567 U.S. 516 (2012), for state and local laws. The Court wrote that “independent expenditures, including those made by corporations, do not give rise to corruption or the appearance of corruption”; therefore, “[n]o sufficient governmental interest justifies limits on the political speech of non-political or for-profit corporations.”


Employees who set up blogs or otherwise communicate via Internet websites have a direct method of communicating with the public about their employer; customers, competitors, and others can easily find these communications. The employees may wrongly use trademarked or copyrighted materials, post information about yet-to-be-released products, or defame someone (e.g., a coworker). Many companies have instituted policies to protect the business, such as requiring these employees to disclaim any company involvement, to not engage in harassing, libelous, or otherwise tortious posts, and to not disclose any proprietary information or violate anyone’s privacy. That employers can require the employees to agree to these and other policies, can use the violation of these policies as grounds for an employee’s dismissal, and can monitor the employee’s Internet activities is not a free speech issue, ordinarily, in that the First Amendment protections are from governmental restrictions, not those by private organizations.


4.Protection from laws impairing contractual obligations (Article I, Section 10).


5.Compensation for the public taking of private property—eminent domain (Fifth Amendment). The Supreme Court has held that when a “regulatory taking” (statute, ordinance, or decree) (a) denies the property owner of all “economically viable use of his land” (Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992)), or (b) requires a property owner to dedicate for public use a disproportionate share of his land considering the probable impact of land developments the owner is permitted to make (Dolan v. City of Tigard, 512 U.S. 374 (1994)), or (c) rather than simply restricting a landowner’s use of its property, grants to third parties the right to physical occupation of the premises (Cedar Point Nursery v. Hassid, 594 U.S.—(2021) (striking down a California statute giving labor union organizers the right of non-disruptive access to an agricultural employer’s property up to three hours daily for as many as four months of the year), fair compensation must be paid. However, in Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency, 535 U.S. 302 (2002), the Supreme Court ruled that a government-imposed moratorium on property development, even one that lasts for years, does not automatically amount to a taking of private property for which taxpayers must compensate the landowners.


As for a governmental purpose permitting eminent domain, the Supreme Court in Kelo v. City of New London, 545 U.S. 469 (2005), held that the U.S. Constitution lets local governments seize (and, of course, pay for) people’s homes or businesses to use that seized property for tax-producing projects such as shopping malls. In response, though, almost all states enacted laws denying themselves, or their local governments, the right to follow the broad Kelo interpretation: These states forbid the use of eminent domain to transfer land from one private party to another private party for economic development purposes.


6.Protection against some state regulations, including taxes, that discriminate against interstate commerce in favor of local businesses.


A few constitutional provisions that apply to individuals, such as the Fourteenth Amendment’s privileges and immunities clause and the Fifth Amendment’s protection against self-incrimination, do not extend to business entities.




YOU SHOULD REMEMBER


Legislative power must be expressly or implicitly delegated to Congress by the U.S. Constitution, or else it belongs solely to the states.


Many such Congressional powers are stated in Article I, Section 8, of the Constitution, including three whose expansive interpretation has permitted national regulation of numerous activities. These three powers are (1) to regulate interstate commerce, (2) to tax, and (3) to provide (spend) for the general welfare.


The Fourteenth Amendment authorizes Congress to pass any legislation necessary to enforce the due process and equal protection provisions of the amendment.





THE STATE CONSTITUTIONS


Each of the 50 states has a constitution that establishes the general organization, powers, responsibilities, and limits of the state’s government. The state constitution is the supreme law of the state, but it cannot contain any provision that violates a provision of the U.S. Constitution. Under this system of governance, federalism, the state governments have their own spheres of power and do not look to the federal government as the source of their authority.



INTERNATIONAL COMPARISON OF FEDERALISM, UNITARY SYSTEMS, AND CONFEDERACIES


1.Argentina, Australia, Austria, Belgium, Bosnia, Brazil, Canada, Ethiopia, Germany, India, Iraq, Malaysia, Mexico, Nepal, Nigeria, Pakistan, Russia, Somalia, South Sudan, Sudan, Switzerland, the United Arab Emirates, and Venezuela each have—at least to a certain extent—a federal system like that of the United States (spheres of power for both the national government and the states/provinces). These and a few other federal nations, although still a minority of the world’s total, are growing in number and represent about 40% of the world’s population. The powers of the states or provinces vary from one federal system to another, but in all such systems, the national government—while typically superior to the states in core areas such as foreign relations and territorial integrity (e.g., no secession)—is not absolute, and power must be shared with the state/provincial sovereigns. Because the division of powers between the two levels of government is embodied within the national constitution and is formally guaranteed, any significant change must be mutually agreed upon (as constitutional amendments require the consent of both levels).


2.Bangladesh, Bulgaria, Colombia, Chile, China, Colombia, Egypt, France, Indonesia, Iran, Japan, the Netherlands, New Zealand, Norway, the Philippines, Poland, Romania, Sweden, Thailand, Turkey, Vietnam, and a very large majority of countries have a unitary form of government. Unlike a federal system, the unitary system is centralized, with only one true zone of power—the national government. There may be some powers granted to local authorities, but these regional officials serve in that role only because the national, unitary government permits them to do so; whenever it wants, the national government may eliminate or reconfigure regional governments in any way it desires because governments below the national level exist only as a matter of administrative efficiency or convenience in implementing national programs.


3.In a confederacy, the member-states are, ultimately, supreme. A province within a nation—or, in a multinational arrangement such as the European Union, the national membership—has the greater powers, whether directly stated or not, such as to secede from (leave) the larger governing structure. Some prominent past confederacies have included the early United States under the Articles of Confederation (1781–89) and the Confederate States of America (1861–65), or, more recently, Senegambia (1982–89) and Serbia-Montenegro (2003–06). Also, there are current supranational organizations, such as the European Union (EU), with confederacy characteristics. In the EU, for example, the national members have ceded to it some powers, but these members retain so much control over foreign policy, national defense, and other aspects of sovereignty that the entity is not a federal system. Confederation thus may be a step between federalism and independent statehood as a federal system disintegrates (e.g., the former Soviet Union, Czechoslovakia, and Yugoslavia); or confederation can be a step in the opposite direction, as independent nations move toward federalism.


STATE STATUTES


State statutes constitute another important source of U.S. law. Just as some legislative powers are exclusively federal, others (reserved powers) remain exclusively or primarily within the domain of the states—for instance, divorce law and the common law of torts and contracts.
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A third class of powers is shared by the state and federal governments. Sometimes the absence of Congressional action in regard to a shared power permits the states to act, even though Congress could preempt (bar) state action. (Preemption can be express, or it can arise implicitly from a Congressional legislative scheme intended to have uniform, national application.) Regulation of commerce tends to be such a shared power.


So long as a nonpreempted state regulation: (a) does not directly regulate interstate commerce, (b) concerns essentially local matters, (c) does not discriminate against out-of-state commerce, and (d) is the least burdensome method for achieving legitimate state objectives, it will usually be permitted if the state interest in maintaining the regulation outweighs any burdens imposed on interstate commerce. The courts ultimately make this determination.




Exception: Courts sometimes hold that even without federal regulations, the commerce clause bars certain state legislation because an area requires national uniformity or is otherwise unsuited to state action. However, just as Congress may preempt state actions, so it may overturn these “negative implications” of the commerce clause and allow state regulation.





DETERMINING THE VALIDITY OF STATE STATUTES


In determining the validity of a state law involving a shared power, the court must first determine (1) whether the state law conflicts with a federal law, that is, whether a person obeying the state law would violate a federal law, and (2) whether Congress intended to preempt state legislation in that area. If the answer to either question is “yes,” the state law is void.


TWO TYPES OF LAWS THAT CANNOT BE PASSED BY CONGRESS OR THE STATES


In addition to rights discussed previously, two other fundamental rights stated in the U.S. Constitution apply to the states as well as the national government. These rights, specifically set forth in Article I, Sections 9 and 10, are individual freedom from (1) ex post facto laws (laws making criminal past actions that were not defined as criminal when they occurred), and (2) bills of attainder (laws intended to single out an individual and/or punish him/her without benefit of a trial).




YOU SHOULD REMEMBER


Major legislative powers are divided between the state and federal governments. They are exclusively federal, exclusively or primarily state, or shared. Congress may preempt some areas that would otherwise be shared with the states.


The power to regulate commerce is an important example of a shared power, although certain areas are barred from state regulation.


Neither Congress nor the state legislatures may pass an ex post facto law or a bill of attainder.





LOCAL ORDINANCES


An ordinance is an enactment by a legislative body below the state level (a city council, a county legislature, a town board, etc.). Ordinances deal with local concerns such as zoning, on-street parking, area speed zones, and littering, and are designed to promote the safety and general welfare of the community to which they apply.


RULINGS OF FEDERAL, STATE, AND LOCAL AGENCIES (ADMINISTRATIVE LAW)


Legislation or case law cannot cover every actual or potential problem that arises in a dynamic, increasingly complex society facing numerous social, economic, and technological issues. Also, legislatures or courts cannot develop or retain the expertise to handle all specialties. Therefore administrative agencies have been created by legislative acts known as enabling acts, whereby the government—federal, state, or local—delegates some of its authority to the agency.




A typical enabling act sets forth the objectives and standards by which an agency is to administer the law in a particular field. The agency then develops technical expertise in order to fill legislative gaps with detailed rules and to render sound decisions in individual cases.


Agencies can monitor regulated industries continuously, whether or not there have been violations. While still bound by constitutional protections (e.g., due process), agencies can proceed more quickly and informally than ordinary judicial processes entail.


Congress or state legislatures may not completely abdicate their legislative responsibilities. Before delegating authority to an agency, Congress or the state legislatures must first determine the basic legislative policy and declare standards for the agency to follow.





Many federal or state agencies have a mixture of legislative, judicial, and executive powers. (Administrative agency judicial proceedings are discussed in Chapter 3, pages 82–83.) Agencies perform some or all of seven functions, with certain functions being more important in some agencies than in others: (1) advising, (2) reviewing, (3) supervising, (4) rule making, (5) investigating, (6) prosecuting, (7) adjudicating. Enforcement powers may include fines, prohibitions, restrictions on or revocation of licenses, and the threat of public exposure.


Some agencies are directly under the supervision of one of the three branches of government, usually the executive. However, a large number are independent agencies, and their legislative hearings and the rules they make are generally free from outside control. Examples of independent federal agencies include the Federal Communications Commission, Federal Reserve Board, Federal Trade Commission, International Trade Commission, National Labor Relations Board, and Securities and Exchange Commission.


The federal Government in the Sunshine Act (1976) requires that most agencies have open public meetings with agendas published in advance. Meetings concerning national defense, trade secrets, foreign policy, law enforcement, or personnel matters need not be public. All federal rules can be viewed in the U.S. Code of Federal Regulations (the CFR).




The Freedom of Information Act (FOIA) requires federal agencies to disclose information that the agencies have in their possession. A citizen’s proper, narrowly worded request for information may not be refused. However, while Congress cannot be denied information, there are ten areas in which agencies are exempt from FOIA requirements (i.e., do not have to turn over information to private parties): (1) national defense, (2) foreign policy, (3) trade secrets or other commercial or financial information that was obtained from an outside source and should be deemed privileged or confidential, (4) bank examiners’ reports and other material in the reports of agencies responsible for regulating financial institutions, (5) geological or geophysical data (including maps) concerning wells, (6) personnel, medical, and similar files whose disclosure would clearly be an unwarranted invasion of personal privacy, (7) investigatory records compiled for law enforcement purposes, (8) interagency or intra-agency memoranda or letters, (9) an agency’s internal personnel rules and practices, (10) subjects on which another federal statute specifically allows the agency to keep information secret.





The actions of an administrative agency must conform with:


(a)constitutional law,


(b)relevant general acts governing administrative procedure (e.g., the federal Administrative Procedure Act),


(c)requirements in the agency’s own enabling act, and


(d)rules of the agency itself.


Courts generally have strong power to review and perhaps overturn agency actions as unconstitutional, in violation of the enabling act, or otherwise. When exercising its legislative (rule-making) powers, the typical agency does not need to hold a hearing. However, the agency’s own rules, or general statutes such as the federal Administrative Procedure Act, may require that the agency give notice of a proposed rule (e.g., through publication of the proposed rule in the Federal Register) and afford interested parties the opportunity to submit written or oral comments. The federal Negotiated Rulemaking Act (1990) is intended to foster cooperative rulemaking—rules negotiated between agencies and affected parties. Also, the Regulatory Flexibility Act of 1980 (RFA), as strengthened via several amendments (e.g., the Small Business Regulatory Enforcement Fairness Act of 1996), requires agencies to consider their proposed regulations’ impact on small entities, to analyze alternatives that minimize such impacts, and to make these analyses available and subject to public comment. The covered “small entities” are small businesses, nonprofit enterprises, and governments for municipalities or for school or other special districts for a population of under 50,000. Nearly every state has enacted a similar law meant to make regulations proportionate to the size of affected entities.




YOU SHOULD REMEMBER


Certain legislative, judicial, and/or executive powers have been delegated to federal, state, and local administrative agencies. Many agencies are not directly supervised by the legislature or executive; they are independent agencies.


An administrative agency may have to give interested parties both notice and an opportunity to comment before making a rule or regulation.





DECISIONS BY FEDERAL AND STATE COURTS


In the United States, as in England, decisions handed down by federal and state courts, that is, case law, constitute a primary source of the common law. New cases requiring the interpretation of statutes arise continually. When no precedent can be found, the judge’s decision will produce a new legal principle.


A case may originate in either a federal or a state court, depending on the nature of the suit.


Under Article III of the U.S. Constitution, the federal courts’ power is limited to actual “cases or controversies.” This provision has prevented federal courts from furnishing advisory opinions, even if requested by another branch of government. (Many state courts can and do issue advisory opinions.) The case must be a real dispute between opposing parties with actual interests in the case (standing to sue, because of direct and immediate injury from, or other such connection with, the matter at issue). The proceeding must be in an adversarial format. Federal district courts have original jurisdiction (meaning that proceedings commence there) over federal criminal cases and certain specified civil cases.


The U.S. Supreme Court has original jurisdiction when the parties include ambassadors or other foreign officials, or when two states are the opposing parties. However, almost all of the cases heard by the Supreme Court arise out of its appellate jurisdiction: the power to hear appeals from other courts’ decisions. Appeals generally involve interpretation of constitutional law and/or federal statutes.


The various types of courts and the cases they handle are discussed more fully in Chapter 3.




YOU SHOULD REMEMBER


Decisions by state and federal courts are a primary source of U.S. common law.


To originate in a federal court, a case must involve a real dispute between opposing parties.


The U.S. Supreme Court has original jurisdiction over certain cases, but its main function is to review lower court decisions that have been appealed.





KNOW THE CONCEPTS


DO YOU KNOW THE BASICS?


1.For each of the three branches of the federal government, describe the system of checks and balances on the powers of the other branches.


2.Name three Congressional powers specifically enumerated in the U.S. Constitution.


3.By what constitutional provision does Congress have the implied powers to take legislative action not specifically mentioned in the U.S. Constitution?


4.State the general test for determining whether a tax is constitutional.


5.How does Congress use its power to spend as a method for national regulation?


6.What two types of bills may neither Congress nor a state legislature pass?


7.Name the seven general functions that may be performed by an administrative agency.


8.State the two major standards for review in equal protection cases, including the type of cases that fall under each standard.


9.Name three independent federal agencies.


10.Over what types of cases does the U.S. Supreme Court have original jurisdiction?


11.Name two fundamental rights set forth in the Fourteenth Amendment to the U.S. Constitution.


TERMS FOR STUDY


affectation doctrine


appellate jurisdiction


bill of attainder


Bill of Rights


checks and balances


commercial speech


confederacy


constitution


delegated authority


due process


eminent domain


enabling act


equal protection


ex post facto law


federalism


judicial review


“necessary and proper” clause


ordinance


original jurisdiction


preemption


rule


states’ rights


statute


“supremacy” clause


unitary system


PRACTICAL APPLICATION


1.Commerce-in-Claus is an interstate shipper of Santa Claus outfits. A neighboring state has passed a law raising fees on its toll roads for all trucks with out-of-state registration, but no one else. Is this constitutional? Discuss. What bearing does Santa Claus have on your answer?


2.Suppose that a dissatisfied customer brings his complaint against XYZ, Inc., to the state legislature, which passes a law making illegal XYZ’s sales arrangement with the customer. Effective 30 days after the law’s enactment, XYZ’s sales license is to be suspended for 3 months. What should XYZ do? What arguments should XYZ make?


3.Congress has enacted a broad statutory scheme covering most aspects of labor/management relations. Fearing that unionization would increase operational costs for the town’s private employers, Poor Town’s board of commissioners wants to keep a national union from organizing any of the workers. What legislation may the commissioners enact?


4.A state statute prohibits businesses from contributing to election campaigns. This statute is challenged in court by a group of law students. What will be the outcome?


5.In Problem 4, on what grounds should the law be challenged?


6.Scott Sneaky wants the state legislature to pass a law that would provide his business with a series of windfall profits. A friend has persuaded him to go to a state administrative agency to obtain a rule that would serve essentially the same purpose and, Scott hopes, would avoid the publicity that would probably kill the chance for a new law in his favor. Assuming that there are no constitutional problems with Scott’s plan, will it succeed?


ANSWERS


KNOW THE CONCEPTS


1.Executive: veto legislation, appoint federal judges.


Legislative: override veto, compel executive official’s attendance at hearings, refuse to confirm appointments, limit scope of judicial review, increase the number of federal judges, impeach executive or judicial officials.


Judiciary: limit or invalidate laws or executive actions.


2.To regulate foreign and interstate commerce, to tax, and to provide for the nation’s defense and general welfare.


3.The “necessary and proper” clause of Article I, Section 8.


4.A tax may serve to regulate an activity. However, the more a tax acts as a punishment rather than as a source of revenue, the more likely it is to be judged an invalid penalty.


5.By placing conditions (compliance with a regulatory framework) upon participation in a federal program. Without compliance, the would-be participant—be it a state or local government, a corporation, or an individual—cannot receive the federal money.


6.An ex post facto law and a bill of attainder.


7.Advising, reviewing, supervising, rule making, investigating, prosecuting, and adjudicating.


8.“Strict scrutiny” (differential treatment constitutional only if (1) drawn as narrowly as possible, and (2) necessary to achieve a compelling governmental interest): cases involving adverse impact on racial, religious, and nationality minorities.


“Rational basis” (differential treatment constitutional when reasonable and related to a permissible governmental goal): cases involving business regulation or “nonsuspect” classes.


A third, intermediate standard for review is sometimes used for differential treatment based upon sex or illegitimacy. There, the differential treatment must be substantially related to achieving an important governmental goal.


9.Federal Communications Commission, Federal Trade Commission, National Labor Relations Board. For other agencies, see page 40.


10.Cases involving ambassadors or other foreign officials and cases in which two states are adversaries.


11.Due process and equal protection.


PRACTICAL APPLICATION


1.No. The state’s action violates the commerce clause by purposely imposing a greater burden on interstate commerce than on local interests. Moreover, Congress may have preempted such state legislation.


The state’s action also appears to violate the Fourteenth Amendment’s guarantee of equal protection. The court may not believe that the state had a reasonable justification (rational basis) for the law.


Re: Santa Claus


A claim based on religious freedom, or one asking for the equal protection clause’s “strict scrutiny” test because there is a suspect class (religion), would probably fail. Regardless of whether the Santa Claus aspect of the company gives it a religious affiliation, the legislation does not discriminate based on religion; the basis of the discrimination is whether or not a vehicle is an out-of-state truck.


2.Challenge the law in the courts. It seems to be both an ex post facto law and a bill of attainder, which are prohibited by Article I, Sections 9 and 10, of the Constitution.


3.None. The commissioners must follow the federal law. Inasmuch as the subject of unionizing has been preempted, no state, let alone a local government, can pass laws in this area (e.g., an ordinance prohibiting or limiting union activities).


4.The law students will be dismissed as plaintiffs. They are not members of the class affected by the statute (businesses), and therefore do not have standing to sue. The businesses themselves should be able to have the same statute declared an unconstitutional infringement of their right to free speech.


5.Violation of equal protection: the law treats businesses, including individuals and corporations, differently from other persons, and this differential treatment is neither reasonable nor related to a permissible, governmental purpose.


Violation of due process: The Fourteenth Amendment’s due process clause incorporates the First Amendment of the Bill of Rights, and thus protects persons from a state’s infringement of their right to free speech. In First National Bank of Boston v. Bellotti, 435 U.S. 765 (1978), the Supreme Court held unconstitutional a Massachusetts statute that prohibited most corporate spending on political referendum proposals.


6.It is difficult to say. The agency rule-making process may indeed be less publicized, and thus Scott may be able to get a new rule promulgated. However, either of two factors may keep Scott from succeeding: (1) since this is an area apparently still open to the state’s customary legislative oversight, it may not have been delegated to the agency in the enabling act; (2) the rulemaking process usually requires notice to the public and an opportunity for comment. Thus publicity and/or opposition is, in fact, possible.
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THE U.S. COURT SYSTEM AND THE LEGAL PROCESS




KEY TERMS


jurisdiction the power to hear and decide the issues in a case (subject-matter jurisdiction) and to bind the parties (personal jurisdiction)


pleadings the papers filed in court, with copies to other parties concerned, in preparation for bringing or defending a lawsuit before the court


discovery pretrial procedures by which the parties to a lawsuit obtain information from other parties and from potential witnesses


trial the proceedings before a competent tribunal in which a civil or criminal case is heard and adjudicated





Most of this book focuses on substantive law, such as contracts, business associations, and commercial paper. This chapter, though, concerns the places and methods for resolving disputes and applying the substantive law to individual cases.


THE TWO MAJOR U.S. JUDICIAL SYSTEMS


There are two main court systems in the United States, the federal and the various state systems.


STRUCTURES OF THE FEDERAL AND STATE COURT SYSTEMS


The hierarchical structure of federal courts is comparable to that of the various state court systems. Therefore, by way of example, we will look at the federal court system.


At the bottom rung are 94 U.S. district courts, with 677 judges altogether. These are trial courts. In each state there is at least one federal district court. Each district court may include any number of judges, one of whom will hear a particular case.


If a party wishes to appeal the district court’s judgment, he/she brings the case before the appeals court, the circuit court, for that district. Besides the U.S. Court of Appeals for the Federal Circuit, a specialized court based in Washington, D.C. for specific subject matter such as patents, trade, and government contracts, there are 12 geographic circuits. Altogether, there are 179 circuit judges, 12 of whom serve on the federal circuit. These are the geographic circuits, their principal court locations, and the states or territories from which federal district court appeals are heard:


First Circuit—Boston; Maine, Massachusetts, New Hampshire, Rhode Island, and also Puerto Rico


Second Circuit—New York City; Connecticut, New York, and Vermont


Third Circuit—Philadelphia; Delaware, New Jersey, Pennsylvania, and also the Virgin Islands


Fourth Circuit—Richmond; Maryland, North Carolina, South Carolina, Virginia, and West Virginia


Fifth Circuit—New Orleans; Louisiana, Mississippi, and Texas


Sixth Circuit—Cincinnati; Kentucky, Michigan, Ohio, and Tennessee


Seventh Circuit—Chicago; Illinois, Indiana, and Wisconsin


Eighth Circuit—St. Louis; Arkansas, Iowa, Minnesota, Missouri, Nebraska, North Dakota, and South Dakota


Ninth Circuit—San Francisco; Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada, Oregon, Washington, and also Guam and Northern Mariana Islands


Tenth Circuit—Denver; Colorado, Kansas, New Mexico, Oklahoma, Utah, and Wyoming


Eleventh Circuit—Atlanta; Alabama, Florida, and Georgia.


D.C. Circuit—Washington, D.C. (Because of its heavy volume of work, for example, in administrative law, the District of Columbia—with just one district trial court [for Washington, D.C., of course]—has its own circuit.)


Lastly, appeals from circuit court decisions (or from holdings of the highest court of the state) may be heard by the U.S. Supreme Court. In a few cases, a party has an absolute right of appeal. Supreme Court review by appeal is a matter of right when:


(1)a state court declares a treaty or federal statute invalid or holds that a state law does not violate a treaty, the U.S. Constitution, or federal statutes; or


(2)a federal court


(a)decides that a state law violates federal law; or


(b)if the federal government or its employees are parties, rules that a Congressional statute is unconstitutional.


In most cases, however, it is within the sole discretion of the Supreme Court whether to hear an appeal. Usually the case must involve a federal question (e.g., about the U.S. Constitution and/or a federal statute). Only if four of the nine Justices agree to it is a writ of certiorari granted so that a discretionary appeal is heard by the U.S. Supreme Court. Instead, although the Supreme Court issues about 60 to 80 opinions annually, it refuses to hear an appeal (states “cert. denied”) for some 7,000 to 8,000 petitions each year.




Federal judges—appointed for life (at age 70, a judge may go on “inactive status” at full pay).


State judges—usually for a set, renewable term and with a mandatory retirement age; sometimes appointed but usually elected; some elections are “contested” elections (between different candidates); some elections are “retention” elections (voters vote “yes” or “no” on whether to retain a judge); sometimes a mixed approach—first appointed, then subject to retention elections.





Of course, there are other types of courts. For instance, many federal and state administrative agencies have their own judicial systems. There are specialized courts (e.g., federal bankruptcy courts), and states generally have special courts (ones without juries) for cases involving small amounts or special litigants, such as orphans or landlords and tenants. However, the general trial courts, with juries available, remain the crucial arena for most important cases.


The following diagrams show the structures of the federal court system and a typical state system.


JURISDICTIONS OF THE FEDERAL AND STATE COURT SYSTEMS


As discussed in Chapter 2, the national and state governments have different, but sometimes overlapping, spheres of power. This holds true also for their court systems. The power of a court system to hear and decide a case is called its jurisdiction.


• SUBJECT-MATTER JURISDICTION




Subject-matter jurisdiction:judicial power to decide the issues in a case.
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The federal courts are limited to hearing cases specifically placed within their power (subject-matter jurisdiction) by the U.S. Constitution or other laws. Numerous federal statutes, as well as certain exclusively federal areas under the Constitution (e.g., admiralty, bankruptcy, patents, copyrights), give the federal courts a vast array of subjects to decide: these areas are called federal questions (cases involving the federal constitution, statutes, or treaties). While sometimes federal court jurisdiction is exclusive (e.g., prosecution of persons charged with violating federal criminal laws), in some areas jurisdiction is concurrent, that is, state courts can also hear cases on these subjects.


In addition to federal questions, Congress has provided another form of subject-matter jurisdiction to the federal courts: diversity jurisdiction. This means that, when the opposing parties in a civil lawsuit are citizens of different states, a matter based on state law (and normally brought before a state court) can be heard in federal court if one of the parties requests it and if the amount in controversy is above $75,000.1 (Corporations are treated as being “citizens” of both their place of incorporation and their principal business location. Under Hertz Corp. v. Friend, 559 U.S. 77 (2010), that place is defined as the state where the corporation’s headquarters is located.) For partnerships (including general partnerships, limited partnerships, and limited liability partnerships), as well as limited liability companies, trusts, and unincorporated associations, however, courts look to the citizenship of each general partner or member; so those entities are citizens of every state in which partners/members are citizens.


Diversity must be complete; that is, in cases involving multiple parties not even one party may have the same state citizenship as an opposing party. (It does not matter if parties on the same side, for example, two plaintiffs, come from the same state.) Except when the U.S. Constitution or federal statutes apply, the federal courts deciding a diversity case must apply state substantive law—both the state’s statutes and its common law. That is the approach mandated by the U.S. Supreme Court’s landmark decision in Erie Railroad Co. v. Tomkins, 304 U.S. 64 (1938). Federal courts, however, follow federal procedural law, even in diversity cases.


If a defendant wishes to transfer a case from one state to another, or from state court to federal court, his/her request will be for removal. Such requests must be made at the beginning of the case and are premised on the claim that the correct jurisdiction lies in another court. In seeking a transfer from state to federal court, the defendant is often simply exercising a right to invoke diversity jurisdiction, or some other concurrent federal jurisdiction, which the plaintiff failed to use but the defendant also has a right to choose.


As for the state courts, they are generally open to hear any type of case unless it is precluded by the U.S. Constitution or federal statutes or treaties. Most common law areas—for instance, torts, contracts, crimes—tend to be brought before state courts.



• PERSONAL (IN PERSONAM) JURISDICTION


In addition to subject-matter jurisdiction, for each particular case a court needs jurisdiction over the litigants themselves.




Personal (in personam) jurisdiction:judicial power over the parties in a case.





By filing a lawsuit the plaintiff voluntarily submits to the court’s personal jurisdiction. Personal jurisdiction over the defendant depends on: (1) his/her being properly served with the complaint and summons; and (2) his/her having sufficient ties to the state in which the lawsuit was filed. Obviously, if the defendant resides or works in the state (or a business is incorporated or has an office in the state), personal jurisdiction is well founded. Also, states have passed “long-arm statutes,” which extend personal jurisdiction over people or corporations that do business in the state, own real property there, or (in cases involving a tort or contract) committed the alleged tort in the state or entered the contract in the state.


There are many other grounds for “long-arm” personal jurisdiction. For each case, the key constitutional question is whether the defendant has had enough “minimal contacts” within the state so that requiring him/her to defend the lawsuit in that state does not violate due process of law (Fifth and/or Fourteenth Amendments) by offending “traditional notions of fair play and substantial justice” [International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).] Any presence in a state, other than a passive Internet site accessible there,2 may leave a firm subject to personal jurisdiction.


But the possibility of personal jurisdiction often depends upon whether it is specific or general. Specific personal jurisdiction arises from (1) the defendant’s contacts with the state where the case has been filed (the forum) and (2) how the case relates to issues (e.g., an accident, a contract) arising from those contacts. As stated in International Shoe, 326 U.S. at 318, general personal jurisdiction occurs when “continuous corporate operations within a state [are] so substantial and of such a nature as to justify suit against [the defendant] on causes of action arising from dealings entirely distinct from those activities.” In other words, an out-of-state corporation’s “affiliations with the State [must be] so ‘continuous and systematic’ as to render [it] essentially at home in the foreign state” (and thus it is fair to subject it to a lawsuit having nothing specifically to do with the corporation’s in-state conduct). Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915 (2011).


As a further refinement of personal jurisdiction concepts, 56A Supreme Court’s decision in Daimler AG v. Bauman, 571 U.S. 117 (2013), rejects the notion that it reaches a corporate defendant whenever a party related to that corporation performed a function, in the forum state, “important” to the corporation. Such logic would mean that anything a corporation does through an agent, distributor, independent contractor, subsidiary, or other relations could subject the corporation to general jurisdiction—a “sprawling view of general jurisdiction.” The Daimler holding’s main effect is to maintain the distinction between specific and general personal jurisdiction first established in International Shoe.




A defendant who does not challenge the court’s personal jurisdiction over the defendant is deemed to have consented to that court’s determination of rights and obligations.3 However, the defense, that subject matter jurisdiction is lacking, cannot be waived.





VENUE, CONFLICT OF STATE LAWS, AND FULL FAITH AND CREDIT


• VENUE


When a court has authority over the subject matter and parties of a lawsuit, it has jurisdiction. However, there still may be problems with venue, that is, the place (usually the county) where the case will be tried.


Generally, a lawsuit is to be brought in the judicial district where the parties work or reside, where the disputed interest in land is located, or where the occurrence leading to the lawsuit took place. Proper venue is defined by statute, and is usually based on the notion of convenience to the parties, especially the defendant. If there is to be a change in venue, it usually must be requested at the outset of the case. In rare instances, pretrial publicity or other factors may force a change of venue later in the case.


• CONFLICT OF STATE LAWS


Obviously, the law varies from state to state. The doctrine of stare decisis (see Chapter 1) does not require one state to follow another state’s precedents.


What makes matters even more confusing is that disputes often arise out of transactions occurring in more than one state. Which state’s substantive laws are to govern the resolution of such a dispute? This question is covered by a body of law known as conflict of laws (or choice of laws).




Although a court will almost always apply its own procedural law (rules about form of pleadings, discovery, and the like), it must look to conflict-of-laws principles to choose between differing substantive laws (e.g., on contracts, torts, agency). The forum jurisdiction (where the dispute is being tried) determines that most basic question: whether something is a matter of procedure or of substance. The following matters usually are classified as procedural (hence, governed by the trial court’s rules) when a conflict of laws occurs: (1) whether a claim is actionable (ripe; a legally sound claim in front of the appropriate court); (2) identity of the proper parties able to sue or to defend a suit; (3) admissibility of evidence; (4) relative priority of protected interests; (5)set-off claims and rights; (6) the nature and extent of remedies; (7) methods of enforcing a judgment; and (8) the right to appeal.





Example: Conflict of Laws


A Colorado court is deciding a case involving a contract executed in New York, performed in Missouri, and involving Delaware corporations with principal offices in Colorado. So long as the lawsuit remains before a Colorado court, it will be governed by Colorado rules of procedure. However, interpretation of the contract may be based on the law of another state, such as New York or Missouri.


For torts, the applicable law is usually the law of the state where the injury occurred.


For real property, the courts ordinarily look to the law of the state where the property is located. For an inheritance of personal property, the applicable law is usually the domicile of the decedent, and for contracts, the courts usually look to the law intended by the parties. A court ordinarily honors an express stipulation in a contract that the contract is to be governed by a particular state’s laws. Even if no such express statement is made, courts will often look to the parties’ implied intentions. At that point, though, the courts may turn to an earlier approach (still followed in some states) governing conflicts of law in contract cases: use of the law (1) where the contract allegedly was made, such as to determine issues of contract validity, or (2) where the alleged contract was to be performed, such as to decide matters related to a purported breach. (In very complex tort or contract cases, some courts seek to determine, and then apply, the law of the state with the most significant ties to the parties and the matter in dispute.)




Usually the parties’ choice-of-law provision controls. But there are some exceptions to the idea that a contract’s “choice of law” provision governs. Sometimes a court finds that its state’s laws overcome a choice-of-law clause favoring the law of another state. A survey of decisions indicates that courts have found the following laws embody public policies that warrant overriding the contractual choice-of-law clause: (1) prohibitions of covenants not to compete; (2) unconscionability doctrines; (3) fair dealership laws; (4) boxing licensing schemes; (5) state bankruptcy laws;





In criminal cases, conflicts of law simply do not arise. Courts apply their own substantive as well as procedural laws, even for acts committed elsewhere. Of course, if another jurisdiction’s interests are paramount (i.e., because the crime took place on its soil), then the alleged criminal can be extradited (sent, via a legal process, to the other jurisdiction). Thus the accused is almost always tried in the place where the crime supposedly occurred.




Extradition (to send the accused to the jurisdiction in which the crime was committed) is usually an easy formality between states within the United States; but extradition can be difficult between foreign countries, depending on:


1.treaty obligations (or lack thereof),


2.the status of the accused (e.g., diplomatic immunity, or powerful business interests),


3.the two nations’ substantive law and culture concerning the alleged crime(s), and


4.the similarities and differences between the two nations’ criminal law procedures—e.g., what sort of trial; what rights to have counsel, subpoenaing of witnesses, and cross-examination; what sorts of presumptions for or against the defendant; what range and likelihood of punishment; and what type of decision-maker—e.g., an independent judge, a jury, a bureaucrat, or a “political flunky.”






• FULL FAITH AND CREDIT


Article IV, Section I, of the U.S. Constitution states, “full faith and credit shall be given in each State to the public acts, records and judicial proceedings of every other State.” This “full faith and credit” clause does not mean that other states must adopt the reasoning on which a decision was based; one state’s precedents are not binding on another state. It simply means that other states must recognize the validity of a civil or criminal judgment as it specifically affects the rights and duties of the parties subject to that judgment (i.e., involved as parties in the original case), provided, however, that the original court had personal and subject-matter jurisdiction.




YOU SHOULD REMEMBER


Although there are many types of courts, the main state and federal judicial systems involve general, trial courts, with appeals taken to one or more higher courts.


Federal courts have particularized subject-matter jurisdiction, usually based on “federal questions” or diversity jurisdiction.


State courts have general subject-matter jurisdiction.


Personal (in personam) jurisdiction requires that the defendant reside or work in the state in which the lawsuit was filed, or have other clear-cut ties to the state. Long-arm statutes grant courts power over out-of-state individuals and corporations in certain specified circumstances.


Courts follow their own procedural law. However, in some cases, they may apply the substantive law of another state.


For torts, the applicable law is usually that where the injury occurred.


For contracts, courts generally look to the law intended (expressly or implicitly) by the parties to the contract.


In criminal cases, courts apply their own substantive and procedural laws, regardless of where the acts were committed; however, almost all criminal prosecutions take place in the same state where the alleged crime occurred.


Once a court with jurisdiction renders a judgment, the U.S. Constitution’s “full faith and credit” clause requires that, as between the parties to the lawsuit, the judgment must be honored by other states’ courts.





TAKING A CASE TO COURT


Assume that Paul Plaintiff decides to sue Doris Defendant for breach of contract. Paul must file his lawsuit in an appropriate court and thereafter, since this is a civil case, meet the procedural rules governing civil litigation.


Procedural law is very complex and varies from court to court. There are federal rules of procedure, and each state court system also has its own set of procedures. Appellate courts have different rules from trial courts, and even the same type of courts, in the same jurisdiction (e.g., the same state), may have different local rules for each court. Moreover, criminal and civil cases follow different rules.


Nevertheless, it is also fair to say that, despite the differences, most cases follow a general pattern of procedure. In our case (Paul Plaintiff v. Doris Defendant), we will follow the general procedural pattern usually found in any American court of law. (For all cases, settlement can come at any point in the process.)



THE PARTIES TO A LAWSUIT


The person who initiates a lawsuit is called the plaintiff. The person sued is the defendant. In equity cases (see Chapter 1), these parties are instead often called the petitioner and the respondent, respectively. In a criminal case, there is no “plaintiff”; rather, the criminal defendant is opposed by the state itself, often called “the prosecution” or even “the people.” (Criminal cases are brought on behalf of the public as a whole.)


THE PLEADINGS


The papers required to bring the issues in a lawsuit before the court are termed the pleadings. Paul’s lawsuit (action) against Doris starts when he or his lawyer files a complaint (sometimes called a declaration, petition, or bill of complaint) with the clerk of a trial court having proper jurisdiction and venue. The complaint should include a statement of facts, the basis of the suit (in this case, alleged breach of contract), and a request for one or more remedies (e.g., damages or an injunction). Often a complaint must also include information showing that the court has jurisdiction and venue. Paul’s complaint might be as follows:


Example: Plaintiff’s Complaint
















	Paul Plaintiff,


	*


	In the Circuit Court







	Plaintiff


	*


	For Our County







	v.


	*


	State of Bliss







	Doris Defendant,


	*


	Civil Action No. AA-000







	Defendant


	 


	 







	*****








COMPLAINT


The plaintiff, Paul Plaintiff, by his attorney, Lucretia Lawyer, sues the defendant, Doris Defendant, and says:


1.Paul Plaintiff (hereinafter, “Plaintiff”) and Doris Defendant (hereinafter, “Defendant”) are both residents of the State of Bliss. This action concerns a contract entered into in Bliss between Plaintiff and Defendant. The amount due and owing to Plaintiff by Defendant is more than $10,000.00.


2.Based on the facts stated in paragraph 1, jurisdiction over this subject matter and over the person of Defendant is found upon Bliss Code, Courts Article, Sections 21 and 22.


3.Defendant resides in Anytown, Our County, State of Bliss. Venue is thus founded upon Bliss Code, Courts Article, Section 31.


4.At various times in or around August, September, and October, 2024, Plaintiff, at the request of Defendant, delivered certain XYZ computers and ABC software programs to Defendant. The price agreed upon by Defendant was $29,000.00, and Defendant has made only one payment of $2,000.00.


5.Payment was to be made within thirty (30) days of delivery. Despite Plaintiff’s repeated demands for payment, Defendant has refused and continues to refuse to pay the remaining amount owed.


WHEREFORE, Plaintiff demands judgment against Defendant for damages in the sum of Twenty-Seven Thousand Dollars ($27,000.00), plus prejudgment interest, costs of suit, attorney’s fees, and such other relief as the Court deems just and equitable.


_______________________


Lucretia Lawyer


Attorney for Paul Plaintiff


100 Lawyers Lane


Big City, Bliss


The sheriff or other such official then serves a summons and a copy of the complaint on Doris Defendant. Alternative methods of “service of process” include using a private process server or sending the summons and complaint by certified mail (receipt returned to sender); in either case, an affidavit is usually filed attesting to the fact that the defendant received the summons and complaint. In a case involving land or certain corporate defendants, service may be made by publishing notices in a newspaper or elsewhere and/or serving the summons and complaint upon an authorized state official, such as the state secretary of state or other registrar of corporations. There are many other variations on these procedures, which differ from state to state. Electronic service of process (e-service) and, even more so once the case has been filed, electronic filing of pleadings (e-filing) increasingly are used.




International Law: The Hague Service Convention (1965) established procedures for serving process in another country, whether by using


1.a central governing authority in that other country;


2.diplomatic channels; or


3.any other method of service permitted by the laws of that other country (even just via mail, although some nations have chosen not to permit that type of service).


The Convention’s signatories encompass about 85 countries, including every European nation other than a couple microstates (e.g., Vatican City). Of the top twenty trading or producing nations worldwide, only two—Indonesia and Saudi Arabia—are not signatories.


The Convention’s language indicates that its purpose is to give notice to a party, not grant jurisdiction. In fact, the Convention provides no basis for personal jurisdiction, which must first be established through a long-arm statute or other domestic law. Thus, the Convention does not replace, but instead supplements, the domestic law requirements for jurisdiction.


Direct mail, fax, or Internet transmissions are typical methods for filing and exchanging documents once the lawsuit has been answered, but—at the initial stage—service of process usually requires more, such as use of a government agency and providing the defendant with a translated copy of the complaint and the summons.





The summons notifies Doris Defendant that she must file her answer to the complaint with both the court and the plaintiff’s attorney within a certain time period (usually 20 or 30 days, though often longer for out-of-state defendants). The summons also tells the defendant that failure to file an answer will lead to a judgment by default for the plaintiff.


An answer, though, is not Doris Defendant’s only choice. She may file a motion to dismiss, sometimes called a demurrer, in which she contends that, even if the complaint’s allegations are true, there is no legal basis for finding the defendant liable.




Major Reasons Why Dismissals May Be Granted


1.The court lacks subject-matter jurisdiction.


2.The time period to sue (statute of limitations) has expired.


3.The allegations do not set forth a breach of contract, tort, or whatever else could lead to a judgment for the plaintiff.





In most jurisdictions, as in Doris’s case, a motion to dismiss may be raised in lieu of an answer. Only if the court rules that part or all of the complaint remains viable, must the answer be filed.


The answer generally admits or denies each of the various allegations set forth in the complaint. It also may include affirmative defenses, that is, allegations of facts that, if proved by the defendant, defeat the plaintiff’s claim.


Since the court does not uphold Doris’s motion to dismiss, she files the following answer:


Example: Defendant’s Answer
















	Paul Plaintiff,


	*


	In the Circuit Court







	Plaintiff


	*


	For Our County







	v.


	*


	State of Bliss







	Doris Defendant,


	*


	Civil Action No. AA-000







	Defendant


	 


	 







	*****








ANSWER


Doris Defendant, by her attorneys, Atilla Attorney and Dewey, Cheatham & Howe, answers Paul Plaintiff’s Complaint, and says:


1.Defendant admits the allegations in the first sentence of paragraph one of the Complaint, and denies the allegations in the second and third sentences.


2.Paragraph two of the Complaint is a legal conclusion rather than a factual allegation, and thus Defendant need not admit or deny said paragraph.


3.Defendant admits the allegations in the first sentence of paragraph three of the Complaint. Defendant need not admit or deny the second sentence, which is a legal conclusion.


4.Defendant acknowledges that, after she paid plaintiff $2,000.00, some computers and software were delivered to defendant by plaintiff on one occasion in or around September 2024. In all other respects, defendant denies the allegations stated in paragraph four of the Complaint.


5.Defendant admits that she has refused and continues to refuse to pay additional money to plaintiff. Defendant denies all other allegations in paragraph five of the Complaint, including any inference that defendant owes money to plaintiff.


Affirmative Defenses


1.There was no contract between the parties.


2.In the alternative, the contract was not as alleged by plaintiff.


3.Plaintiff failed to deliver goods promised.


4.Plaintiff delivered defective goods.


5.The court lacks jurisdiction over the subject matter.


_______________________


Atilla Attorney


Dewey, Cheatham & Howe


5 Esquire Court


Big City, Bliss


(Generally, a complaint or answer may be amended unless a statute or rule specifically bars such amendment or unless the amendment is made at such a late date that its acceptance as a new pleading would be grossly unfair to another party.)


When answering the complaint, or shortly thereafter, a defendant generally has the option to file a counterclaim, which is, in effect, a “reverse” complaint: one by the defendant against the plaintiff. Two other claims are cross claims, brought by a plaintiff against one or more coplaintiffs or, more likely, by a defendant against one or more codefendants, and third-party claims, whereby a defendant brings a new party into a lawsuit. In addition, large numbers of similarly situated plaintiffs may join together in a class action.


CLASS ACTIONS


Class actions are lawsuits in which a few persons represent a group of similarly situated persons, perhaps huge in number (the “class”). Lawyers usually gather the representatives and file an action either in the federal courts under Federal Rule of Civil Procedure 23 or in a state court where the procedural rules are similar. Class action status is only to be granted if the plaintiffs are similarly situated, and thus having one large case is a fair and efficient use of court resources. For the court to grant the required class certification, the plaintiffs must show, under Rule 23(a): (1) claimants too large in number for affected persons joining together as plaintiffs in a single, traditional lawsuit (numerosity); (2) questions of law or fact common to the class (commonality); (3) representatives fairly and adequately protecting the class’ interests (adequacy); and (4) claims and defenses typical for the class (typicality).


Assuming the four elements of commonality, adequacy, numerosity, and typicality4 are present, then under Rule 23(b), a class action can proceed if:


(1)individual lawsuits, rather than a class action, would create a risk of inconsistent decisions (e.g., requiring the employer to treat an employee in a way that might undermine the employer’s ability to treat other employees equally) or would impair the interests of other class members (e.g., in cases with large potential damage awards and limited funds for payment, the first to collect damage awards may end up with the lion’s share of the total payout); or


(2)the defendant’s actions or inaction were on grounds applicable to the whole class, thereby making an injunction or other declaration of relief appropriate for the entire class; or


(3)questions of law or fact common to the class members predominate, with a class action superior to all alternatives for dealing with the issues in the case.


Most class actions fall under this last category of “predominance” and “superiority,” and it is only this form of class membership that is not mandatory. For this last category, notice must be given to potential class members, who can opt out of the class—thereby preserving their right to sue individually and waiving any right to whatever recovery the class members may receive.


In a case alleging sex discrimination against female employees, Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338 (2011), the U.S. Supreme Court overturned certification for a class of present and former Wal-Mart workers from more than 3,400 stores in a multitude of varying jobs and time periods involving thousands of different supervisors. There was, the court held, little evidence of commonality in terms of the plaintiffs’ circumstances or a corporate-wide practice—only that supervisors at each store had their own discretion concerning employment decisions. Furthermore, the court held that the Wal-Mart employees’ claims for back pay should have been interpreted as the type of claim requiring predominant, common questions of law or fact (not simply relief that might come with an injunction under Rule 23(b)(2)). So, even assuming the case could have proceeded as a class action, it should have featured notice to class members along with their ability to opt out.


The Class Action Fairness Act of 2005 (CAFA) shifts most large class-action lawsuits involving parties from different states to federal courts, removing them from the jurisdiction of state courts that historically have been more receptive to such suits. Under CAFA, class-action suits seeking more than $5 million are in federal court if fewer than a third of the plaintiffs are from the same state as the primary defendant. If the primary defendant and more than a third of the plaintiffs are from the same state, the case can still be heard in state court. CAFA also may limit the fees of class-action lawyers in that their fees from settlements must be based on rewards plaintiffs actually received (e.g., coupons redeemed), not just those issued.




Class Actions in Europe


Some countries, such as Australia, China, India, Israel, Japan, and South Africa, have followed America’s lead and now permit class actions. However, a class action or something akin thereto is a foreign concept in many nations, including much of Europe. For example, while the United Kingdom and Sweden generally allow class actions, in France and Spain class actions tend to be limited to consumer rights cases.


Without calling it a class action, many countries (e.g., Germany, the Netherlands) let settlements in some cases, such as shareholder suits against corporations, have the same effect as class action compromises. A representative case binds all plaintiffs, so that individual plaintiffs share the costs of litigation, allow one case to proceed to a resolution, and agree to have all interested parties bound to the result of that one case.





In our hypothetical case, Doris Defendant might file a counterclaim against Paul Plaintiff for return of the $2,000.00 already paid. The grounds for such a counterclaim would probably be the same as the third and fourth affirmative defenses raised in the answer: plaintiff breached the contract by failing to deliver goods and/or by delivering defective goods.


Besides the motion to dismiss, many other types of motions, that is, requests to the court, may be made before the case goes to trial. Such motions may ask for rulings on evidence, or may seek orders compelling a party or witness to provide discovery (see the next section). In fact, each party is generally free to make any motion that he/she wishes.


The most important motion is probably the motion for summary judgment, which is based on the pleadings, discovery, disclosure materials on file, and any affidavits. This motion may be filed at any time, by either party.


In the federal courts, there is a little more leeway for the court to reduce caseloads by entering a summary judgment than is the case in state courts. The U.S. Supreme Court has elaborated on the summary judgment standard found in Federal Rule of Civil Procedure 56(c)(2) by noting that summary judgment must be granted if there can be only one reasonable conclusion as to the verdict. So, for example, an opposing party cannot simply deny the facts or assert uncorroborated inadmissible hearsay statements. That is because, before a judge denies a properly asserted, factually and legally supported, summary judgment motion, the judge must find sufficient evidence that a jury could reasonably rely upon in reaching a verdict for the party opposing summary judgment.




Summary judgment is to be awarded if the judge decides that


(1) there is no genuine issue as to material (potentially determinative) facts, and


(2) when the law is applied to these facts, one party is entitled to a verdict in his/her favor.





Summary judgment may be granted on all or part of a lawsuit. For instance, if a complaint sets forth different theories of liability (e.g., negligence and breach of warranty), the defendant may be able to get one of them stricken, even if the judge will not grant summary judgment on all counts. The summary judgment process may also be used to limit or eliminate certain types of damages, such as punitive damages. Of course, plaintiffs may also gain a partial summary judgment.


The party seeking to avoid trial (summary judgment), to take a case away from the jury (directed verdict; see page 73), or to overturn a jury verdict (J.N.O.V.; see page 76) must meet the same high standards.






The “Virtual” Courtroom of the Internet


State and federal courts have teleconferences Internet court filings, computer-simulated exhibits, digital evidence, and electronically stored documents. Almost every court has a website where the public can look up real estate assessments, civil cases, deed information, judges’ opinions, and other matters.


Representing Oneself (Proceeding pro se)


A small but growing number of lawyers agree to let some clients do part of the work themselves. For example, a lawyer may let clients draft letters, conduct research, file certain documents with courts or government agencies, and deal with expert witnesses. A lawyer may limit his/her work to simply appearing in court, reviewing correspondence, helping out with the procedures for an appeal, or acting as a “court coach” for people who want to represent themselves in minor disputes: everything else is handled by the client. Problems include: (1) the lawyer still may be subject to malpractice claims, even for matters handled by the client on his own; and (2) judges may consider lawyer “ghost-writing” of court pleadings or other legal documents an unethical subterfuge (making it look like the party is pro se (acting on his/her own) when he/she actually is not). But some who have reviewed the process view the hiring of a legal “coach” as a welcome middle ground as opposed to going completely pro se.


Many state and local courts offer services to people who are proceeding pro se, or who otherwise are in search of some legal self-help (often especially related to family law).





DISCOVERY


Before there is a trial, each party is entitled to obtain information from other parties and from other potential witnesses. These pretrial procedures are known as discovery.


Ordinarily, the discovery process requires little, if any, direct judicial involvement. However, courts can order parties to comply with discovery requirements. If noncompliance continues, courts can issue an array of sanctions, including not just fines but—in extreme cases (e.g., a corporate defendant’s deliberate policy of withholding important evidence)—a default judgment for the other party.


The scope of discovery is far broader than what is permitted at trial. Going beyond what is usually allowed in the courtroom, discovery operates under rules that allow for more flexibility in questioning and in other requests for information: probing into all evidence that is admissible in court and all other information that could lead to admissible evidence.



Discovery may serve several purposes:


1.By providing parties with access to evidence that might otherwise be hidden, it prevents surprises at the trial.


2.It may narrow the issues at trial (i.e., some questions may be resolved).


3.It preserves witnesses’ testimony prior to trial (important when witnesses may be unavailable at trial, their memories may fade, or their testimony may change).


4.It may place the case in a posture suitable for summary judgment.


5.It may lead to a pretrial settlement, as opposing parties come to see their strengths and weaknesses.


The main methods of discovery are depositions, interrogatories, requests for admissions, and the production of documents. Other methods include physical and mental examinations and, in cases involving land, inspections of premises.


A deposition is sworn testimony, by one of the parties or any other witness, usually recorded and transcribed by a notary public. The testimony is ordinarily taken in response to oral questions from the parties’ attorneys, although it also can be in response to written questions.


Under the federal rules, one side—no matter how many parties there are (whether co-plaintiffs or co-defendants) on that side—may call only 10 oral depositions. For more, or to depose someone a second time, one needs court permission.




“Apex” Corporate Officers


Most courts will accede to a corporation’s request that plaintiffs conduct less intrusive discovery—depose only high-level company officials—if (1) these “apex” officers have specific, direct knowledge of relevant facts, and (2) the subordinate company employees (who normally could be expected to answer questions at depositions and furnish documents if need be) actually are less informed about the particulars of the case. The apex corporate officials may be insulated from depositions when affidavits (prepared by corporate counsel and signed by these apex officers) contained express denials that these people had any “unique,” “superior,” or “personal” knowledge of relevant facts. Sometimes, a court may even require the use of interrogatories before permitting the scheduling of the deposition of an apex corporate employee (e.g., the CEO).





Interrogatories are written questions, to be answered in writing, and under oath, by another party (generally, the opposing party). Unlike depositions, interrogatories can be directed only toward the parties themselves. Their usefulness is further limited by the fact that the answering party’s attorney can, in effect, prepare the answers. However, interrogatories usually cost less (both in legal fees and other expenses such as transcripts) than depositions, and their scope can be broader.


Requests for admissions are, like interrogatories, made and answered in writing and can be directed only toward another party. The requesting party asks the other side to admit particular facts or acknowledge the genuineness of certain documents. Admissions are conclusive. Thus the requests, with the admissions they elicit, can save trial time because the parties have already agreed on some matters.


Finally, parties may be required to produce, for inspection and copying, all their documents that may be relevant to the case. Likewise, a deposition may include document production by the witness.


• E-DISCOVERY


In electronic discovery (“e-discovery”), parties seek or provide information in electronic format (Electronically Stored Information—“ESI”). This data evidence could be text, images, databases, spreadsheets, websites, animation, audio files, instant messaging chats, calendar files, computer programs, and even malware (e.g., viruses, spyware, and Trojan horses). Probably the most frequent and valuable ESI is electronic mail (e-mail), as people are often less careful with this correspondence than with postal letters, memoranda, faxes, or other writings. Computer forensics (“cyberforensics”) is an investigation of a computer’s hard drive.


The Federal Rules of Civil Procedure (FRCP) address e-discovery and “legal hold.” Organizations must retain all paper and electronic records until each legal matter has been formally settled. The duty remains even if an organization only reasonably anticipates litigation. The FRCP explicitly names, among other things, e-mails and instant message (IM) chats as electronic records to be archived and produced when relevant. Systems must prevent changes to or deletions of original messages, with archived records kept in a form allowing efficient and timely production. The failure to meet ESI retention and management requirements puts parties at risk of claims for spoliation of evidence, summary judgment, adverse inferences about the missing evidence, and sanctions, including attorneys’ possible suspension or disbarment.


• SANCTIONS FOR DISCOVERY ABUSES


Federal Rule of Civil Procedure 37, as well as comparable rules in most states, permits judges to impose numerous sanctions for discovery abuses (e.g., for a party’s failing to provide documents or other information). Sanctions may include judicial orders (1) mandating that certain facts at issue are deemed conclusively established against the abusive party; (2) forbidding the abusive party from making or opposing certain claims or defenses; (3) prohibiting the abusive party from putting certain matters into evidence; (4) striking certain pleadings or parts of pleadings; (5) suspending all proceedings until a violation is rectified; (6) dismissing an abusive plaintiff’s action, or entering a default judgment against an abusive defendant; and (7) requiring the abusive party to pay the reasonable expenses, including attorneys’ fees, incurred by the other parties as a result of the discovery abuse. Other sanctions could be (1) a contempt of court finding, and (2) informing the jury of the abusive party’s violation.




Comparative Law on Discovery


Many other nations, particularly those with inquisitorial traditions (e.g., France, Germany), provide for little, if any, pretrial discovery by parties or their attorneys. (Any such discovery would be by the court itself.) Even countries such as the United Kingdom, with a legal system similar to the U.S. system, permit only limited discovery. Also, other countries often require a judge to be present at depositions, making the procedure more formal and controlled than it is in the United States, where only lawyers and witnesses are present.





INFORMAL DISCOVERY


Informal discovery techniques are distinct from “formal” discovery (e.g., depositions, interrogatories, requests for admissions or documents, e-discovery). Litigators also perform these informal tasks: (1) Internet searches concerning everyone pertinent to the case, such as all parties and witnesses; (2) reviewing credit, stock, or other reports (e.g., medical reports, with the patient’s permission), as well as all public filings (e.g., 10-K and 10-Q filings under the securities laws; see page 427); (3) reading news articles and government records; and (4) interviewing third parties (e.g., neighbors, acquaintances, current and former co-workers or employers). Rules, if any, are scattered, and new developments—e.g., growing and changing social media—make informal, often Internet-related discovery likely to receive much future attention by courts and regulators. So far, for instance, other than some privacy norms and regulations, there are few well-established institutional rules governing social network sites.


There are some basic rubrics for informal discovery as to witnesses and Internet searches. Ex parte interviews with witnesses are largely unrestricted by the federal rules and in most state litigation. Typically, no party to litigation has a proprietary right to a witness’s evidence; unless a privilege (e.g., attorney-client) is affected, one side in litigation cannot restrict the other side’s access to a witness. Indeed, while the Federal Rules of Civil Procedure and many state rules provide specific means for parties to compel the taking of testimony or other evidence from recalcitrant sources, this does not preclude the use of informal discovery techniques such as interviews of a willing witness. That witness may demand compensation for his/her reasonable expenses (e.g., travel costs) as well as, for experts, their time.


As for Internet searches, collecting information from online sources such as social media websites may violate professional disciplinary standards. For example, bar standards may find an attempt to deceive, and thus grounds for disciplining (e.g., censuring or even disbarring), the lawyer who uses “friending” as an investigative tool—sending a Facebook friend request to a represented party. While lawyers representing a client in litigation can access the public pages of another party’s social networking website to obtain material to impeach that party, they are not permitted to access social networking websites under false pretenses, whether directly or through agents.


THE PRETRIAL CONFERENCE


The trial issues can be narrowed via a pretrial conference. Except for some smaller cases, such conferences may be called by the parties or the court itself; they are routinely held in most federal civil cases. Although judges may use these conferences to encourage settlement, the main purpose is to ensure that the trial will proceed as smoothly as possible: witnesses, exhibits, areas of dispute, and agreed upon facts are all identified ahead of time.


THE TRIAL


Aside from any pretrial motions (discussed previously), the next step is the trial itself.




Jury trial is available in criminal cases and most civil lawsuits. Major exceptions:


1.Certain types of cases (e.g., divorce) historically based on equity.


2.Administrative agency proceedings.


Plaintiff or defendant can ask for trial by jury; this right is usually waived if not requested in plaintiff’s complaint or defendant’s answer. A contract clause waiving the parties’ right to a jury is generally upheld in business-to-business or other commercial dealings, but much less so for employment contracts, particularly if the clause is inconspicuous or not in conjunction with an arbitration clause.





A jury trial involves a petit jury (12 members ordinarily in federal court and some state courts, although many states have as few as 6). The petit jury decides whether the defendant is guilty in criminal cases or is liable in civil cases; in federal courts and most state courts, the jury’s decision must be unanimous. [The federal courts and most states also have grand juries (around 18 to 24 jurors), which, under the guidance of prosecutors, decide whether a person should be charged with a crime (indicted).]


In jury selection, the first step in the trial, prospective jurors are questioned by the attorneys for both sides and by the judge. This examination is known as voir dire. Any number of potential jurors can be kept off the panel “for cause” (e.g., bias), and the attorneys for each side also have the right to reject a few (generally about three) without offering a reason, that is, by peremptory challenge. The Supreme Court has ruled, though, that a peremptory strike may not be used to remove a potential criminal or civil juror simply because of his race or sex.




Most other nations do not have juries. Of those that do, a jury trial tends to be rare when compared with its use in the United States. In England, for example, jury trials are available only for criminal cases. Even in the United States, where juries are more common, cases rarely go to any trial, especially one in front of a jury.5





After the jury has been selected, the next step is the presentation of opening statements. These provide each attorney with the opportunity to indicate what he/she expects to prove.


The plaintiff’s case is then presented. Witnesses, called by the plaintiff’s attorney, testify in response to the attorneys’ questions: first, direct examination by the attorney that called them, and then cross-examination by the opposing attorney. Also, exhibits, documents, and other evidence that may advance the plaintiff’s cause are offered. At the close of the plaintiff’s case, the defendant may file for dismissal of the case or for a directed verdict, that is, a judgment rendered by the court, in his/her favor.




Federal Rule of Civil Procedure 50 calls both the motion for a directed verdict and the motion for a judgment notwithstanding the verdict (see page 73) a motion for a judgment as a matter of law.


The standard for granting these motions is generally the same as for granting a summary judgment motion.





If the trial is to continue, the next step is to present the defendant’s case, following the same procedures as above but offering witnesses and evidence for the defense. The plaintiff may submit rebuttal evidence; then, in turn, the defendant may submit rebuttal evidence. When the defendant’s case has been completed, the plaintiff may move for a directed verdict in his/her favor. Also, in jury trials this may be the proper time for the defendant to request a directed verdict.


In the summation (the closing argument or final argument), each attorney has the opportunity to review the testimony and other evidence and make his/her closing arguments.


Throughout the trial, the judge makes legal rulings on evidence or other matters. Generally, only after the summations does he/she instruct the jury concerning the law that is applicable to the case and the various verdicts that the jury may render.


The jury then retires and attempts, in its deliberations, to resolve all factual (not legal) issues. As stated previously, in federal courts and in most states, it is only when all members agree that the jury renders a verdict. In a nonjury trial the judge makes the decision.


In reaching a verdict, consideration of evidence is governed by the burden of proof. This refers to:


1.A party’s obligation, when asserting a fact, to come forward with evidence establishing this fact.


Example: Come forward


If party A alleges fact x, party A must produce evidence in support of x before opposing party B is expected to disprove x.


2.The necessity for one party (in civil cases, almost always the plaintiff) to persuade the trier of fact (judge or jury) that a preponderance of the evidence supports his/her contentions—that his/her version of the facts is, at the very least, slightly more credible than the opposing party’s. If dead-even, the opposing party (generally the defendant) wins. (“Persuasion,” not “coming forward,” is the more common usage of the term “burden of proof.”)


A few special types of allegations (e.g., fraud) may demand a higher standard of persuasion, such as “clear and convincing” proof; and, of course, in a criminal case, the prosecution has a much higher burden of persuasion: “beyond a reasonable doubt.” (See Chapter 19.)


EVIDENCE


The two types of evidence generally presented during a trial are direct evidence and circumstantial evidence. Direct evidence is testimony from someone (e.g., an eyewitness) who claims to have actual knowledge of one or more facts. Circumstantial evidence constitutes the proof of a chain of circumstances indicating the existence of one or more facts. In other words, circumstantial evidence, if true, leads to an inference about the existence of other facts. While the layperson may assume courts require a higher degree of certainty to introduce or use circumstantial evidence than direct evidence, that is not so. The law does not distinguish between the two types of evidence as to the degree of proof for admissibility in court, or as to the weight or the value to be given such evidence by a judge or jury.


Categorization of evidence (whether direct or circumstantial) is dictated not by set rules, but by the particular aspects of a case and—if it is a jury trial—by the judge’s jury instructions. Some rules, however, do affect the admissibility of certain types of evidence. For example, the use of documentary evidence is governed in federal court proceedings by Federal Rule of Evidence 1002, which ordinarily requires parties to use as evidence the original document, not a copy—the “Best Evidence Rule.”


Demonstrative evidence is placed directly before the jury without requiring testimony. The use of physical objects is either “real” or “demonstrative” evidence, with use of such evidence allowed when the object is relevant to an issue in the case and the evidence in effect helps to explain something important for a judge or jury to understand. The trial judge normally has wide discretion in deciding the admissibility or not of demonstrative evidence, with a decision to bar such evidence as irrelevant, not explanatory, or misleading (e.g., an inaccurate model or picture).


THREE TYPES OF WITNESSES


Eyewitnesses are the most important type of witness, in most cases. The primary utility of eyewitnesses may be their memory of what they saw, read, heard, or otherwise experienced.


Character witnesses generally are only used for criminal cases, such as the sentencing stage. In the civil context, character witnesses are just used for a special type of civil case, one in which character is actually a main issue in the case (e.g., defamation).


Expert witnesses testify not so much about what the facts are, but what the facts mean. There are many different types of experts, such as economists, architects, accountants, plumbers, medical doctors, and accident reconstruction specialists. The U.S. Supreme Court and other federal and state courts typically demand that there be some scientific or other support as a prerequisite for expert testimony. Among the basic criteria that an expert’s testimony must meet are relevance, reliability, and helpfulness to the trier of fact. To testify, the witness must have sufficient knowledge of the pertinent field (e.g., a medical specialty) and of the facts in the case itself so as to enable the expert to express a reasonably accurate conclusion.



EXPERT WITNESS RULES


Federal Rule of Evidence 702 presents the basic qualifications a witness must have to be qualified as an expert: “knowledge, skill, experience, training, or education.” Federal Rule of Evidence 703 lays out what information may form the basis of an expert opinion (“facts or data in the case that the expert has been made aware of or personally observed”). These two categories (facts and data made aware of and those that arise from personal knowledge) in effect describe three bases for expert testimony: firsthand knowledge, facts learned at trial, and outside information (facts on which others in the field can reasonably rely). Rule 703 often allows experts to rely on otherwise inadmissible evidence to reach their conclusions.


Federal Rule of Evidence 704 allows experts to do something they could not do under earlier rules: give an opinion on an ultimate issue in a case, such as whether the defendant is liable. One limitation exists in Rule 704(b), which prohibits an opinion on a criminal defendant’s mental state if that mental state is an element of the criminal charges or defenses.


Federal Rule of Evidence 706 allows judges to appoint expert witnesses who are to be made available to both sides, to work for the court, or otherwise to assist the judge in reaching a just outcome. This practice has seen limited use in the United States but is commonly practiced in many nations, especially civil law countries such as France.


As for nonexperts, Federal Rule of Evidence 701 limits a lay witness’ opinion testimony to statements “(a) rationally based on the witness’s perception; (b) helpful to clearly understanding the witness’s testimony or to determining a fact in issue; and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702” (a true expert is, of course, the witness best suited for offering testimony based on any special knowledge). Rule 701 recognizes that facts and opinion are not completely separable, so a lay witness can testify in the form of an opinion as long as such testimony is based on his/her own perceptions and is necessary for the jury or judge to understand the testimony.


For their court proceedings, most states have rules of evidence similar to the federal rules.


MOTIONS AFTER TRIAL


Under rare circumstances, in civil cases the judge may grant a motion for judgment notwithstanding the verdict (sometimes called “J.N.O.V.,” for judgment non obstante veredicto); there, after the jury has rendered a verdict for one party, the judge finds that there was insufficient evidence to support the jury’s conclusions, and enters a judgment for the other side. This is a serious measure, and the judge’s interpretation of evidence at the trial must meet very high standards.


Either attorney can request that the trial court grant a new trial, usually for one or more of the following reasons: (1) erroneous interpretations of the substantive law, (2) erroneous admission or exclusion of evidence, (3) insufficient evidence and/or a verdict contrary to law, (4) excessive or inadequate damages award, (5) jury misconduct or other irregularities, and (6) newly discovered evidence. Often these grounds, particularly (1) through (4), serve as the basis for an appeal requesting reversal or a new trial.


THE APPEAL


Each party to a lawsuit generally is entitled to one appeal, which is held in an appellate court. Consideration of further appeals (e.g., to the state or U.S. Supreme Court) is usually discretionary: such appeals can be, and often are, summarily denied (without any hearing).


Appellate courts do not hold trials. There are no witnesses or juries. The court simply reviews the record of the trial and the briefs submitted by the parties’ attorneys. In an especially important case, a nonparty (usually a governmental or other institutional group) may file an amicus curiae (“friend of the court”) brief.




A brief is a written argument supported by citations of prior court decisions, statutes, or other authorities. (Alas, briefs often are not brief.)





The attorneys may present oral arguments, which are usually not so much polished speeches as short statements of key points. They must also answer searching questions from the judges. When the court reaches a decision, it issues a written opinion that can provide future guidance in similar cases.


Opinions—in whole or in part—may affirm the original judgment, reverse it, instruct the lower court to issue a new judgment, and/or remand (i.e., send back) the case to the lower court for further proceedings. Appellate courts rarely reverse the trial court for its factual findings; to do so requires that the findings be unsupported or contradicted by the evidence. (Mere belief that the lower court, or jury, did not draw the right factual conclusions is insufficient grounds for reversal.) Any holding other than affirmance almost always must be based on errors of law.


ENFORCEMENT OF A JUDGMENT


A monetary judgment is a debt. If the losing party does not pay the judgment, the judgment creditor (winning party) may collect by using one or more of the debt-collection methods discussed in Chapter 13.




YOU SHOULD REMEMBER


Some of the more important pleadings are the complaint, answer, motion to dismiss, counterclaim, and motion for summary judgment.


There are four major types of discovery: depositions, interrogatories, requests for admissions, and document production. Each has its advantages and limitations.


The scenario for a lawsuit is as follows:


1.Alleged injury to plaintiff.


2.Complaint filed by plaintiff or his/her attorney.


3.Answer and/or preliminary motions by defendant or his/her attorney.


4.Discovery and pretrial motions.


5.Pretrial conference.


6.Trial.


7.Posttrial motions.


8.Appeal.


Summary judgment motions can occur from the time the complaint is filed until the trial. Attempts to settle the case are almost always possible, from before the case is filed through the appeals stage.


In a jury trial, the jury decides the factual disputes, while the judge interprets the law and instructs the jury on the law.


The plaintiff generally has the burden of proof (persuasion). In civil cases, he/she need only have a preponderance of evidence in his/her favor; criminal cases require that the prosecution produce proof of guilt beyond a reasonable doubt.


A trial judge can overturn a jury verdict, but to do so requires much more than simply a belief that the jury drew the wrong factual conclusions.


An appeal does not entail a new trial. The appellate court must consider the law as a whole; its function is to furnish future guidance, not simply resolve an individual dispute.


An appellate court usually affirms the lower court’s judgment. However, if the appeal is well founded in law, not merely a claim that the facts are different from what was decided by the jury or trial judge, an appeals court may reverse, instruct the lower court to issue a new judgment, or remand for further proceedings.





OUT-OF-COURT PROCEDURES FOR SETTLING DISPUTES


The vast majority of disputes are settled out of court. Most do not even reach the point where a suit is actually filed. If a complaint is filed, settlement usually occurs before trial.




Several factors may spur compromise, including (1) anxiety about going to court (more broadly, the psychological costs of bringing or defending legal claims), (2) the time and expense of lawsuits, (3) concern about bad publicity, (4) the need for a speedier resolution, (5) uncertainty as to outcome, (6) the amount of potential damages awards, including any prejudgment interest, and (7) a desire to maintain good business or personal relationships with the other party.





Alternative Dispute Resolution (ADR)—rather than going to court—is a fast-growing phenomenon featuring such private approaches as using “early neutral evaluations” of the case, “renting” retired judges, or holding summary (expedited and nonbinding) jury trials or “minitrials.” (The Judicial Improvements Act (1990) and the Alternative Dispute Resolution Act (1998) encourage and in some cases require the use of ADR by federal district courts. Many states have comparable laws for their courts. Also, ADR is often sought in administrative disputes—e.g., the Administrative Dispute Resolution Act (1990) authorizes federal agencies to use ADR.)


The two most frequently used out-of-court methods of dispute resolution are mediation and arbitration. Both involve neutral third parties who often are familiar with, or even experts in, the contested subjects.


MEDIATION


In mediation, a third party (mediator) helps the disputing parties to settle the case. Mediators cannot impose a settlement on the parties, but often, by such means as separate, private consultations with each party and neutral recommendations to both sides, mediators can effect a compromise. Besides possibly leading to a settlement agreement between the disputants, mediation can also assist them in investigating the facts, defining and clarifying issues, understanding others’ perspectives, identifying common interests, and evaluating potential solutions.


Mediation is increasingly used in settling labor disputes (the function of the Federal Mediation and Conciliation Service) and in resolving consumer complaints (via state or local government agencies or such private groups as the Better Business Bureau). Indeed, some laws mandate the use of mediation; for instance, when a business has an informal dispute-resolution system for complaints about its product warranties, an amendment to the Federal Trade Commission Act requires that parties first attempt mediation before filing a lawsuit for breach of warranty.


ARBITRATION


Of course, mediation can accomplish little when the parties themselves are unwilling to compromise. In such cases, arbitration may work. Unlike a mediator, an arbitrator has the power to make a final, binding decision. Arbitration is usually a shorter, cheaper version of litigation. Both sides present evidence and arguments, although often in a more informal manner than in court trials.


A dispute usually goes to arbitration because a contract either requires it or permits a party to request it. In certain instances (e.g., medical malpractice), a state statute or regulation may mandate arbitration; then, the process usually is more formal, with rules more like a court trial and with judicial review more common (often de novo) than when arbitration was voluntary. Parties seeking to avoid arbitration, despite a contractual provision requiring it, may run headlong into either the Federal Arbitration Act (1925) (FAA) or the Uniform Arbitration Act (adopted by most states). Both acts broadly support arbitration, and courts almost always will compel parties to keep their agreements to arbitrate. For example, in CompuCredit Corp. v. Greenwood, 565 U.S. 95 (2012), the U.S. Supreme Court held that since the Credit Repair Organizations Act (1996) is silent on whether claims can proceed in an arbitration forum, the FAA requires the parties’ arbitration agreement to be enforced against consumers according to that agreement’s terms. Likewise, in cases where plaintiffs were employees, clients of talent agents, consumers, or franchisees challenging arbitration clauses, the U.S. Supreme Court has routinely overturned as superseded by the FAA various state laws lodging primary jurisdiction in any other nonarbitration forum, whether judicial or administrative.6 Also, in 14 Penn Plaza LLC v. Pyett, 556 U.S. 247 (2009) the U.S. Supreme Court upheld contract clauses that required arbitration rather than litigation, for age discrimination claims, per a collective bargaining agreement.


Even the conflict over whether the parties’ dispute must be arbitrated, instead of litigated, may have to go before arbitrators rather than courts. In Henry Schein, Inc. v. Archer & White Sales, Inc., 586 U.S. 63 (2019), the U.S. Supreme Court unanimously held that the FAA gives contracting parties complete power to place with an arbitrator, instead of a judge, that initial decision of who (an arbitrator or a judge) gets to decide the case. In essence, there are at least three decision-making layers to these arbitration disputes: (1) the actual merits of the dispute between the parties; (2) “arbitrability”—should the dispute be arbitrated (i.e., did the parties clearly and unmistakably agree to arbitration); and (3) who, an arbitrator or a judge, has the authority to decide that second issue, arbitrability. Now there is, in fact, a fourth layer. In Coinbase, Inc. v. Suski, 602 U.S. __ (2024), the Supreme Court dealt with the question: what happens if parties have multiple agreements that conflict as to who decides arbitrability? The Court unanimously held that if parties have agreed to two contracts—one sending arbitrability disputes to arbitration and the other either explicitly or implicitly sending arbitrability disputes to the courts—a court must decide which contract governs.


The arbitrator’s power may extend to transactions between foreign and American businesses and to the establishment of policy related to contracts. In Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985), the U.S. Supreme Court significantly bolstered the use of arbitration when it upheld a contract clause requiring arbitration abroad, even though that meant certain claims or defenses recognized under American law might not be available to the parties. In Nitro-Lift Technologies, LLC v. Howard, 568 U.S. 17 (2012), the U.S. Supreme Court held that an employee’s non-compete agreement with the employer was to be interpreted by an arbitrator, not state courts, per the employment agreement’s arbitration clause. The FAA rendered the arbitrator’s decision-making power superior to that of state law.




Most arbitration decisions are binding throughout almost all of the world under the UN Convention on the Recognition and Enforcement of Foreign Arbitral Awards (ratified by the United States and 172 other nations).







State Approaches to Arbitration Legislation


1.A few states have no legislation; they just have the common law. A final arbitration award is enforceable, but until that point the agreement to arbitrate likely is revocable.


2.Some state statutes provide only a method for enforcing arbitration awards. An agreement to arbitrate remains, for the most part, revocable until arbitration has actually occurred.


3.Most states have comprehensive statutes covering all aspects of submission to arbitration, the issuance of an award, and enforcement. A party cannot unilaterally revoke his/her agreement to arbitrate if that submission to arbitration has followed the statutory rules (otherwise, it is treated as common law arbitration, thus remaining revocable, like the first two approaches).


4.Some states make their state statutory provisions exclusive. Submission to arbitration, the proceedings, any award, and enforcement must all follow the state legislation. If not followed, the arbitration agreement and any award are a nullity; if followed, the agreement is irrevocable and the award is enforceable.


Most states require that arbitration agreements must be in writing to be binding. Except for the exclusive approach of the fourth approach, above, a failure to follow the state statute (e.g., to not have the arbitration agreement in writing) does not necessarily doom an attempt to arbitrate, as the parties may still pursue any form of arbitration allowed under the common law.


In fact, in the U.S. Supreme Court case, Coinbase, Inc. v. Suski, 602 U.S. __ (2024), the Court placed squarely with the courts, not arbitrators, the power to choose between competing contract dispute-resolution provisions that either required arbitration or favored litigation. For such disputes, it is judges, not arbitrators, who must decide which contract clause governs and what that means as to which issues ultimately may or may not be arbitrated.





Once arbitration is completed, grounds for appeal to courts are extremely limited. Courts are to overturn an arbitration award only if (1) it went beyond the matters submitted to the arbitrator(s), or (2) the arbitrator(s) failed to follow statutory requirements (e.g., acted in complete disregard of evidence), or (3) the award arose out of fraud, partiality, or corruption. Clearly, an arbitration award is even less susceptible to reversal than is a court judgment. However, for business-to-business arbitration, parties may agree to follow a set of optional procedures, such as those for American Arbitration Association (AAA) or Judicial Arbitration and Mediation Services, Inc. (JAMS) proceedings—e.g., appealing arbitration awards to three-arbitrator appellate panels. Because arbitration usually saves money and time. It often promotes less hostile relations than litigation, and can, when necessary, submit complex issues to experts; thus, arbitration clauses are routinely placed in many business contracts. Information about arbitration clauses, as well as experienced arbitrators, can be obtained from the American Arbitration Association, a nonprofit, private organization founded in 1926 to improve and promote arbitration techniques.




YOU SHOULD REMEMBER


The vast majority of cases never come to trial; they are settled beforehand. Mediation and arbitration entail the out-of-court use of third persons (mediators or arbitrators) to resolve disputes. A mediator cannot impose a settlement, but an arbitrator’s decision is final (subject only to very narrow grounds for appeal).





ADMINISTRATIVE AGENCY PROCEEDINGS


All government, both state and federal, operates through agencies which are generally legislatively created. These agencies are given carefully drawn duties and responsibilities among which are the duties to promulgate rules and regulations, a quasi-legislative function. The agency may also exercise a quasi judicial function since due process under the Fifth and Fourteenth Amendments requires that notice be given and a hearing held whenever a person is to be deprived of “life, liberty or property.” Generally, this hearing must be held before the agency.


Examples: Administrative Deprivations of Liberty or Property (thus requiring a hearing)


•Revocation or suspension of a license to operate a motor vehicle.


•Revocation of a professional or business operating license.


•Cessation or reduction of welfare.


•Cessation or reduction of unemployment or social security benefits.


•Firing of a tenured teacher or—in most instances—a public employee.


•Revocation of parole.


•Termination of parental custodial rights.


The adoption of rules and regulations, as well as the holding of hearings, is governed by federal and state Administrative Procedure Acts. Under these Acts, the rules of evidence are relaxed (even hearsay evidence may be given some weight) and the hearing officer may play a more active, inquisitive role than is customary in U.S. courts. Nevertheless, basic fairness may not be disregarded. For instance, as in a court trial, each party has a right to counsel and is entitled to state his/her case and to cross-examine opposing witnesses. Moreover, although an agency may have considerable discretion in outlining the format of its hearings, it must, like a court of law, render decisions based only on the evidence presented. In cases involving administrative law, there is no right to a trial by jury. However, a dissatisfied party may appeal for judicial review of the case on the hearing record.


Many agencies have a staff of administrative law judges (hearing examiners) who are separate from the investigatory or prosecutory personnel. Most important federal agencies provide for intraagency appeals from the rulings of the administrative law judges to the board or commission at the top of the agency; some agencies also have intermediate review boards. Many states have created independent offices of administrative hearings; this completely separates the judicial function from a particular agency’s executive, enforcement function and assures the citizen of an unbiased due process hearing.




Exhaustion of remedies: The doctrine whereby court appeals are not permitted until administrative remedies are exhausted. Before complaining to a court of law, the appellant must use all available agency procedures that are required by statute or regulation.





The exhaustion of remedies doctrine may be discarded in certain rare circumstances:


1.An administrative procedure is unconstitutional, illegal, or otherwise exceeds agency authority.


2.The case involves fundamental constitutional guarantees (e.g., free speech).


3.The agency is deadlocked or hopelessly behind in its docket schedule.


4.Irreparable harm is likely to occur if court relief is not permitted.


5.An appeal within the agency is not required by agency rule or by statute.


THE INQUISITORIAL APPROACH AND THE ADVERSARIAL MODEL


Most Civil Law nations follow the inquisitorial approach for their trials. This means there is an inquiry into the facts, directed from above, by the judge or magistrate.7 As a result, inquisitorial judges have a strong role in finding and developing the facts, not just applying the law to the facts. In Germany, for example, the judge, not the lawyers, (1) decides which witnesses to call, and (2) interrogates the witnesses.


In the United States and the countries following the adversarial model (basically, the common law nations), the judge’s role is usually limited to applying the law to the facts of the case. However, there is a similarity to the inquisitorial system, although rarely used: Since 1975 the Federal Rules of Evidence have permitted federal trial judges to appoint independent experts to help them assess the expert testimony or otherwise sort through the evidence. The American judge typically makes such an appointment, if he/she ever does, only for highly complex, scientifically challenging cases. (For example, it was done in a silicone breast implant federal class-action case.)


Especially since 2003, Federal Rule of Civil Procedure 53 affords to federal judges broad rights to appoint special masters (people with broad judicial power for a particular case). The master’s work could be on any or all aspects of a case: pretrial, trial, and post-trial. State rules may also provide for court appointment of masters or neutral experts, but that, too, is not the tradition. In contrast, Civil Law judges, such as in France, routinely rely upon such assistance.


Common law judges generally have far more of a role developing the law than do Civil Law judges. On the other hand, as part of an adversarial system, common law judges usually have a much lesser role developing the facts than do the Civil Law judges presiding under an inquisitorial system. In the adversarial system, the attorneys and parties develop and present the facts. The idea is that as the opposing sides clash, the truth will arise. These parties have the time and incentives to find the facts much better than a judge or magistrate (the inquisitorial model) might.


However, how events are described often depends drastically on who is telling the story. Lawyers thus have been criticized as hired guns practicing “the tricks of the trade.” Increasingly, for big adversarial system trials with well-heeled parties, a battery of consultants may help to choreograph the trial. The concern is that lawyers’ actions and personalities may come to dominate how juries decide cases, and—for close cases—the adversarial system may exacerbate the potential for unfair results due to inequality of resources and/or experience.8 So, whereas the inquisitorial process often resembles a routine business meeting, American trials, perhaps the most adversarial in the world, often are compared to theater.


An argument for the adversarial system is that its lawyers often serve as strong advocates for individual rights. The system may be better for ferreting out the truth and for bringing fully developed cases than the inquisitorial approach if both sides have competent counsel and there is no gross disparity in resources. It also probably reflects a free-market, individualistic culture better than does the government-centered inquisitorial approach.




YOU SHOULD REMEMBER


Due process under the Fifth and Fourteenth Amendments generally requires that notice be given and a hearing held before an administrative agency can render a decision that deprives a person of liberty or property. Administrative hearings are usually more informal than court cases but must be conducted fairly. In almost all cases, courts will not review an agency’s decision until the administrative remedies have been exhausted.





HOW CASES ARE CITED


For the key case of Marbury v. Madison, 5 U.S. 137, 2 L. Ed. 60 (1803), in which Chief Justice John Marshall announced the doctrine of judicial review of federal and state actions, the citation means the following: 5 stands for the fifth volume of the United States Reports (the official record of the rulings, orders, case tables, and other U.S. Supreme Court proceedings), and 137 is the page number of that volume on which the case begins; 2 stands for the second volume of the Lawyers Edition (L. Ed.), and 60 is the beginning page number for the case; 1803 is the year of the decision. To identify a quotation or point taken from a case, a second page number may be added to show the page(s) from which the quotation or point is derived. For instance, if a point in Marbury v. Madison were taken from page 176 of the United States Reports and page 73 of the Lawyers Edition, the citation would be 5 U.S. 137, 176, 2 L. Ed. 60, 73 (1803).


Federal circuit court of appeals cases are found in the Federal Reporter, 1st, 2nd, or 3rd series (F., F.2d, or F.3d, respectively, with cases from the years 1880–1924 (F.), 1924–93 (F.2d), and 1993–present (F.3d)). Also, the Federal Supplement (F. Supp. and F. Supp. 2d—the latter from late 1997 onward) and the Federal Rules Decisions (F.R.D.) contain federal district court opinions.


Cases from the state appellate courts, including the District of Columbia, are found in the National Reporter System of the West Publishing Company. The states are divided among seven regional reports: Atlantic (Atl. or A.), North Eastern (N.E.), North Western (N.W.), Pacific (Pac. or P.), South Eastern (S.E.), South Western (S.W.), and Southern (So.). Each of these reports has reached a second series (cited as A.2d., N.W.2d, S.E.2d, etc.) containing more recent cases, and three—the Pacific, the Southern, and the Southwestern—have reached a third (P.3d, So.3d, S.W.3d).




YOU SHOULD REMEMBER


Published opinions by the U.S. Supreme Court, federal circuit courts of appeals, federal district courts, and state appellate courts are cited in U.S. Supreme Court Reports, the Federal Reporter, the Federal Supplement, and the National Reporter System, respectively.
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