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Top 10 Things Every Executor and Trustee Should Know


	Read the document, read the document, read the document!

	You are not required to accept the job of executor or trustee even if you are named under a will or trust.

	You, and no one else, are in charge of and responsible for how the estate or trust is handled.

	Understanding the basics of the process and what your responsibilities are will help you administer the estate or trust correctly.

	You don’t have to, and in most cases should not, do it alone. Don’t hesitate to hire professionals when needed.

	Keeping open and frequent communications with beneficiaries is the best way to avoid criticism.

	You must treat all beneficiaries the same, especially if you are one of them.

	Your job is to carry out the decedent’s specific directives and protect the interests of all beneficiaries.

	You are entitled to get paid for the job you do.

	Read the document, read the document, read the document!




Introduction




This guide is intended to give individuals a working knowledge of what is involved in settling an estate and managing a trust. Its purpose is to assist executors and trustees who find themselves in these roles and those who simply want to oversee the process. The chapters in this book will take you through the entire estate settlement process and describe in some detail what your responsibilities will be when managing a trust. Both the estate settlement and trust administration processes follow a logical order and that is how this guide has been formatted. You should not skip any of the chapters or sections as you go through the text. To do so might cause you to leave out an important step or responsibility that relates to another part of the process.

The first two chapters deal with basic definitions and the standards of care that apply to all executors and trustees. These are important topics and you should cover them thoroughly before proceeding to the other chapters. Most of the chapters have checklists, which can be used as a quick review of the material covered in the chapter and to assist you with your administration. As you go through this guide it might also be helpful to refer to the Estate Administration Checklist and/or the Trust Administration Checklist located in Appendix A & B respectively to make sure you have covered all of the items that come into play when you administer an estate or trust.



CHAPTER 1
Serving as an Executor and/or Trustee


Most of us are familiar with the two certainties of life: death and taxes. Once we pass on, most of us will leave things behind that need to be attended to, whether we plan properly during our lifetimes or not. A legal representative must be put in charge to handle these matters. That’s where an executor or trustee steps in. An executor (personal representative) is appointed to manage the decedent’s estate and a trustee is named to handle the trust, if the decedent had one. To clarify, executors are nominated under a will and appointed by the probate court. A trustee is named in the decedent’s trust.



Someone Must Be in Charge of a Decedent’s Affairs after Death

Before the settlement process begins, there is usually a lot of anxiety among the decedent’s heirs. As the grieving process is running its course, family members often perceive a financial crisis. How are we going to pay the bills? How much will the taxes be? When will they have to be paid? Will there be anything left? Who will be in charge? Concerns such as these commonly surround someone’s death, and usually with a great deal of emotion. A decedent’s legal representative (executor or trustee) will be responsible for addressing these concerns and managing the decedent’s estate.

Family members are typically confused about the settlement process. They will usually want matters settled in an unrealistically short time. The representative (this might be you!) should understand that settling the estate or managing the trust must be done methodically, with great care given to managing the process and avoiding mistakes that could be detrimental to the estate and the decedent’s heirs.
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An executor or trustee is the one in charge of a decedent’s affairs after death. The term executor is the same as the term personal representative. This book will use executor to describe the person in charge of a decedent’s estate.







Executors and trustees generally feel honored to have been chosen but seldom ask themselves if they are up to the task. Settling an estate has many time-sensitive steps; missing a deadline can be costly. It can also require a significant time commitment. Managing a trust can require an even greater time commitment that can extend over a very long period. Before deciding whether to accept the assignment, you should understand the unique characteristics of the estate or trust and what responsibilities are involved.

Serving as an executor or trustee can be a perplexing and often daunting responsibility, but it does not have to be. If you take the time to understand the basics of the process and seek professional assistance when needed, the responsibility is manageable for most people. And, by the way, just because you have been named (nominated) in a will or trust doesn’t mean you have to accept the responsibility. This is why a properly drafted document includes a provision for alternates and successors.
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Every estate and trust is unique. No two are alike.







The Job of Being an Executor (Personal Representative)

When someone dies, a legal representative takes charge of the property that was titled in the decedent’s own (individual) name and oversees the legal transfer of that property to the decedent’s legal heirs. This process is called probate. The representative is also responsible for paying the decedent’s obligations and distributing what is left to the heirs. This person (or institution, such as a bank or trust company) is commonly called an executor (or executrix if a female) and is usually named by an individual in his or her will. If no reference is made in the will, or if the individual dies without a will, a court that has jurisdiction over the decedent’s estate appoints an executor (in some states the court appoints an administrator). Under the Unified Probate Code, which most states have adopted, executors are now referred to as personal representatives.

Frankly, it can be a pain in the neck to be an executor. The job carries many responsibilities and can require a sizable time commitment. It might be akin to taking over a business without knowing much about the enterprise. The executor must determine what assets the decedent accumulated over an entire lifetime, what he owed, and manage the assets and liabilities on behalf of the decedent’s creditors and heirs until the estate has been closed. You need to be organized and have the ability to deal with an assortment of financial information.

To Serve or Not to Serve

The job of an executor can be straightforward; it might involve no more than collecting a few items belonging to the decedent, paying a bill or two, and distributing what remains to their heirs. On the other hand, an estate can be very complex. The executor might have to deal with legal issues left behind by the decedent and make decisions involving tax elections under the Internal Revenue Code that may have a material affect on the interests of the beneficiaries. The executor might have to run a business, negotiate leases, buy and sell assets, and complete other involved and time-consuming tasks.

What are your options if Uncle Harry names you as his executor? Well, for one thing, you have no legal obligation to serve. That is, no one can hold you legally accountable if you choose not to be Uncle Harry’s executor. What about a moral obligation? That depends on the situation. You may feel morally obligated if Uncle Harry had asked you to handle his affairs prior to his death. Or you may even feel that you owe it to him because he has left you something in his will. Some feel that the decedent has honored them because only a trusted family member or friend would be named to such an important position. Whatever the situation, you must decide soon after the decedent’s death whether or not you will accept the responsibility. The settlement of the estate must be completed as expeditiously as possible, and the sooner the executor accepts the appointment and gets started, the better.
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While you don’t have to serve as executor or trustee even if you are named, it would be wise to take time to understand the basic responsibilities of an executor, the complexity of the particular estate, your relationship with the beneficiaries, the requirements of local law, and the need for professional advisors. You don’t want to get in over your head.







What should you consider before accepting the nomination as executor? First you should look at the complexity of the estate. No two are alike. Some are relatively simple, requiring little time and minimal expertise. Others can require as much time and effort as a full-time job and involve a period of administration that may extend over several years. To properly manage a complex estate, you may also require the assistance of accountants, attorneys, and other professionals. Because the executor is ultimately responsible for proper administration of the estate, you must monitor the activities of these professionals continuously until the estate is closed.

Time commitment is obviously another principal consideration. For several reasons, the duties of settling an estate cannot be performed at the convenience of the executor. For one thing, the heirs expect their inheritance the day after Uncle Harry dies. Your explanation of the technical reasons delaying it is not what they want to hear. They do have a right, however, to expect that the estate will be settled efficiently and that distribution of their inheritance will be made in a timely manner. Even if the heirs are not pressuring the executor, state laws require distribution of the estate’s assets within a reasonable period. The executor will be faced with many deadlines, including court filings and appearances, publishing a public notice to creditors, filing tax returns, and other requirements promulgated by state and federal laws.

An executor should consult with a qualified estate attorney to get an estimate of the time required to settle the estate. Accountants familiar with settling estates, or a trust company or bank, are good sources of information as well. The clerk of the probate court with jurisdiction over the estate can tell you any specific requirements of the court and how long the average estate takes to make its way through the system. This will give you an indication of the time it takes to settle an estate in your area. If the time commitment is more than you can devote, you should consider declining the nomination. To do otherwise would be unfair to the beneficiaries and might also expose you to unnecessary liability. Also consider that it will be disruptive to the efficient settlement of the estate if you were to accept and later decide to resign.

Can You Handle the Job?

In most situations, the answer is clearly yes. Almost anyone can manage an estate if they simply hire a professional, such as a bank or trust company, to handle the day-to-day administration. Of course, this may not be what you have in mind. You might feel obligated to minimize the costs of settling Uncle Harry’s estate by doing everything yourself. Minimizing estate settlement costs is the right thing to do; it is also a basic responsibility of the executor. However, executors (as well as other fiduciaries) are permitted to, and should, incur reasonable expenses for administration. An executor is allowed to hire professionals to assist with estate administration. If you do not have the time or expertise, you should hire professionals. By law, any administration costs that executors incur for these services are properly chargeable to the estate.

Whether you handle the estate through professionals or manage it yourself, ultimately you are responsible for protection of the interests of the decedent’s creditors and heirs. If you pay attention to the job, get things done when they need to be, and hire professional expertise when you need it, you should not have any problems carrying out these responsibilities. The role of an executor is time sensitive, usually from eighteen months to two years. However, settling some estates may take longer than that.

What Is a Trust?

Most people are not familiar with trusts. The typical trust is set up for the purpose of minimizing estate taxes, avoiding probate, and in some cases, providing protection for family members. In the case of a protection trust, many beneficiaries do not understand why someone else (the trustee) decides what they can have and are convinced that “this is not what my wife, husband, father, mother, grandfather, aunt, Uncle Joe, had in mind.” The reality is that the trustee has been given explicit instructions, under the terms of the trust, to make those decisions. Nevertheless, beneficiaries often are not convinced.

The Definition of a Trust

A trust is created when an individual transfers property into an entity (trust) and then appoints someone called a trustee to manage the property for the benefit of someone else (called the beneficiary) in accordance with a trust document or instrument. A trust is used to deal with a variety of estate planning, tax, incapacity, and asset management issues. A trust can address the full spectrum of estate planning, including estate tax savings, avoiding probate, protecting family members, and handling how and when to distribute assets to named beneficiaries.

There are two general types of trusts: the revocable trust and the irrevocable trust. The revocable trust can be altered or terminated by its creator, who is called the settlor. The irrevocable trust cannot be altered or terminated except by court order. Normally, the court will not order a trust revoked or altered unless there is fraud, proof that there was undue influence when the trust was established, or a technical change that needs to be made that does not adversely affect the interests of the beneficiaries or the purposes and intent of the trust.

The Revocable Living Trust

One of the most popular and widely used estate planning tools is the revocable living trust. This arrangement is designed to address several estate planning concerns:

Avoiding Probate

Property held in a revocable living trust avoids having to go through the court-supervised probate process at the death of the settlor of the trust. The title to the property is registered in the name of the trust, not in the name of the individual who created it. Only property that is owned individually by a decedent is subject to probate.

Minimizing or Avoiding Federal Estate Tax

Federal estate tax is by far the largest expense associated with death. A revocable living trust can reduce, or even eliminate altogether in some cases, the federal estate tax. A properly drafted living trust assures that the personal exemption available to both husband and wife is fully utilized to maximize the amount of property that can pass free of estate tax to children, grandchildren, and other beneficiaries. How this works is explained later in this book.

Protection upon Incapacity

When someone becomes physically or mentally incapacitated and cannot handle his or her financial affairs, someone else must manage them. This can be handled with a durable power of attorney, guardianship, or a trust. If the incapacitated person has not given power of attorney to anyone or does not have a trust, the court appoints a guardian. In some states this person is called a conservator. This is expensive and inflexible. In addition, because the court supervises this arrangement, the incapacitated person’s affairs are a matter of public record. The court’s permission may be required for certain payments to be made on behalf of the incapacitated person. Even a durable power of attorney has limitations. Some financial institutions will accept them only under certain conditions. Others may not accept them at all. All of these issues can be avoided through a living trust. The trust simply gives the trustee the authority to handle the affairs of the incapacitated settlor. This authority lapses upon the settlor’s recovery.

Bequests to Heirs

Most people think of their will as the primary means of passing property to their heirs. A trust can do anything a will can do and more. Since the living trust usually has the title to most, if not all, of an individual’s property, in a properly established estate plan, it becomes the principal means for distributing the decedent’s property. Beneficiaries are named in the trust document to receive the trust’s property. A trust, in addition to passing property at death, can delay distribution until a beneficiary reaches a certain age or can continue for the lifetime of a beneficiary. A will typically transfers property at death and ends when the transfer has been completed.

Protection of Minors and Other Heirs

No one knows when he or she is going to die, and whether or not he or she will leave minor children. If a minor survives a decedent, and provisions have not been made, a guardianship proceeding may be required to manage the minor’s property until he or she attains legal age. As mentioned, this is an expensive and inflexible arrangement. A trust can provide for the needs of a minor and avoid interference by the court. A trust can also be used to protect a beneficiary who has disabilities. A properly drafted trust can also protect a beneficiary from creditors and divorce.

Types of Revocable Living Trusts

The settlor (creator) of the revocable living trust can also be the trustee of the trust. This type of arrangement is known as a self-trusteed trust or self-administered trust. The settlor signs checks, stock powers, deeds, and other legal documents as trustee instead of signing in his or her individual name. Other than this technical difference, the self-trusteed trust, as a practical matter, is no different than owning property in one’s individual name.

Someone other than the settlor can also be the trustee. A spouse, child, friend, relative, attorney, CPA, trust company, bank, or any combination of these can be appointed the trustee while the settlor is alive or after death. Anyone of legal age who is competent can serve as a trustee. The difference between the self-trusteed trust and this arrangement is that the trustee must conduct the affairs of the trust at the direction of the settlor, if competent, who is also the beneficiary of the trust and, in the absence of any direction, solely for his or her benefit. A settlor will appoint a trustee other than herself because she does not want to be bothered with the nuances of managing her own affairs, wants to take advantage of the expertise of a particular trustee, or wants the assurance of continuity in the management of her affairs in the event of incapacity or death.

The settlor can also appoint himself and someone else as co-trustee. In this case, the responsibility for managing the trust property is shared, although as long as the settlor is competent the co-trustee must act in accordance with the settlor’s instructions. If two or more trustees, other than the settlor, are appointed they must act in concert in dealing with the trust property. Co-trustees are often used in situations that require the special knowledge or expertise of more than one person.

Revocable Living Trusts That Terminate at Death

Many people establish a revocable living trust simply to avoid probate and to protect against guardianship in the event of incapacity. These types of trusts typically terminate at death. In terms of disposition of estate assets, they serve a similar purpose as a will. That is, once all of the decedent’s expenses and taxes have been paid, the property in the trust is distributed to the beneficiaries named in the trust. The responsibilities of the trustee under a revocable living trust that terminates at death are similar to that of an executor under a will. The trust property must be collected, final expenses paid, tax returns filed, and the remaining property distributed to the trust beneficiaries.
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Don’t worry. Handling a trust that terminates at death is very similar to the job of settling an estate, except that it’s easier!







The major advantage of handling someone’s estate this way is the fact that probate is avoided and the trustee does not have to deal with the court. No hearings or court filings are necessary, and the decedent’s estate can often be settled quickly. However, the time to settle an estate depends on whether or not estate taxes are payable, how long it takes to appraise assets, whether there are matters being litigated, and how long it takes to liquidate assets to pay expenses and satisfy bequests.

Like the executor under a will, the trustee distributes the remaining property to the beneficiaries and closes the trust once the expenses, taxes, and other obligations of the trust have been satisfied. Unlike the executor, the trustee does not usually need to seek a discharge and release of responsibility from the court. Instead, the trustee’s duties terminate at the final distribution of the assets and closing of the trust.

Trusts That Continue after Death

A trust that continues after death can either be a revocable living trust, created during one’s lifetime, or a testamentary trust, created under a decedent’s will. Continuing trusts fall into two general categories.

One is designed to manage property and protect a beneficiary from himself and his creditors. These trusts are typically set up for a beneficiary until he reaches a certain age or until the beneficiary’s death. They are designed to have a trustee pick up where the decedent left off in terms of protecting and providing for the beneficiary. For example, a minor child or a child with a lifelong disability may have survived a decedent.

The other category of continuing trust is the more common in estate planning. In addition to providing financial protection and management for family members, its primary purpose is to minimize estate taxes. The key feature under this type is the credit shelter trust, commonly referred to as the family trust, bypass trust, residuary trust, or “B” trust. The credit shelter trust is a separate trust created at death under the terms of a revocable living trust. It is funded with an amount equal to the decedent’s personal exemption from the federal estate tax (i.e., Unified Credit Exemption Equivalent) determined at the decedent’s death. The assets not transferred to the credit shelter trust are either distributed outright to the surviving spouse or retained in another trust called the marital trust.
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A trustee’s responsibilities in a continuing trust are considerably more complex, and require a commitment over a longer period of time.







Continuing trusts can extend for a fixed period after death, for the life of a surviving spouse, or beyond an entire generation. The trustee is responsible for managing the trust until it finally terminates. The trustee is responsible for managing all administration during the term of the trust, including funding of the marital and credit shelter trusts, making tax elections, maintaining fiduciary accounting records, exercising discretion with regard to payments to beneficiaries, and investing trust assets.

The Nature of Irrevocable Trusts

Irrevocable trusts can be used for a wide range of purposes but are usually designed to minimize estate and income taxes. They have one thing in common: the individual who transferred the property no longer owns property transferred to an irrevocable trust. The property is owned by the trust and controlled by the trustee, the terms of the trust, and applicable state and federal laws. As the name implies, the trust cannot be revoked and usually cannot be altered. Once property has been transferred into an irrevocable trust the transferor has, in effect, given the property away.

As a general rule, the settlor of an irrevocable trust is not the trustee. (There could be adverse tax consequences.) Unlike a revocable living trust, the trustee under an irrevocable trust must act independently and is precluded from taking direction from the settlor in managing the trust. Each type of irrevocable trust has its own unique characteristics. Although the basic fiduciary responsibilities of the trustee are the same, the trustee’s administrative duties will differ from one trust to another, depending on the terms of the trust and the laws that apply to the particular type of trust. The different common uses for irrevocable trusts are covered later in this book in much greater detail.

What Is a Fiduciary?

For those who have never been an executor or trustee, the term fiduciary is probably mysterious. Most people associate it with something legal. Defined in its simplest terms, a fiduciary relationship is a relationship of trust. It is the act of managing property for, and representing the interests of, others. Examples of fiduciary relationships include the relationship between members of the board of directors of a company and its stockholders, an attorney and her client, a guardian and a protected person, an executor and the estate’s beneficiaries and creditors, and a trustee and the beneficiaries of the trust.
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A fiduciary relationship is one of trust. As fiduciaries, executors and trustees have a duty to be honest and faithful and to act solely in the interests of the beneficiaries they serve and no one else.







In a trust, the fiduciary relationship requires the trustee to hold property, or an interest in property, and use that property for the benefit of the beneficiaries. At the same time, the personal representative must protect the interests of the creditors of a decedent’s estate as well as the beneficiaries of the estate. Personal representatives and trustees are usually given full authority to manage assets and distribute those assets to the decedent’s beneficiaries. Under common law, the duty of loyalty is an important part of this relationship. Fiduciaries are expected to act solely in the interest of creditors and beneficiaries and, by law, are held to a high standard of ethical and moral conduct.
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In basic terms, a fiduciary is someone (an agent, a director of a corporation, a partner, a guardian, an executor, trustee, etc.) who has a responsibility to someone else. A trustee is a fiduciary because he/she has a duty to represent the interests of someone else (a beneficiary).







This standard of conduct is different than the ethics associated with ordinary business relationships, where a transaction between parties at “arm’s length” may be acceptable behavior. The fact that a personal representative or trustee has total control over the management and disposition of assets in an estate or trust requires that the fiduciary show extraordinary candor in dealing with beneficiaries and their interests in the estate or trust. The standards of conduct that apply to personal representatives and trustees are intended to assure that a decedent’s wishes with regard to the disposition and management of his estate are carried out as he intended.



CHAPTER 2
The Fiduciary Standards That Apply to Executors and Trustees


It is important for executors and trustees (fiduciaries) to understand exactly where their authority and power to act comes from. They should also understand that, as fiduciaries, they will be held to standards of conduct while carrying out their responsibilities. Most people select an executor or trustee based on whom they feel they can trust to settle their affairs. The key word is “trust.”



Where Does Your Power and Authority Come From?

The power and authority that a fiduciary needs in order to carry out the administration of an estate or trust are normally written in the will or trust instrument. These powers are fairly standard, and most wills and trust documents contain “boilerplate” provisions to give the fiduciary sufficient power to conduct the business of the estate or trust.
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The laws that govern estate and trust administration are designed to assure that this responsibility of trust is not breached. Much of what the law addresses has to do with how to carry out the responsibilities associated with settling an estate or managing a trust. A fundamental understanding of what these laws and standards of conduct mean should substantially reduce the risk of making a mistake. At the very least, it should relieve some of the anxiety.







The common boilerplate provisions found in most wills and trusts are the power to:


	Retain assets.

	Receive assets.

	Sell or exchange property.

	Invest and reinvest assets (trusts).

	Lease, manage, repair, improve, subdivide, and develop real estate, or dedicate it for public use.

	Employ attorneys, accountants, and other agents.

	Borrow funds with or without security.

	Allocate items of income and expense between the income and principal accounts.

	Satisfy and settle claims.

	Negotiate, prosecute, or defend claims.

	Pay taxes, assessments, and other administration expenses.

	Make distributions to beneficiaries in cash or kind.

	Continue any business or venture.

	Vote stocks and other securities in person or by proxy.

	Insure assets against damage, loss, or liability.



Some wills and trust documents may limit or broaden the fiduciary’s authority. For example, the creator of the will or trust may prohibit the sale of a particular stock, though that stock may be a logical security to liquidate because of current market conditions. He or she could also direct that the personal representative or trustee liquidate a business in a prescribed manner even though it would be logical, from a business point of view, to carry on the enterprise.
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As executor or trustee, you will be given the power and authority to do the job under the terms of the will or trust, state statutes, and the probate court.







All estates and estate plans are unique. It is imperative that a fiduciary thoroughly examine the will or trust to determine what powers have been specifically authorized and whether any restrictions have been imposed. Beyond the powers provided by the governing document, a fiduciary can exercise those powers provided by law to carry out the administration of the estate or trust—as long as they are not prohibited by the terms of the will or trust.

Statutory Laws

The most commonly referred to state and local statutes in the administration of estates and trusts include the following:

• The Uniform Probate Code

The rules and regulations governing the administration of probate estates are covered under the Uniform Probate Code, which has been adopted in one form or another by most states. In addition to defining the requirements for probating a decedent’s estate, the code also provides the necessary powers, such as the authority to sue, to the personal representative so that he may carry out his responsibilities. The code may also contain provisions that affect some aspects of trust administration.

• The Revised Uniform Principal and Income Act

One of the most difficult tasks of estate and trust administration is preparing and maintaining accounting records. Fiduciary accounting is unique; it involves keeping separate records for income and principal transactions. The Revised Uniform Principal and Income Act describes how fiduciaries account for receipts and expenditures during the administration of an estate or trust. A will or trust document may not always give sufficient guidance.

• Other Uniform Laws

Many states have adopted uniform laws that give guidance to executors and trustees, such as the Uniform Prudent Investor Act and the Uniform Trustees’ Powers Act. These laws are all designed to assist executors and trustees in their administration, especially if the will or trust does not specifically address these matters.

Case Law

Many of the general rules that govern fiduciaries have evolved from case law. That is, a legal action or suit is looked to or cited as a precedent for handling a particular administration matter. The laws that govern the administration of estates and trusts are largely statutory. However, decisions in new court cases continue to clarify how fiduciaries should deal with particular estate and trust issues. If a fiduciary finds that a transaction is not covered by the terms of a will or trust or by statutory law, an attorney should be consulted to see if any case law exists to give guidance on the subject.

Court Authority

The express powers articulated in a will or trust or under statutory law are what the executor or trustee should rely on. There may be circumstances, though, where the language in the document is ambiguous or where a deviation from the terms of the trust would be in the best interest of the beneficiaries. In these instances, a fiduciary can and should seek court clarification or authority to modify the terms of the will or trust. This should be done sparingly and only in those situations where doing nothing would bring harm to the beneficiaries.

Standards of Conduct

If you think settling an estate or managing a trust is a simple and straightforward responsibility, try obtaining liability insurance. Insurance companies often will not underwrite personal fiduciary liability coverage for an individual personal executor or trustee. Why? Simple. It is too risky. Considerable liability can be associated with being an executor or a trustee, because it is easy to make a mistake. In addition to understanding the specific tasks associated with estate and trust administration, personal executors and trustees must also know how the law expects them to conduct themselves in carrying out the duties of the job. The law, again, focuses on protecting the interests of beneficiaries and following the instructions of the decedent with respect to the disposition of his or her property.
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The standards of conduct that apply to executors and trustees are, to a large extent, common sense. Their intent is to make sure that the fiduciary “does the right thing” for and on behalf of the beneficiaries.







Now you may be ready to resign and let someone else put her life’s fortunes at risk. Hang in there. It is not as bad as it sounds if you follow the rules (basic standards of conduct that all fiduciaries are expected to follow). Established by common law, case law, tradition, and common sense, these principles of conduct are used to determine whether or not a fiduciary is doing the right thing. These are the rules that fiduciaries are expected to live by. Those who understand and adhere to these tenets will avoid any difficulties while carrying out their responsibilities under the law.

Duty of Loyalty

A trustee shall administer the trust solely in the interest of the beneficiaries, and in the case of an executor, for the benefit of the creditors first and then the beneficiaries. The duty of loyalty is perhaps the most important rule for executor and trustees. It mandates that the fiduciary cannot be in a position where self-interest will influence the performance of his or her duties. In other words, a fiduciary may not profit at the expense of a beneficiary or creditor.

For example, a fiduciary with the power to sell trust property may not buy it, or otherwise acquire any interest in the asset, though it might be purchased at a fair price and at “arm’s length.” Even if the fiduciary does not conduct the transaction himself, he violates the duty of loyalty in spite of purchasing the property at a foreclosure sale. To permit a fiduciary to purchase the property in this way would be in conflict with his duty to sell the property at the highest possible price. In other words, he should be exclusively on the selling side of the transaction—seeking a buyer who will pay the best price. Obviously, if the fiduciary were permitted to be the only bidder, it would be to his advantage to limit the number of bidders as well as the bid price. The point is that it is next to impossible for someone to act impartially in a situation in which he can benefit.

The duty of loyalty also applies to transactions involving the sale of property by the fiduciary to the estate or trust. For example, the sale of an investment owned by a fiduciary to an estate or trust she manages is improper even if the investment is a proper one for the estate or trust and she acted in good faith. It is also a violation of the duty of loyalty for the fiduciary to enter into any transaction with an entity (i.e., a corporation, partnership, or proprietorship) in which she has a substantial ownership interest. Any activities that may give the fiduciary an advantage she otherwise would not have will almost invariably be in violation of the duty of loyalty.

Duty of Impartiality

The fiduciary shall deal impartially with all beneficiaries. An executor or trustee may not favor one beneficiary over another. In the case of a trust, the trustee must balance the competing interests between the current and future beneficiaries. Income beneficiaries are concerned with one thing and one thing only: how much income they can get. The future beneficiaries (referred to as remaindermen) are interested in how much the assets will grow and what the value of their future inheritance will be. The trustee cannot bend to the pressure from the income beneficiaries to maximize the current yield from the portfolio. By weighting the portfolio toward high-income-producing assets, the trustee is violating his or her duty of impartiality by favoring the income takers. The trustee must balance the portfolio to meet the needs of the income beneficiaries and protect the value of the assets for the remaindermen.
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Keep in mind, a fiduciary must treat all beneficiaries the same way. No special favors.







The duty of impartiality also applies with regard to the charging of expenses. Expenses charged against income obviously affect the current income beneficiaries. Charges against principal affect the amount that will be inherited by the remaindermen upon the termination of the trust.

Distributions of income and/or principal among current beneficiaries must be made with impartiality. One beneficiary cannot receive favored treatment over another with regard to discretionary payments from the trust. However, the trust document may alter the trustee’s duties by directing the trustee to favor one beneficiary over another under certain circumstances. If, as a trustee, you use reasonable care in carrying out these provisions, you are usually protected from liability.

Duty to Make Property Productive

A trustee shall use reasonable care and skill to make trust property productive. A trustee is duty-bound to manage trust property so that it produces income to meet the needs of the income beneficiaries and increases principal for the remainder beneficiaries who will receive the trust assets upon termination. This entails balancing the interests of two sets of beneficiaries.
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A trustee cannot leave monies uninvested if those assets can earn a return. This also applies to an executor with respect to cash and real estate assets held during the period of administration.







Making trust assets productive means different things to different people. The duty of impartiality does not allow the trustee to invest all of the trust property into assets with a high current yield. Neither can the trustee invest exclusively in property that will appreciate in value, but produce no income. Making the trust productive means that the trust assets must produce reasonable income and growth of principal. Assets cannot be void of both income and capital growth. A trustee who leaves money uninvested for a long period of time may be liable for the return that the funds would have earned if properly invested. In the case of an executor, in addition to protecting the assets of the estate, property such as real estate must be rented if at all possible, and cash that is not being used should earn interest.

Duty of Care

A fiduciary shall exercise the same skill and care as an individual would exercise in dealing with his or her own property. The prudent investor rule requires a fiduciary to invest trust assets with a high degree of care. One obvious example of exercising proper care is being thoroughly familiar with the provisions of the will or trust and what specifically is required. As a fiduciary you must exercise caution. Care and skill must be used in every aspect of managing a trust or probate estate. When a beneficiary questions a transaction involving his or her interest, the test will be whether or not the fiduciary exercised reasonable care to protect those interests.




[image: ]


General care must be exercised in all aspects of administration. Be sure you know exactly what you are doing at all times.







Duty to Preserve and Protect Property

A fiduciary shall ensure that all assets are protected and not lost or destroyed. In addition to safekeeping cash and securities, a fiduciary has the duty to protect assets by making repairs to buildings; seeing that property tax and mortgage payments are made; storing valuables, such as jewelry and artifacts, in a secure place; and maintaining adequate insurance coverage. The duty to preserve and protect property requires that the fiduciary ensure that assets will not be subject to any loss of value. All property that can be insured against loss must be covered by an appropriate amount of insurance. Should a loss occur, a fiduciary could be held personally liable for inadequate insurance coverage.
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You must protect the assets of the estate or trust the same way you protect your own property, and then some.







Protecting property is most critical in the early stages of a probate estate. One of the first things a personal representative must do is gather all of the decedent’s property, including tangible personal property such as jewelry, silverware, paintings, artifacts, etc. When someone dies, these things sometimes have a way of disappearing. Family members will distribute these items to themselves and others because “that is what Uncle Harry wanted.” Uncle Harry may have instructed otherwise in his will, and the personal representative could be held responsible if these items end up in the wrong hands. The personal representative must protect the items until they are distributed to the heirs who are legally entitled to them.

Protection and preservation of property also includes depositing securities in a safe place and monitoring the portfolio. This includes not letting stock options and warrants expire if they can be exercised to the advantage of the beneficiaries. For securities held in a brokerage account, proper legal documentation must be provided to the broker to give the fiduciary control over the account.

Duty to Segregate Assets

The fiduciary shall keep all trust and estate property separate from his own property. It is improper for a personal representative or trustee to deposit trust or estate assets in his personal account, whether it is a bank or brokerage account. Trying to separate what is owned by the estate or trust from what is individually owned by the fiduciary in a personal account can be difficult. In addition, there is always the possibility that the fiduciary could inadvertently access the funds for his own use. The practical reason for not commingling funds is because it causes an accounting nightmare. Take for example the interest earned on a savings or checking account. The portion of the account that belongs to the estate or trust must receive its share of the interest. The amount of interest to be allocated to the estate or trust will change every time a payment is made and every time funds are deposited. If transactions are put through the account daily or even weekly, accounting for the interest alone could be costly in terms of the time spent. It may be very expensive to hire an accountant to unscramble the mess.

Earmarking assets and accounts that belong to an estate or trust is obviously very important. Assets, such as checking accounts, brokerage accounts, etc., should be registered in the name of the estate or trust, or in the name of the fiduciary as personal representative or trustee.
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Unless funds have been distributed to you as a beneficiary, they do not belong in your account.







Duty to Keep Accounts

The fiduciary shall keep up-to-date and accurate records of the activities of the estate or trust. Accountings of the financial activities of the estate or trust must be maintained for the courts and beneficiaries. This requires the fiduciary to maintain current records of all transactions in the estate or trust. Keeping good records is not as easy as it sounds. The fiduciary can personally maintain accounting records and other documentation or can hire an accountant. In either case, the records must be current. A fiduciary needs to update these records frequently, because the volume of transactions makes it difficult to catch up should one fall behind.

In some states, accountings for both estates and trusts must be filed with the probate court. In other states, the fiduciary is only obligated to provide accountings to the beneficiaries. However, a beneficiary can ask the court to compel the fiduciary to render an accounting if the beneficiary suspects that the fiduciary is not managing the estate or trust properly. Take the case of a trustee who decides that it is none of the beneficiary’s business to know how the trust is being managed. The fiduciary might feel he or she is in charge and “knows what is in their best interest.” After unsuccessful attempts to get an accounting and other information from the trustee, the beneficiary is likely to seek the services of an attorney. A petition is usually filed in court to order the trustee to provide an accounting to the beneficiary. The court will so order and may also order the removal of the trustee.
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You must keep complete and accurate records of everything you do. It might be helpful to buy a file cabinet or storage bin to keep all of the paperwork you will accumulate.
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