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FOREWORD

The term Shari‘ah, often translated as ‘Islamic law’, is among the most hotly debated and contested of Islamic ideas – both among Muslims and more recently as part of a political discourse in the West. Yet all too often, we seem to be talking past one another. The great masters of Shari‘ah often seem ill-prepared to convey the nuances and origin of this foundational Islamic discourse to a wide audience. At the same time, there is also a xenophobic perspective in the West that seeks to collapse the Shari‘ah into a trans-historical, reified notion that stands for all eternity in opposition to gender equality, democracy, and all that (allegedly) stands at the centre of Western consciousness. Rare have been the scholars who can speak with insight and authority about the Shari‘ah to a wide audience. That is, until Mohammad Hashim Kamali.

Dr. Kamali is virtually peerless in his lucid and thorough presentation of Shari‘ah. He manages to stay clear of the usual problematic presentations, and indeed transcends them. He begins by problematising the usual presentation of Islam as a religious tradition that is legalistic and ritualistic, as well as a timeless and eternal presentation of Shari‘ah. Instead, he looks at the origin, historical development, and contemporary debates about the nature of Islamic law in an imaginative, meticulously documented, yet accessible format. After reading this volume, the reader will be informed not only about the important sources of the Shari‘ah such as the Qur’an and the example of the Prophet, but also about the methodology whereby Islamic rulings are extracted from those sources.

In today’s world, intimate knowledge about Islam and Muslims is not a luxury, but a matter of mutual survival. We, Muslim and non-Muslim, are in desperate need to come to know one another intimately. The Shari‘ah is not the whole of Islam – there is also mysticism and philosophy and Qur’an and piety and poetry and much more – but it is one of the foundational discourses of Islam. The series that this book inaugurates is committed to introducing the widest audience possible to the Foundations of Islam in a way that is simultaneously authentic, profound, and accessible. And no one is more worthy of beginning the series than the great contemporary scholar, Mohammad Hashim Kamali.

Omid Safi
Series Editor for Foundations of Islam



PREFACE

Notwithstanding its title of Shari‘ah Law: An Introduction this volume provides a progressive and graduated treatment of the Shari‘ah. The first three chapters offer an introductory discussion which expounds the sources of Shari‘ah, its characteristic features, as well as its leading schools and madhhabs. The succeeding four chapters on ikhtilaf (juristic disagreement), the maqasid (goals and objectives), legal maxims, and ijtihad (independent reasoning) take the discussion a step further, and the approach here is not necessarily confined to introductory and descriptive treatment of the subject. From then onwards the discussion is taken to a more advanced level in its treatment of the Shari‘ah and the principle of legality, Shari‘ah and democracy, and the role and place of Shari‘ah-oriented policy (siyasah shari‘iyyah) in our understanding of the Shari‘ah.

By revisiting the history and methodology of maqasid in chapter 6, the book penetrates the subject and provides a more advanced-level treatment of the maqasid, which has already been touched on in chapter 2. Similarly in the other two chapters on legality and siyasah, the discourse and thematic treatment of the subject aspires to a degree of erudition in the Shari‘ah. Chapter 12 on ‘adaptation and reform’ of the Shari‘ah provides, in a similar fashion, a fairly comprehensive yet concise update of twentieth-century developments in Shari‘ah in the areas of legislation, teaching and research as well as developments of fatwa committees, encyclopedias and university degree programmes. The problematics of ijtihad and fatwa are discussed and proposals are made for methodological reforms in contemporary fatwa-making and ijtihad. All in all the book pays attention to topics and issues that are not commonly treated in the available manuals and handbooks of Islamic law in English. The reader may also want to know that a bird’s-eye view of the topic arrangement and contents has also been attempted in the concluding chapter of this book which may be read before perusing the whole text. The final chapter of the book bears the title ‘Reflections on Some Challenging Issues’. This chapter is divided into five sections, beginning with a discussion of the secularist debate concerning Islam and the Shari‘ah, then the decline of madrasah, followed by gender equality issues, suicide bombing, and what we can learn, on a more general note, from the Qur’anic principle of wasatiyyah (moderation and balance) on the issues of our concern.

I take this opportunity to record my appreciation for the help I have been generously given by Mrs Salmah Ahmad of the International Institute of Islamic Thought and Civilisation (ISTAC), my research assistant Nirwan Syafrin, and my colleagues and students at ISTAC and the Ahmad Ibrahim Faculty of Law. I would also like to thank the library staff at ISTAC and the main library at the Gombak campus of the International Islamic University Malaysia. Finally, I am grateful to Professor Omid Safi, Oneworld Publications’ series editor, for his reading of the manuscript and valuable suggestions. If there are any remaining weaknesses, they are my own work, but I hope, nevertheless, that this volume will meet its desired purpose of providing a balanced and readable handbook on Shari‘ah which also relates meaningfully to issues of contemporary concern to the readers in this discipline.

MHK
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INTRODUCTION

This chapter begins with advancing a perspective on the origins of Shari‘ah in the Qur’an and the formative stages of its development in the early decades of Islam. Attention is also drawn in following paragraphs to the overly legalistic tendency which the latter-day Muslim jurists (mutakhkhirun) have embraced at the expense sometimes of the spirit of Islam, its moral and devotional teachings on matters of personal conduct. This tendency is manifested in the way authors have expounded the relationship of law and religion so that the Shari‘ah is often presented as the core and kernel of religion and the essence of Islam itself. The late Joseph Schacht (d. 1969) actually described the Shari‘ah in these words. So the tendency to overlegalize Islam is common across the board in the writings of both Muslims and Orientalists. I believe this to be an exaggeration which does not find support in our reading of the Qur’an and Sunnah, as I shall presently explain. It is questionable whether Islam was meant to be as much of a law-based religion as it has often been made out to be. The same tendency is noted in relationship to the role of state and religion in Islam. Hence an attempt is also made in the following paragraphs to explore the idea of an Islamic state (dawlah Islamiyyah), its origin and related developments, and in this context I have drawn attention especially to the doctrine of siyasah shar‘iyyah (Shari‘ah-oriented policy) and the role it ought to play in the understanding of an Islamic polity and state. This is followed by an overview of more recent writings on caliphate and Islamic state. The last section of this chapter consists of brief summaries and provides an inkling of what the reader should expect under the various chapters that constitute the bulk of this volume. A slightly different summary of the book also appears in my Conclusion at the end of this volume.

THE ORIGINS OF SHARI‘AH


Shari‘ah literally means a way to the watering-place or a path apparently to seek felicity and salvation. The word occurs only once in the Qur’an and it is used in contradistinction with hawa (whimsical desire). The verse thus reads in an address to the Prophet Muhammad:

Thus we put you on the right way [shari‘atan] of religion. So follow it and follow not the whimsical desire (hawa) of those who have no knowledge. (45:18)

[image: image]

In an explanatory note on this verse, ‘Abdullah Yusuf Ali’s translation reads ‘shari‘atan in this verse is best translated as “the right way of religion” which is wider than the legal provisions which were mostly revealed in the Madinan period, long after this verse had been revealed’. Since Shari‘ah as a legal code did not exist at the time this verse was revealed, the Qur’anic reference is to its literal sense of belief in Islam (God’s appointed way) and avoidance of disbelief. The renowned Qur’an commentator al-Baydawi noted that the reference to hawa in this verse is to the pagan beliefs of the people of Makkah who believed in idolatry and association of idols with supernatural powers.

Since Shari‘ah is a path to religion, it is primarily concerned with a set of values that are essential to Islam and the best manner of their protection. Islam stands on what is known as the five pillars (al-arkan al-khamsah), namely belief in God, ritual prayers, fasting, the hajj and giving the poor due (zakah). Faith in God, the manner of worshipping Him and observance of the five pillars of Islam thus constitute the essential concerns of Shari‘ah. The manner of worshipping God is expounded in that part of Shari‘ah which is known as ‘ibadat (devotional matters). Then there is the concern with justice, which is a major preoccupation of Shari‘ah. Justice is concerned with the manner in which God Most High wants His creatures to be treated, expounded mainly under the general heading of mu‘amalat (civil transactions). One of the areas of primary concern to Shari‘ah is protection and advancement of the five essentials (al-daruriyat al-khamsah), namely of life, religion, property, intellect and family.1 It is often said that Shari‘ah in all of its parts is concerned with the manner of best protecting these values. Fiqh is an equivalent term to Shari‘ah and the two are often used interchangeably; the two words are, however, not identical. Whereas Shari‘ah is conveyed mainly through divine revelation (wahy) contained in the Qur’an and authentic hadith, fiqh refers mainly to the corpus juris that is developed by the legal schools (madhhabs), individual jurists and judges by recourse to legal reasoning (ijtihad) and issuing of legal verdict (fatwa).

The bulk of the legal rules that later became known as Shari‘ah was revealed after the Prophet’s migration from Makkah to Madinah, where a new Muslim community and government came into being. During his initial twelve and a half years of campaigns in Makkah, the Prophet was preoccupied with the belief and dogma of Islam, the essence of moral virtue, and not so much with the enactment of legal rules. The legal rules of the Qur’an were mainly revealed during the ten years of the Prophet’s residence in Madinah and mainly towards the end of that period. Since Muslims were a minority in Makkah, they had no power to enforce a law. Thus it is noted that most of the Makkan surahs of the Qur’an were exhortative and imbued with warnings of the depravity and evil of idol worshipping and oppressive practices of the pre-Islamic Arabs towards the poor, the orphans, the widows and the needy. Most of the Makkan surahs are short, brisk and forceful in their appeal to the conscience of the reader and recipient. They talk generally of moral responsibility, man and the universe, the day of judgement, good and evil, spiritual awareness and so on. The persistent appeal of the Qur’an was for people to change their ways and lead a good moral life. Some basic rules on ritual prayers, alms giving and justice to orphans and widows were revealed in Makkah, but the bulk of the legal verses of the Qur’an (approximately 350 out of a total of over 6200 verses) were revealed in Madinah.2 But even in Madinah, it will be noted that the penal rulings of the Qur’an which later became known as the hudud were revealed mainly in surah al-Ma’idah during the last two years of the Prophet’s life. This gradualist and piecemeal approach to legislation in the Qur’an, known as tadarruj (also tanjim) characterizes the whole of the Prophet’s campaign in both Makkah and Madinah. Much attention was paid to preparation before decisive legal rulings were enacted and enforced.

Two other derivatives of the root word shara‘a (to begin something, to enact) that occur in the Qur’an also confirm the foregoing analysis that the Qur’anic conception of Shari‘ah was essentially theocentric. In one of these verses, it is provided:

The same religion has He enacted for you [shara‘a lakum min al-din] as that which He enjoined on Noah and the one we revealed to you and that which We enjoined on Abraham, Moses and Jesus, namely that you should remain steadfast in religion and make no divisions therein. (42:13)

[image: image]

Shara‘a in this verse refers, according to Qur’an commentators, to ‘belief in the Oneness of God (tawhid), prayer, fasting, alms giving and hajj’. For these were in common between all of the scriptures revealed to those Prophets.3 Thus it is noted that shara‘a in this verse could not be a reference to a legal code as the laws revealed to these various Prophets were not the same. The word thus refers basically to belief and dogma and not to law as such.

The bulk of the Qur’an, that is, 85 out of the total of 114 surahs, was revealed in Makkah and all of it focused on Islam as a faith and structure of moral values. Law and government did not feature in the Qur’an during the Makki period. The legal rulings of the Qur’an are of a limited scope and are decidedly peripheral to its dogma and moral teachings. The Prophet himself consistently referred to the Qur’an as a source of authority and only in his latter years in Madinah did he refer to his own teachings and example (Sunnah) as a guide to conduct. The words Shari‘ah and fiqh do not occur in the Sunnah in their usual meanings. This can be known, for instance, from the renowned hadith of the Mu‘adh Ibn Jabal: when the Prophet was sending Mu‘adh to the Yemen as ruler and judge, he was asked three questions as to what he would refer to when making decisions in his capacity as a judge! Mu‘adh mentioned firstly the Qur’an, then the Sunnah of the Prophet and then his own considered judgement and ijtihad. There was no reference to Shari‘ah in this hadith nor to fiqh as such.4 The word Shari‘ah does not seem to have been used even by the Pious Caliphs (Khulafa’Rashidun) following the demise of the Prophet, nor have they used its equivalent fiqh in the sense of a legal code. These terminologies emerged much later and consist mainly of juristic designations that found currency when a body of juristic doctrine was developed over a period of time.

The purpose of this analysis is not to doubt or dispute the substance of Shari‘ah or of fiqh but to emphasize that identifying Shari‘ah in the sense of a legal code as the defining element of an Islamic society and state, which became commonplace in subsequent juristic writings, does not find a strong footing in the source evidence. Islam is a faith and a moral code first and foremost; it stands on its own five pillars, and following a legal code is relative and subsidiary to the original call and message of Islam. The persistent line of emphasis on legalism that has dominated the juristic legacy of Islam and Shari‘ah should therefore be moderated. The overarching Islamic principle of divine unity (tawhid) which requires an integrated approach to values should not simply be subsumed under the rubric of legality that focuses on the externalities of conduct often at the expense of the inner development of the human person.

The literalist tendency of scholastic jurisprudence and its emphasis on conformity to rules evoked strong critique from the Sufis and spiritual masters of Islam. The Sufis turned their attention to the spirit and meaning of religion and God-consciousness in personal conduct. They denounced the fiqh tendency of undivided attention to the external manifestations of religion at the expense often of its meaning and message.

Shah Wali Allah Dihlawi (d. 1762), who was influenced by the thought and philosophy of Sufism, saw in Islam a process of progressive development of the inner self of the individual that could lead to greater refinement and stages of closeness to God (a process he expounded and termed as iqtirabat). In his renowned magnum opus, ‘The Conclusive Evidence from God’ (Hujjat Allah al-Balighah), Shah Wali Allah criticized the literalist legalism which had characterized Islamic juristic thought and looked at the inner meanings of religion (asrar al-din) that was informed by the totality of existential phenomena as a manifestation of the principle of divine unity. In doing so, Shah Wali Allah drew much inspiration from the works of Abu Hamid al-Ghazali (d. 1111), the author of the renowned ‘Rivivification of the Religious Sciences’ (Ihya’ ‘ulum al-Din), who was also motivated by the idea of restoring the meaning and spirit of Islam to its erstwhile disciplines of learning. Shah Wali Allah’s purpose was to ensure greater harmony of the law with the ethical and spiritual dimensions of Islamic teachings. Muhammad al-Ghazali, who translated Hujjat Allah al-Balighah (2001), wrote in his Introduction to this work: ‘Shah Wali Allah understood himself as living in an age of crisis in which the integrity of the various Islamic sciences was threatened by the tendency to abandon broader vision and principles in favour of narrow disciplinary specializations and polemical rejection of other perspectives.’ That crisis has not receded, but was exacerbated, when scholastic jurisprudence was brought to fresh prominence by the Ottoman state’s adoption of the Hanafi school of law as the official school of the empire. This marked the beginning of a new phase in juristic imitation (taqlid) whereby Muslim states specified, as they do to this day, the adoption of one or other of the schools of Islamic law in their constitutions. I hasten to add here, perhaps, that this tendency should now be abandoned, as it has become largely redundant due to the promulgation of statutory codes of law that now expound the applied law for purposes of judicial practice. Specification of a particular school of jurisprudence was deemed necessary when the courts of Shari‘ah relied mainly on the manuals of fiqh, which often left the judges with the uncertainty as to which ruling, school, or opinion they had to apply to cases under adjudication. In our times, the protagonists of Islamic fundamentalism, especially the radical factions among them, have once again taken legalism as the principal theme of their mission, shown by their persistent demand for conformity to the juristic legacy of Islam and restoration of the Shari‘ah.

We note a tendency sometimes that places total emphasis on conformity to rules and statements also in some academic writings that designate Islam as a law-based religion, a nomocracy and so forth, and not enough emphasis on the meaning and purpose of Islam and integration of its values in one’s conduct. Declaring a state as Islamic, or Shari‘ah as the applied law, has often co-existed with despotism and corrupt governance such that the ethical norms of Islam and its unmistakable stress on personal conduct have been conspicuously absent in the track record of the majority of Muslim political leaders of the post-colonial period. To say that alienation of Islamic values from law and governance has been a source of widespread dissatisfaction is to state the obvious, for this has also been the principal motto of the Islamic resurgence movement of recent decades. Yet due to a variety of factors that I shall later elaborate, the necessary corrective has not materialized. This tendency in Islamic juristic thought, and how it has been manifested in the practice of law and governance, namely to target externality at the expense of meaning and substance is due for a corrective. I shall have occasion to elaborate on this a little further in a section below on ‘externality and intent’ that has also led to some differences of opinion among the schools of jurisprudence.

THE STATE AND THE SHARI‘AH


When Abu’l-Hassan al-Mawardi (d. 1058) defined the caliphate as ‘protection of religion and management of temporal affairs’ (hirasat al-d n wa siyasat al-dunya), he did not think of implementing the Shari‘ah as a defining element of an Islamic government and state. Al-Mawardi’s definition was evidently focused on the preservation and protection of religion. To declare Shari‘ah as the principal criterion of an Islamic state initially featured, though somewhat less categorically, in the writings of Ibn Taymiyyah (d. 1328). This was later given prominence by Syed Qutb (d. 1966) and Abu’l-A‘la Mawdudi (d. 1979), Muhammad al-Ghazali (d. 1992) and Yusuf al-Qaradawi who saw the Islamic state essentially as a Shari‘ah state committed to the enforcement of Shari‘ah.

Ibn Taymiyyah was influenced by the tension that had developed between the norms and principles of the original caliphate and the practice of dynastic caliphs, the Umayyads (660–750) and the Abbasids (750–1258), marked by the Mongol invasion of Baghdad (1258) and the destruction of what had remained of the caliphate. Ibn Taymiyyah emphasized that the Qur’an and Sunnah did not contain any reference to caliphate as an organizational model or a system of government, and since the rightly guided caliphate had only lasted for thirty years, he ignored the hollowed theory and rhetoric of caliphate and called attention to the Shari‘ah and a Shari‘ah-oriented policy (i.e. siyasah shar‘iyyah). The Wahabi movement of nineteenth-century Arabia that was moulded on Ibn Taymiyyah’s thought placed additional emphasis on the Shari‘ah-based identity of Islamic governance. Twentieth-century writings on Islamic state and government became even more specific on Shari‘ah than what Ibn Taymiyyah had meant by a Shari‘ah-oriented polity. As I elaborate in a separate chapter below, Ibn Taymiyyah’s idea of siyasah shar‘iyyah conveys the message that policy (siyasah) was an integral part of Islamic governance, and that governance in Islam was not a matter simply of rule by the text but of politics and administration by judicious rulers whose decisions were to be guided by the Shari‘ah, but that they also took into consideration a variety of factors that could not be encapsulated by the legal text alone. This was a pragmatic and yet principled approach to governance. But we note that Islamic scholarship on constitutional law and governance focused on the observance of Shari‘ah in a dogmatic fashion at the expense often of concern for accountability, popular participation, justice and fundamental rights. Instead of engaging in Islamic political thought that would ameliorate the failures of the dynastic caliphate in devising mechanisms and procedures for consultation, democratic rights and accountable governance, with some exceptions, many Shari‘ah scholars continued expounding the defunct caliphate and expatiated on theoretical themes of Islamic state as a dogmatic principle rather than a mechanism to serve the people and show commitment to the welfare objectives of its citizens.

SUMMARY OF CHAPTERS

The first of the thirteen chapters presented in this volume are devoted to an exposition of the sources, nature and objectives of the Shari‘ah. The discussion here begins with the definition of Shari‘ah, which is often used in a general sense that includes not only the law that is contained in the Qur’an and Sunnah but also the detailed rules of fiqh that jurists and scholars have developed through interpretation and ijtihad. More specifically, however, Shari‘ah is grounded in the revealed laws of the Qur’an and Sunnah in contradistinction with fiqh which is a juristic edifice. This line of discussion is advanced in the early part of the first chapter, which is then followed by an exposition of the sources of Shari‘ah under the three main headings of Qur’an, Sunnah, and ijtihad. The remaining portion of this chapter addresses the objectives, or maqasid, of the Shari‘ah which are in one way or another elaborated and pursued by the detailed rules of Shari‘ah in all of its various branches. An understanding of the maqasid is thus important for gaining an insight into the rest of the Shari‘ah. Shari‘ah is often described as a diversity within unity – diversity in the detailed interpretations of individual jurists and schools that has become a characteristic feature of the Shari‘ah, and unity in the goals and purposes that are followed by the detailed elaborations of the law. It is through awareness of its goals and purposes that the unity of Shari‘ah is protected and upheld.

‘Characteristic features of Shari‘ah’ is the theme of the next chapter. As the title indicates, the emphasis here is on highlighting the salient features of Shari‘ah where the discussion sets the background by explaining the lines of distinction between Shari‘ah and fiqh and proceeds with an outline of the major themes and classifications of fiqh. The chapter then focuses on the salient characteristics of Shari‘ah. What it precisely means to say, for instance, that Shari‘ah is a divine law of permanent validity which also manifests the unitarian outlook of monotheism (tawhid) in its juristic formulations. Shari‘ah also seeks to protect the interests both of continuity and change just as it also provides mechanisms for the interplay of revelation and reason in the formulation of its rules. Our discussion along these lines is followed by a brief section on the scope respectively of externality and intent, the notion on the one hand of compliance to the rules and the emphasis on the other that a dry conformity to rules that is divorced from the intention and purpose of law should not be encouraged. This kind of disjuncture is occasionally found in some of the outlandish sections of fiqh, such as the legal stratagems (al-hiyal), which is problematic to say the least, and its place in Islamic juristic thought must be reduced to the minimum possible.

Chapter 4 addresses the origins and development of the legal schools (madhahib). The chapter begins with a brief history of scholastic divisions which is followed by a section each on the four leading Sunni schools of law and one also on the Shi‘ite school of jurisprudence, explaining the basic features and also major differences in their juristic thought. A section is also devoted to methodologies of legal reasoning in each school, as well as their respective approaches to interpretation of the textual rulings of the Qur’an and hadith.

Chapter 5 addresses juristic disagreement (ikhtilaf) which is at once a characteristic feature of the Shari‘ah as well as an academic discipline and branch thereof. The law faculty of the International Islamic University Malaysia, for instance, offers a course of study on ikhtilaf. The discussion in this chapter basically supplements the preceding chapter on the madhahib, to say that without differences in ijtihad and disagreement over matters of interpretation, and some distinctive contribution to juristic thought, separate madhhabs could not have come into existence. The opposite of ikhtilaf is general consensus (ijma‘) and I discuss the respective role and value of both of these in the development of Islamic law. This chapter also advances the view that ijtihad and also ikhtilaf are valuable, indeed inevitable, features of Islamic law, but we now live in a period of history, perhaps, that emphasizes the need for consensus more than disagreement. It would appear that ijtihad has in the past been used as an instrument of disagreement more than of unity and consensus. A greater level of consensus would now seem to be advisable, even necessary, for the revival of Shari‘ah and ijtihad and the role they ought to play in contemporary laws and governance in Muslim societies.

Chapter 6 is devoted to a discussion of the goals and purposes, or the maqasid, of Shari‘ah. This subject is briefly addressed in the first chapter, but due to the importance of the topic and renewed interest that is shown in it in contemporary writings on Shari‘ah, a more detailed presentation of the history and methodology of maqasid has been attempted in this chapter. My earlier treatment did not address historical developments and the contributions of prominent scholars in this area, to which I turn in this chapter. The discussion here refers more specifically to the works of al-Shatibi, al-Ghazali, Ibn Taymiyyah and some contemporary scholars on the subject. The chapter ends with a section on the importance of maqasid for ijtihad.

Legal maxims of fiqh, which is the subject of chapter 7, basically supplements the preceding chapter on the maqasid, or objectives, of Shari‘ah, so much so that they often appear as an extension of one another and a unified chapter in the writings of many Muslim jurists. The reason for this thematic unity between the maqasid and legal maxims is that the latter are naturally focused on the goals and purposes of the law, and provide theoretical, but also condensed and epithetic, entries into the various fields of Shari‘ah. Legal maxims provide an efficient exposition of the goals and purposes of the law either generally or in reference to its particular themes and yet they are a branch of Islamic legal studies in their own right, separately from the maqasid.

Independent reasoning (ijtihad) and juristic opinion (fatwa) are the focus of the succeeding chapter, which basically explores the potentials of ijtihad and fatwa, their resources, and their relevance to addressing contemporary issues encountered in the rapid pace of social change. The chapter also highlights the problematics of ijtihad and fatwa in modern times. They are both instrumental to relating the resources of Shari‘ah to contemporary issues but their utility is hampered by a number of shortcomings that need first to be addressed. Ijtihad may consist of a novel interpretation of the text in conjunction with a particular issue that has not been encountered before, or it may consist of taking a step beyond interpretation by applying one or the other of the various doctrines, such as analogy (qiyas), considerations of public interest (istislah), juristic preference (istihsan) and so forth that are in reality sub-varieties of ijtihad and are designed to provide a structured approach and methodology for it. Fatwa normally consists of a response that a qualified jurist provides to a question, a counsel that may consist of a brief answer, agreement or disagreement, and it may resemble ijtihad or fall below that level. The chapter ends with an exposition of the problematics of fatwa in modern times and gives suggestions for reform.

Chapter 9 bears the title ‘Shari‘ah and the Principle of Legality’ which explores the basic requirements of the modern-law principle of legality and the extent of their application in Shari‘ah. The principal of legality, also known as the principal of the rule of law (sometimes also referred to as due process) is essentially guided by the idea of government under the rule of law and it applies to almost every area of the law that seeks to protect the citizen against the arbitrary use of power. This principle naturally acquires prominence in the sphere of criminal law, arrest, interrogation and trial proceedings, and the chapter before us raises these questions with regard to the Shari‘ah and the extent of its compliance with the constitutional principle of legality.

Chapter 10 focuses on ‘Democracy, Fundamental Rights and the Shari‘ah’, offering a perspective on the extent of harmony or otherwise between the basic postulates of democracy and those of the Shari‘ah. Attention is drawn in this connection to a growing support for democracy among Islamic parties and movements and their unprecedentedly increased presence in electoral politics especially since 1999 in the Middle East, Turkey, Pakistan, Indonesia and Malaysia. The chapter also advances a perspective on the position in Shari‘ah regarding basic rights and liberties, while addressing some relevant aspects of the Orientalist debate on the subject. There is also a discussion of Islam and civil society, exploring the history of this idea in Muslim society and institutions. The chapter ends with a brief introductory discussion of moderation (i‘tidal, wasatiyyah), an important dimension of Islamic teachings, which is then treated in greater detail in chapter 13.

The next chapter, entitled ‘Beyond the Shari‘ah: An Analysis of Shari‘ah-oriented Policy (Siyasah Shar‘iyyah)’ explores the place of judicial policy and discretion, political acumen and non-textual or extra-Shari‘ah procedures in an Islamic system of governance. The history of government in almost every period and every legal system testifies to the basic truism that rulers and governors, administrators and statesmen did not conduct the affairs of state by reference only to the legal text. Some of the renowned figures of Islamic scholarship have articulated this theme under the rubric of Shari‘ah-compliant policy (siyasah shar‘iyyah) which is often guided by the spirit, goal and purpose of Shari‘ah and the values it upholds rather than its textual formulations. This chapter also briefly addresses the question whether it is really the basic idea of siyasah shar‘iyyah, rather than the much talked about Islamic state, that relates to the realities of governance that now obtain in the Muslim world. The chapter ends with a reference to Malaysia and the extent to which Malaysia could be said to comply with the requirements of siyasah shar‘iyyah.

Chapter 12 reviews recent developments and reforms of Islamic law in various areas through legislation, teaching and research, the establishment of Islamic law academies, fatwa collections, judicial decisions and ijtihad. The twentieth century has probably marked a turning-point in the history of Islamic law and the developments we discuss here were spurred to some extent by Islamic revivalism and the persistent call for its renewal and reform. Providing adequate responses to the challenges of modern society and its rapid pace of change is bound to require a sustained engagement in fresh enquiry and research into the sources of Shari‘ah.

Chapter 13 of this volume addresses some of the most challenging issues facing contemporary Muslim societies. The chapter comprises five sections beginning with an overview of the secularist debate and some of the Islamic responses given to the challenges it has posed. Gender justice issues are discussed in section two, followed by a review of the decline of the madrasah education, and then the somewhat disturbing phenomenon of suicide bombing. The last section of this chapter reviews the Qur’anic principle of moderation and balance (wasatiyyah, i‘tidal) which is a most important yet widely neglected aspect of the teachings of Islam and its broader civilizational perspective. Much of what has been said in these survey-style presentations is based on my own views and responses to these issues.

My conclusion at the very end winds up the book by highlighting its salient themes and my own reflections on them. This chapter actually ties up with the introductory chapter of the book and takes to conclusion some of the points that were raised in the Introduction. Readers without a background in Shari‘ah studies might even wish to read the Introduction and Conclusion together before reading the rest of the text.

NOTES

1. Cf. al-Shatibi, Muwafaqat, II, 3–5. Further detail on continuity of themes in the Qur’an appears in chapter 6 below.

2. Muslim jurists have differed over the precise number of legal verses (ayat al-ahkam) in the Qur’an, due mainly to their differential approaches to the subject. Some were inclined to increase the number as they often extracted a legal ruling from a historical passage, or even a parable in the Qur’an, whereas others counted a lesser number as they looked for legal verses mainly in a legal context. Differences over the rules of interpretation among jurists also explain some of their different conclusions. Similar differences obtain, even more widely with regard to the hadith which resulted in different accounts of the legal hadiths (ahadith al-ahkam) given by the scholars of hadith, whereas some put the total number of legal hadith at 3000, others have reduced this number to 1200 hadith s.

3. Cf. al-Sabuni, Safwat al-Tafasir, III, 135.

4. Abu Dawud, Sunan (Hasan’s trans.), III, 1091, hadith 3585.
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NATURE, SOURCES AND OBJECTIVES OF SHARI‘AH


NATURE OF SHARI‘AH


Literally, Shari‘ah means the path to the watering-place, the clear path to be followed and the path which the believer has to tread in order to obtain guidance in this world and deliverance in the next.1 In its common usage, Shari‘ah refers to commands, prohibitions, guidance and principles that God has addressed to mankind pertaining to their conduct in this world and salvation in the next. The basic purpose of this and all other divine guidance is to enable man to forsake the dictates of hawa, that is, the untrammelled lust and proclivity to evil; to lead him to righteousness and truth; to make him upright and worthy of assuming the divine trust of khilafah, the vicegerency of God in the earth. Man is thus entrusted with the responsibility to establish justice and good governance in accordance with the guidelines of Shari‘ah.2

We noted that Shari‘ah is a path in religion; it is not a separate path but one which is a part of it. Religion is thus the larger entity and Shari‘ah only a part. Its source of reference, its objectives and values are a part of mainstream Islam. Yet we do not subscribe to the view which characterizes Shari‘ah as ‘the epitome of Islamic thought, the most typical manifestation of the Islamic way of life, the core and kernel of Islam itself’.3 It may admittedly not be possible to separate or isolate the Shari‘ah completely from religion, or from the basic beliefs and values of Islam, yet as we shall later elaborate, the unity of Shari‘ah with the religion of Islam is at the higher level of goals and purposes, and there are aspects of Shari‘ah where civilian jurisprudence does recognize levels of distinction within the dogma and belief structure of Islam. Justice for example is a central theme of Shari‘ah which applies to both Muslims and non-Muslims and the courts of Shari‘ah operate civilian and positivist procedures that do not discriminate on the basis of the religious following of the individual.

Shari‘ah is used in the Qur’an in contradistinction to hawa, or caprice, especially of those who have no knowledge. Hawa thus stands at the opposite pole Shari‘ah, and the latter is designed to discipline the former and tell the believer that his conduct in society cannot be left to the vagaries of hawa. Hawa is tantamount to lawlessness and deviation from correct guidance. It is in this sense that the Qur’an has warned the people, on no less than twenty-five occasions, of the evil consequences of indulgence in hawa and the hold that it can have on their hearts and minds.4 The Qur’an thus declares:

Who is more misguided than the one who follows his hawa and neglects the guidance of God? (28:50)
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Elsewhere it is provided in the Qur’an, in an address to the Prophet David:

We appointed you vicegerent in the earth so that you rule among people with justice and that you follow not hawa, which distracts you from the path of God. (38:26)
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It thus appears that even the Prophet David was not immune from the contagious influence of hawa. Since the urge to follow one’s desire is natural in human beings, there is a need for definitive guidance which the Shari‘ah seeks to provide. To harness hawa and prevent its evil influence is at once the function and objective of the Shari‘ah of Islam.

It was in view of the legal character of Shari‘ah that many have described it as ‘God’s commandments related to the activities of man’, of which those that are related to ethics are taken out and classified under morality (adab and akhlaq). Fiqh is the legal science and can sometimes be used synonymously with Shari‘ah. The two are, however, different in that Shari‘ah is closely identified with divine revelation (wahy), the knowledge of which could only be obtained from the Qur’an and Sunnah. Fiqh has, on the other hand, been largely developed by jurists and consists of rules which are mainly founded on human reasoning and ijtihad.5 Shari‘ah is thus the wider circle, and it embraces in its orbit all human actions, whereas fiqh is narrower in scope and addresses mainly what is referred to as practical legal rules (al-ahkam al-‘amaliyyah). The path of Shari‘ah is laid down by God and His Messenger; the edifice of fiqh is erected by human endeavour.6

Muslim scholars have generally regarded fiqh as understanding of the Shari‘ah, and not the Shari‘ah itself; a certain distinction between them had thus existed from the formative stages of fiqh. Note, for example, that the leading schools of law that were developed in the first three centuries were all known as the schools of fiqh. They were not known by any such terms as the Hanafi Shari‘ah, or the Shafi‘i Shari‘ah but consistently as Hanafi fiqh, Shafi‘i fiqh and so forth. The underlying message was one of unity in reference to Shari‘ah but of diversity with regard to fiqh. This distinction between the Shari‘ah and fiqh has been articulated by many twentieth century writers on the subject, including, Muhammad Musa, Asaf Ali Fyzee, Muhammad Asad and many others.7

In an attempt to define the precise scope of Shari‘ah, Maududi observed that it has reached us in two forms, namely the Qur’an, which embodies word for word the speech and commandments of God, and the ideal conduct of the Prophet, that is his Sunnah, which explains and clarifies the meaning of the Qur’an. The Sunnah in conjunction with the Qur’an constitutes what is called the Shari‘ah.8 This description of the Shari‘ah excludes from its scope man-made law and ijtihad which is embodied in the works of jurists of various schools of thought. This is merely to establish the principle that juristic opinion and ijtihad are not to be equated with the authority of divine revelation. Having said this, however, the invaluable contribution of the great ‘ulama’ of the past to the legal and intellectual heritage of Islam is undeniable and never to be taken lightly. Muhammad Asad is even more specific in narrowing down the Shari‘ah to the definitive ordinances of the Qur’an which are expounded in positive legal terms, known as the nusus or clear injunctions. It is the nusus or the clear injunctions of the Qur’an and Sunnah which constitute the real eternal Shari‘ah.9

Muslim jurists have drawn a distinction between religious and juridical obligations; only the latter are enforceable through formal sanction by the courts of justice. The religious obligations, as well as the moral recommendations of Islam, are primarily addressed to the individual and they fall outside the court’s jurisdiction. The rules of Shari‘ah are thus classified into the two main categories of ‘ibadat (devotional matters) and mu‘amalat (civil transactions). The former comprises rules which regulate the relationship of man with his Creator, whereas the latter is concerned with relations between man and his fellow human beings. A second and somewhat similar classification of the rules of Shari‘ah is concerned with the division of rights into Right of God (haqq Allah) and Right of Man (haqq al‘abd). The former refers to public rights or rights that belong to the community as a whole whereas the latter refers mainly to private rights. Broadly the laws of Shari‘ah in the sphere of mu‘amalat, which seek to regulate relations among individuals, constitute the primary concern of government authorities and the judiciary. These are, in other words, justiciable and the individual can seek judicial relief if his rights are violated by others or by the government. The rules pertaining to devotional matters, especially those which consist purely or principally of the Right of God, such as ritual prayers and fasting, etc., constitute religious obligations. Failure to fulfil these calls for moral reprimand in this world and punishment in the next, but they are basically not justiciable in the courts.10

Another characteristic feature of Shari‘ah is related to tawhid, belief in the oneness of God, which is the first and foremost article of Islamic faith, indeed the sine qua non of Islam. Every discussion of law and morality in Islam must, of necessity, proceed from tawhid. Its influence on Shari‘ah and ethics runs deep, so much so that tawhid manifests itself in ritual devotion and personal piety, in theology and law, in politics and economics, in faith and deeds, all of which are manifestations of the same all-pervasive principle of tawhid.11 God created the universe, and every part of it reflects the unity of its source: every part of it is synchronized with its other parts. From this perspective, tawhid sets forth ‘an ontology, cosmology and psychology of its own in its concept of the Oneness of Being’.12 Consequently Islam and its Shari‘ah do not admit of divisions between the various facets of human life. Religion is inseparable, in principle, from politics, morality and economics, just as the human personality cannot be compartmentalized into religious, political and economic segments. Islam addresses all of these and takes a unitarian approach to human existence, in this way creating a way of life and a worldview of its own. The Shari‘ah not only regulates legal rights and obligations, but also non-legal matters, and provides moral guidance for human conduct in general. Tawhid thus dominates the basic outlook of Shari‘ah, which is one of unity in diversity. Worship (‘ibadah) in Islam is also a practical manifestation of tawhid, the belief, that is, in the Omniscience of God and homage to His illustrious presence. Without integrating tawhid into the essence of Islam, devotional acts become empty rituals devoid of all meaning, which should not be even attempted. Yet for purposes of enforcement the Shari‘ah does provide levels of distinction between the legal, moral and religious aspects of its rulings. It thus provides a basic scheme and scale of values by which to evaluate human acts into the obligatory (wajib), recommended (mandub), permissible (mubah), reprehensible (makruh), and forbidden (haram). Only the first and the last of these are determined by clear injunctions of the Qur’an and Sunnah. The other three categories are supplementary and basically non-legal; they are designed to promote moral virtues and the attainment of excellence in conduct. In this way the Shari‘ah concerns itself with all areas of human activity, not always in an imposing and overbearing way, but in the form of moral encouragement and persuasion. It thus helps to provide the individual with a code of reference consisting of moral, legal and cultural values that can be reassuring and purposeful. It is due primarily to the influence of tawhid that the Shari‘ah has been characterized as a coherent body of doctrines that ‘guarantees its unity in all its diversity’.13 Human acts and relationships are measured on a scale of values which is reflective of its unity of origin and purpose.

Furthermore, tawhid plays a unifying role which binds the community together and constitutes its source of equality, solidarity and freedom. Asociety in which no other attribute except devotion to God and moral rectitude (taqwa) can qualify one individual’s superiority over the other is founded on the essential equality of its members in the eyes of their Creator. It is in the nature of a unitarian order of society that the individual should enjoy a wide degree of autonomy and freedom. For tawhid and belief in the omnipotence of God liberates the individual from bondage of all other powers, as he expects no one else (indeed he must not) to be in control of his destiny in this world or the next.14

SOURCES OF SHARI‘AH


The revealed sources of Shari‘ah are two, namely the Holy Qur’an and the Sunnah. There are a number of other sources or proofs which are founded in human reasoning and ijtihad. Ijtihad occurs in a variety of forms such as analogical reasoning (qiyas), juristic preference (istihsan), presumption of continuity (istishab), and even general consensus or ijma‘ which basically originates in ijtihad. Analogy and consensus have been recognized by the vast majority of ‘ulama’, but there is disagreement among schools and jurists over the validity and scope of many of the rational proofs that originate in ijtihad.

The Qur’an is neither a legal nor a constitutional document in the sense that legal material occupies only a small portion of its text. The Qur’an calls itself by such alternative names as huda (guidance), kitab (book), and dhikr (remembrance), but not a code of law. By far the greater part of its 6235 verses are concerned with moral and religious themes, devotional matters, man and the universe, the hereafter, and even the history of the bygone events and parables. The legal or practical contents of the Qur’an, often referred to as the ayat al-ahkam (legal verses), constitute the basis of what is known as jurisprudence of the Qur’an (fiqh al-Qur’an). There are about 350 legal verses in the Qur’an, most of which were revealed in response to problems that were actually encountered. This might explain why these verses are also known as practical rulings (al-ahkam al-‘amaliyyah), pertaining to the conduct of the individual.

There are approximately 140 verses in the Qur’an on devotional matters, such as ritual prayers (salah), legal alms (zakah), fasting, the pilgrimage (hajj), charities (sadaqat) and the taking of oaths and penances (kaffarat). Another seventy verses are devoted to marriage, divorce, paternity, custody of children, maintenance, inheritance and bequests. Rules concerning commercial transactions, such as sale, lease, loan and mortgage constitute the subject of another seventy verses. There are about thirty verses on crimes and penalties such as murder, highway robbery, theft, adultery and slanderous accusation. Another thirty verses occur on justice, equality, evidence, consultation and the rights and duties of citizens. There are about ten verses on economic matters pertaining to relations between the poor and the rich, workers’ rights and so on.15 It will be noted, however, that the ‘ulama’ are not in agreement over these figures, as calculations of this nature tend to differ according to one’s understanding of, and approach to, the contents of the Qur’an. For it is possible, as al-Shawkani has aptly stated, for a learned scholar and mujtahid to derive a rule of law even from the parables and historical passages of the Qur’an.16

The following may be given as examples of the legal verses in the Qur’an:

And give women (that you marry) their dower as a free gift. (4:4)
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The divorced women must observe upon themselves a waiting period of three menstrual cycles. (2:228)
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O you who believe! Fulfill (faithfully) all your contracts. (5:1)
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The recompense of an injury is an injury equal to it, but if one forgives and makes reconciliation, his reward is with God. (42:40)
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Although the Qur’an contains specific rulings on such matters as marriage, divorce, inheritance and penalties, the larger part of Qur’anic legislation consists of broad and comprehensive principles. The specific legislation of the Qur’an is often designed so as to make its general principles better understood. Being the principal source of Shari‘ah, the Qur’an provides general guidelines on almost every major topic of Islamic law. While commenting on this, Abu Zahrah (d. 1974) concurs with Ibn Hazm’s (d. 1063) assessment that ‘every single chapter of fiqh finds its origin in the Qur’an, which is then explained and elaborated by the Sunnah’.17 On a similar note, al-Shatibi (d. 1388) makes the following observation: ‘Experience shows that every learned scholar who has resorted to the Qur’an in search of solution to a problem has found in the Qur’an some guidance to assist him on the subject.’18 That the Qur’an is mainly concerned with general principles is borne out by the fact that its contents require a great deal of elaboration, which is often provided, although not exhaustively, by the Sunnah.

Qur’anic legislation on civil, economic, constitutional and international relations is, on the whole, confined to the general principles and objectives of the law. Thus, on the subject of contract, the Qur’an proclaims a general principle that contractual agreements must be fulfilled (5:1), and in the area of civil transactions and property the believers are enjoined to:

devour not the properties of one another unlawfully, but let there be lawful trade by mutual consent. (4:29)
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Elsewhere it is declared that:

God has permitted sale and prohibited usury. (2:275)
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The detailed varieties of contracts and lawful trades, the forms of unlawful interference with the property of others, and the varieties of usurious transactions are matters which the Qur’an has not elaborated. Some of these have been explained by the Sunnah; as for the rest, it is for the scholars of every age to specify them in the light of the general principles of Shari‘ah and the needs and interests of the people.19 To give another example of the Qur’anic style of legislation, the Qur’an characterizes government as a trust and its function is stated in the most general and yet penetrating language as follows:

God commands you to render the trusts [al-amanat] to whom they are due and when you judge among people, you judge with justice. (4:58)

[image: image]

The concept of trust in this text is broad enough to comprise all aspects of government, from adjudication of disputes to appointment of officials, to fulfilment of rights and obligations, and to allocation of public funds, etc. In every case trust must be handed over to those who are entitled to it, and to those who are competent to discharge it. Furthermore, trust is inseparably linked with responsibility. The Qur’an, in other words, advocates a responsible system of government which is accountable for its conduct. These are some of the conclusions that Ibn Taymiyyah has drawn from this verse. In his widely acclaimed book, al-Siyasah al-Shar‘iyyah, Ibn Taymiyyah pointed out at the outset that the entire bulk of this book is a commentary on this single Qur’anic verse.20 The same could be said of the Qur’anic legislation on the principles of government such as consultation (shura), justice and equality, which is concerned with an exposition of general principles. In the area of crimes and punishments, the Qur’an is specific but only with regard to a handful of offences and their penalties. The rest of the Qur’anic legislation in this area lays down general guidelines which enable the learned scholar (mujtahid) to specify the general rulings of the Qur’an in the light of the needs and conditions of the community.21 The Qur’anic style of expounding general principles, without encumbering them with specific details, has in it the seeds of lasting validity and the timeless character of its laws.22

Aruling of the Qur’an may be conveyed in a text which is clear and unequivocal (qat‘i) or in a language that is open to different interpretations. A definitive text has only one meaning and admits of no other interpretation. An example of this is the text on the entitlement of the husband in the estate of his deceased wife as follows:

In what your wives leave, your share is one-half, if they have no child. (4:12)
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The quantitative aspect of this ruling, namely one-half, is definitive and therefore not open to interpretation. The Qur’anic ruling on the essentials of the faith, the specified shares in inheritance, and the prescribed penalties (hudud) are all definitive; their validity may not be disputed; everyone is bound to follow them and they are basically not open to interpretation and legal reasoning (ijtihad).

The speculative (zanni) rulings of the Qur’an are, on the other hand, open to interpretation and ijtihad. The best interpretation is that which can be obtained from the Qur’an itself, that is by looking at the Qur’an as a whole and finding the necessary elaboration elsewhere in a similar or even different context. The Sunnah is another source which supplements the Qur’an and elaborates its rulings. When the necessary interpretation can be found in an authentic hadith, it becomes an integral part of the Qur’an, and both together carry a binding force. Next in this order come the Companions who were particularly well-informed on the Qur’an, and their understanding and interpretation carries authority above that of other commentators.23

An example of speculative ruling in the Qur’an is the text which provides:

forbidden to you are your mothers [ummahatukum] and your daughters [banatukum]. (4:23)
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This text is definitive on the basic prohibition of marriage with one’s mother and daughter and there is no disagreement on this point. However, the word banatukum (your daughters) could include one’s real daughter, step-daughter and illegitimate daughter. A subsequent portion of the text eliminates the doubt with regard to step-daughters, as these are declared forbidden. But the jurists have differed as to whether the prohibition should be extended to illegitimate daughters. The Hanafis have upheld that both real (i.e. daughters through marriage) and illegitimate daughters are included in the meaning of this text, but the Shafi‘is maintain that only the daughter through marriage is forbidden. Similar differences of interpretation could have arisen regarding the exact meaning of ‘mothers’ had the Qur’an itself and also the Sunnah not clarified the precise import of the text. Consequently, there remains no doubt that besides the real mother, step-mother and foster mother are all included in the meaning of this text.24

The ‘ulama’ are unanimous to the effect that the Sunnah is a source of Shari‘ah and that its rulings with regard to lawful and unlawful (halal and haram) stand on the same footing as the Qur’an. The Sunnah of the Prophet is a proof which is supported by the Qur’an, and Muslims are enjoined to comply with it. The words of the Prophet, as the Qur’an tells us, are divinely inspired (53:3). His acts and teachings that are meant to establish a rule of Shari‘ah constitute a binding proof. In more than one place, the Qur’an commands obedience to the Prophet and makes it a duty of the believers to submit to his judgement and his authority without question. Note for instance,

Whoever obeys the Messenger verily obeys God. (4:80)
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and

Whatever the Messenger gives you, take it and whatever he forbids you, avoid it. (59:7)

[image: image]

Al-Ghazali explains the purport of these verses in that some of the divine revelations which the Prophet received constitute the Qur’an whereas the remainder are embodied in the Sunnah. The words of the Prophet are proof for anyone who heard the Prophet saying them. As for us and the generality of Muslims who have received them through the verbal and written reports of narrators, we need to ascertain their authenticity.25 The proof of authenticity may be definitive and proven by continuous testimony (mutawatir), or it may amount to a preferable conjecture in the form of a solitary report (ahad). In either case, the Sunnah in principle commands obedience. All the rulings of the Prophet, especially those which correspond with the Qur’an and corroborate its contents, constitute binding law.26

As a source of Shari‘ah, the Sunnah enacts its rulings in the following three capacities. Firstly, it may simply reiterate and corroborate a ruling which originates in the Qur’an. A substantial part of the Sunnah is in fact of this variety. All hadith pertaining to the Five Pillars of the faith and such other topics like the right of one’s parents, respect for the property of others, and also hadith which regulate homicide, theft and false testimony, etc., basically reaffirm the Qur’anic principles on these subjects.27 Secondly, the Sunnah may consist of an explanation or clarification of the Qur’an: it may clarify the ambivalent (mujmal), qualify the absolute (mutlaq), or specify the general (‘amm) of the Qur’an. Once again, a substantial part of the Sunnah falls into this category, in which case the Sunnah basically explains and interprets the Qur’an. The foregoing two varieties between them constitute the largest bulk of the Sunnah, and the ‘ulama’ are in agreement that both of these are integral to the Qur’an; they may not be separated nor taken independently from the Qur’an.28 Thirdly, the Sunnah may consist of rulings on which the Qur’an is silent, in which case the ruling in question originates in the Sunnah itself. This variety of Sunnah, referred to as founding Sunnah (alsunnah al-mu’assisah), constitutes an independent source of Shari‘ah. To give some examples, the prohibition regarding simultaneous marriage to the maternal and paternal aunt of one’s wife, the right of preemption (shuf‘), and the grandmother’s entitlement to a share in inheritance all originate in the Sunnah as the Qur’an itself is silent on these points.29

There is some disagreement among the ‘ulama’ as to whether the Sunnah in all of its varieties should be seen as a supplement to the Qur’an. The affirmative view on this is based on the premise that even the original rulings of the Sunnah can be related to the general objective and purpose, if not the specific contents, of the Qur’an. The majority view on this is, however, that there is no necessary conflict in maintaining that the Sunnah is a supplement to the Qur’an as well as a source of Shari‘ah in its own right.

Ijtihad means striving or exertion by the mujtahid (one who carries out ijtihad) in deriving the rules of Shari‘ah on particular issues from the sources. Normally such rules are not self-evident in the sources and their formulation necessitates a certain amount of effort on the part of the mujtahid. Ijtihad may consist of an interpretation of the source materials and inference of rules from them, or it may consist of an opinion regarding the Shari‘ah ruling on a particular issue. Since the divine revelation has come to an end with the demise of the Prophet, ijtihad remains the main instrument of interpreting the divine message and relating it to the changing conditions of the Muslim community.

Ijtihad is validated by the Prophet himself and there are many hadiths on the authority of ijtihad. But the one hadith which provides clear authority on this subject, as Al-Ghazali points out, is the hadith of Mu‘adh bin Jabal. Upon sending Mu‘adh as judge to the Yemen, the Prophet asked him about the source on which he would rely in making decisions. In reply, Mu‘adh referred first to the Book of God, and then to the Sunnah of the Messenger of God; in the event where he failed to find the necessary guidance in either, then he would formulate his own ijtihad. The Prophet approved of this and was well-pleased with Mu‘adh’s response.30

The Shari‘ah in principle admits that legal rules may be changed and modified in accordance with changing circumstances. There is little doubt that abrogation (naskh) has occurred in both the Qur’an and Sunnah due primarily to the change of conditions in the life of the community, especially following the Prophet’s migration to Madinah. Abrogation entails the repeal, and often replacement, of one legal text by another. The question arises as to whether a text can be modified on other grounds such as ijtihad, man-made legislation and custom.

If the text is on devotional matters (‘ibadat), the general view is that it cannot be changed. But if it concerns worldly transactions, the majority of jurists have held that it is open to interpretation and ijtihad. The jurist may consider the meaning of the text, the effective cause (‘illah) on which it was originally founded, and the welfare (maslahah) of the community so as to construct a fresh ijtihad. If the text is specific and does not admit of ijtihad, the dominant view is that no change should be attempted.31 But even so, instances can be found in the precedent of the caliph ‘Umar ibn al-Khattab (d. 644), where such changes have been made, in a few cases at least, even in the presence of a clear text.32 Based on these, and the Qur’anic principle of removal of hardship (raf‘ al-haraj), al-Qarafi (d. 1283) has reached the conclusion that the actual living conditions of the people must be taken into account: ‘All the rules of fiqh which are founded in custom are liable to change with the change of custom in which they were originally founded.’33 The substance of this conclusion has been adopted in the Majallat al-Ahkam which provides that ‘public usage is conclusive and action must be taken in accordance with it’ (Art. 37), and that ‘it is undeniable that the rules of law vary with the change of time’ (Art. 39).

Ijtihad in our times operates in the following three capacities:

a. With regard to the textual rulings of the Qur’an and the Sunnah which are open to interpretation and are speculative (zanni) in respect of either meaning (dalalah) or transmission (riwayah) or both, the sphere of ijtihad is limited to finding the correct interpretation that is in harmony with the letter and objectives of the law. Should there be an apparent conflict between two textual rulings of this type, the mujtahid may select and prefer one to the other in accordance with the accepted rules that govern conflicting evidences.

b. With regard to matters on which there is no clear text or ijma‘, ijtihad is to be guided by the general objectives of the Shari‘ah (maqasid al-Shari‘ah). This type of ijtihad is usually referred to as ijtihad bi alra’y or ijtihad which is founded in opinion.

c. In regard to matters which have been regulated by the existing rules of fiqh that may originate in analogical reasoning (qiyas), juristic preference (istihsan) and other varieties of ijtihad, and the mujtahid reaches the conclusion that they no longer serve the objectives of Shari‘ah owing to social change, he may attempt fresh ijtihad. In doing so, the mujtahid is once again to be guided by the general principles and objectives of Shari‘ah so as to construct a ruling which is best suited to the prevailing circumstances and responds to the legitimate needs and interests of the people.34

OBJECTIVES OF SHARI‘AH (MAQASID AL-SHARI‘AH)

The Qur’an is descriptive of the objectives of Shari‘ah when it declares

O mankind, a direction has come to you from your Lord; it is a healing for the (spiritual) ailments in your hearts and it is guidance and mercy for the believers. (10:57)
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The message here transcends all barriers that divide humanity; none must stand in the way of the mercy and beneficence that God has intended for all human beings. This is confirmed in another passage where the Qur’an describes the purpose of the Prophet’s mission to be mercy not only to mankind, but to all of God’s creatures (21:107). ‘Mercy’ is perhaps a poor translation of rahmah which conveys compassion, kindness, goodwill and beneficence. Ibn Qayyim al-Jawziyyah (d. 1356) explains that the Shari‘ah aims at safeguarding people’s interest in this world and the next; ‘In its entirety, it is justice, mercy and wisdom.’35 In order to attain these objectives, the Shari‘ah identifies three areas which constitute the component parts of mercy, namely to educate the individual, to establish justice and to realize benefit (maslahah) for the people.36 The remainder of this chapter looks into each of these separately.


Educating the Individual (Tahdhib al-Fard)

The primary focus of Islam is on the individual in the sense that it inspires the believer with faith and instils in him the qualities of being trustworthy and righteous. It is through reforming the individual that Islam aims at achieving its social goals. Acts of devotion (‘ibadat) are a part of the Islamic educational programme; they are all designed so as to educate the believer, to enable him to be a useful member of society and refrain from causing harm to others. The ‘ibadat in all of its varieties aims at purifying the mind and heart from corruption, selfishness and over-indulgence in material pursuits. This is indeed the declared purpose of the ritual prayer (salah), as the Qur’an proclaims:

Surely prayer keeps one away from indecency and evil, and certainly the remembrance of God is the greatest (form of devotion). (29:45)
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Salah involves both mental and physical training; it leads to inner perfection and it is a means for man to gain proximity to his Creator. While performing the ritual prayer the worshipper concentrates in full attention; he is not free to do what he likes or act in any way that would disrupt the continuity of the prayer. There is no turning to any side, no glancing, laughing, eating or drinking while one prays, all of which involves an exercise in self-control. The whole body must be calm and stable before the phrase ‘Allahu akbar’ is uttered. The first chapter of the holy Qur’an, which is recited from memory, reads in part,

We worship only Thee, O God, and beg only Thy help.
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Here we do not use the word ‘I’ but ‘we’ to show that prayer not only concerns the individual but the well-being of the community as a whole.37

There is a definite time in which to discharge the obligation of salah, and performing early morning prayer even a minute after the sunrise makes it void, and one cannot offer the excuse of being sleepy. The purpose of observing punctuality is to educate the individual; then we are commanded to face the ka‘bah in salah. Why should we face the ka‘bah while the Qur’an clearly tells us

whichever direction you turn, there is the face of God. (2:115)

[image: image]

It is meant to be a social education for all to face in one direction. For turning to any direction one may wish causes indiscipline and confusion. Imagine the scene if everybody in the congregation faced different directions! Cleanliness in body and attire and decency in clothing are the requirements of every salah. Furthermore, performing salah in congregation nurtures a unified purpose, equality and solidarity among worshippers as well as facilitating social encounter in a peaceful environment. And finally the salah ends by uttering the phrase, ‘Peace and the blessing of God to His worthy servants’; a declaration of goodwill towards one’s fellow human beings. These objectives are even more vividly present in fasting, the pilgrimage of hajj, and alms giving, all of which train the individual in self-discipline, sacrifice and sensitivity to the wellbeing of others. The pilgrimage is particularly educational in broadening the individual outlook beyond the confines of a particular locality and encourages a sense of awareness of the wider interests of Muslims worldwide.38

There is a great deal in the Qur’an and hadith on promotion of self-discipline and morality through God-consciousness (taqwa), honesty (sidq), fulfilment of promises (wafa’ bi’l-‘ahd), pleasant manners (husn al-khuluq), humility (tawadu‘, haya’), sincerity (ikhlas), beneficence (ihsan), co-operation in good work (ta‘awun), courage (shaja‘ah) and manliness (muru’ah). There is even greater emphasis in the sources of Islam on avoidance of oppression (zulm), lying (khidhb), perfidy, turpitude and degrading conduct (radha’il), arrogance (takabbur), hypocrisy (riya’) and so forth. Educating the individual in good values and moral excellence may thus be characterized as a cardinal goal and objective of Islam.


Justice (‘adl)

Whereas the basic objective of Islam and its Shari‘ah concerning the individual is purification of character, in the social sphere it is to establish justice. This Islamic concept of justice is not confined to a merely formal or regulatory justice, but makes it a part of the faith, character and personality of believers.

‘Adl literally means placing things in their right places where they belong. It is to establish an equilibrium by way of fulfilling rights and obligations and by eliminating excess and disparity in all spheres of life.39 The Shari‘ah seeks to establish justice not only in its corrective and retributive sense of adjudicating grievances, but also in the sense of distributive justice, establishing an equilibrium of benefits and advantages in society.40 This is indeed obvious from the objective and comprehensive approach that the Qur’an has taken towards justice. It is the one over-riding objective that characterizes the Qur’anic message as a whole, as the Book declares:

We sent Our Messengers with evidences and revealed the Book and the balance through them so as to establish justice among people. (57:25)

[image: image]

The phrase ‘Our Messengers’ is in the plural, and the whole tenor of this declaration suggests that justice is a goal, not only of Islam, but of all revealed religions; it is of central importance to all prophetic missions; and it comprises in its scope all people regardless of their religious denominations. The Book of God and the Shari‘ah have thus been revealed to provide valid criteria for justice so that justice is not distorted by ignorance and bias.41

The Qur’anic standards of justice are objective in that they are not tainted by considerations of racial, tribal, national or religious sentiments. The Qur’an addresses justice as one of its major themes, which is referred to in at least fifty-three instances where the people are urged to be just to others at all levels, whether personal or public, in words and in conduct, in dealing with friends or foes, Muslim or non-Muslim, all must be treated with justice: To quote but a few injunctions of the holy Qur’an:

O believers! Stand out firmly for justice as witnesses to God, even if it be against yourself, your parents and relatives and whether it be against rich or poor. (4:135)

[image: image]

And let not hatred of a people divert you from the path of justice. Be just as it is closest to excellence in piety (taqwa). (5:8)

[image: image]

And when you speak (make sure that you) speak with justice. (6:152)

[image: image]

Elsewhere the Qur’an demands justice together with benevolence (ihsan):

Surely God enjoins justice and doing good (to others) (ihsan). (16:90)

[image: image]

The juxtaposition of justice and ihsan in this verse opens the scope to considerations of equity and fairness, especially where the linguistic confines and technicality of a legal text might lead to rigidity in the administration of justice. Justice must be attempted in the spirit of ihsan, that is, even when it is not demanded by anyone; the attempt should be in equity and good faith, which will gain the pleasure of God. Ibn Qayyim al-Jawziyyah grasps the essence of justice in the Qur’an when he observes that justice must be followed and upheld wherever it is found, within or outside the declared provisions of the law: Justice is the supreme goal and objective of Islam. God has sent scriptures and Messengers in order to establish justice among people. When there are signs which indicate the path to justice, it is in accordance with the law of God to aim towards it. Hence ‘any path that leads to justice and fairness is an integral part of the religion and can never be contrary to it’.42 What Ibn Qayyim is saying is that even if nothing could be found in the Shari‘ah to show the direction towards justice, it should still be attempted and that the essence of such efforts would always be in harmony with the Shari‘ah.

In their relations with non-Muslims, the Muslims are directed to be just:

God forbids you not to do good and be just to those who have not fought you over your faith nor have evicted you from your homes. God loves those who strive for justice. (60:8)

[image: image]

According to al-Tabari, the ruling of this verse extends to all nations and followers of all faiths, indeed to the whole of mankind.43 While quoting this and other Qur’anic injunctions on the subject, Sayyid Qutb draws the conclusion that justice is an inherent right of all human beings under the Shari‘ah.44

It would thus appear that injustice is abhorrent to the letter and spirit of the Qur’an. There may be some rules of fiqh which were once formulated in a different set of historical conditions and may now be deemed to be unjust. Our attitude towards such anomalies should, in my opinion, be guided by Ibn Qayyim al-Jawziyyah’s penetrating assessment which I quoted earlier that such rules do not belong to the Shari‘ah even if they are claimed to be a part of it. They should therefore be revised through ijtihad in the light of the broad objectives of Shari‘ah and the prevailing interest of society.
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