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Preface




  TERRORISM IS BOTH palpable and elusive. We are confronted by it, haunted by it, and confused about it. In some form or another it is as old as the sense of civilisation that it threatens, but its manifestations can be as novel as the latest fashion in weaponry. In the wake of 11 September 2001 and the October 12 Bali bombing the technologically advanced Western states are sensitive to it as never before, but other parts of the world are wearily familiar with its ravages. Sri Lankans, Irish, English, South Africans, Palestinians, Israelis, Indonesians, have all lived with its constant strain. From this perspective, the idea that the outrages of September 11 were somehow unique or changed the world forever can be seen as understandable exaggeration. They certainly wrought an enormous change in the consciousness of Americans and, to some extent, of the inhabitants of other affluent countries such as Australia. Americans, in particular, have lost a sense of invulnerability that had been growing since the end of the Cold War, and this has naturally created the temptation to panic. In the world’s sole superpower, possessed of astonishing military and economic capacities, any degree of panic is cause for concern. Washington’s prescription of open-ended ‘war on terror’ can only heighten this concern. This concern is increased by the ways in which the events of September 11 have already influenced political crises around the world. The most notable were the severe Israeli responses to Palestinian terrorism in April 2002, responses that were themselves subject to the allegation of terrorism. Notable also is the disturbing tendency in some quarters to view the threat of terrorism as coming from the whole Moslem world. All of which makes it important to take a hard look at the moral and conceptual issues surrounding terrorism.




  This book represents a contribution to that task of scrutiny and evaluation. It is written predominantly by philosophers, though it includes chapters by an eminent jurist, a political scientist, and an Islamic scholar. Several of the contributors were participants in a workshop run by the Melbourne division of the Australian Research Council Special Research Centre for Applied Philosophy and Public Ethics at the University of Melbourne in November 2000. The contributors have tried to examine the vexed matters of defining terrorism, assessing the moral status of resort to terrorism, the international legal regime most suited to dealing with it, the role of state terrorism, the role of an ideology of liberation in defending terrorism, the idea of collective responsibility and its function in licensing violent attacks, the issue of whether terrorism is more like war than like crime, and the specifics of the attitudes underlying the contemporary responses to terrorism.




  The chapters by Coady, Primoratz, Young and Stephen devote most attention to answering the question: What is terrorism? Any definitional answer inevitably involves a degree of stipulation since the term ‘terrorism’ figures in so much polemics and propaganda. Partly for this reason, Young prefers to leave it undefined, though he lists several marks that he takes to be characteristic. Coady, Primoratz and Stephen, on the other hand, reach a degree of non-collusive unanimity in defining terrorism as a certain sort of tactic in the use of political violence; namely, the directing of such violence at innocent people. Of course, the word ‘innocent’ needs a lot more attention and gets a good deal of it in some of the chapters. Coady prefers ‘non-combatant’, Stephen speaks of the ‘defenceless’ and Primoratz of ‘the innocent’. On the moral assessment issue, Young is worried that definitions of this kind stack the decks against any possible moral justification of terrorism. Thompson seems to share this worry. But Primoratz thinks that, so defined, terrorism may nonetheless be justified in extremis, and Coady thinks the definition leaves room for a case to be made for terrorism but that the case is unpersuasive, even in ‘supreme emergency’. In any event, on the face of it, if terrorism is impermissible it must be impermissible for states as well as sub-state groups; conversely, if it permissible for sub-state groups it must also be allowed for states on the same or similar terms.




  The issue of moral assessment raises the question of a framework for assessment. Most of the contributors who confront this question have recourse, to greater or less extent, to the tradition of ‘just war’ thinking. Thompson argues the need for modifications to the tradition, and it lies in the background to Gaita’s argument. Pavkovic, however, describes a tradition he calls liberation humanism, apparently at odds with just war thinking, and contrasts it with what he names universal humanism that plausibly includes just war thinking.




  Several of the contributors consider the issue of state terrorism (Primoratz most extensively) and there is generally agreement that states not only can sponsor terrorism by non-state groups but that states can, and do, directly engage in terrorism. Coady instances the terror bombings of World War II, including Hiroshima and Nagasaki, as acts of terrorism, and Primoratz provides a more extensive list. Terrorists of all sorts frequently resort to the idea that the apparent innocents they attack are not really innocent because they are guilty by association. Their membership in certain groups (‘oppressors’ in Pavkovic’s exposition) makes them responsible for the evils that the group leaders or persecuting members perpetrate, and hence liable for retaliatory violence. Pavkovic sees this thesis as a pivotal claim in the liberationist ideology he explores. Miller more generally investigates the idea of collective responsibility, shows the inadequacy of typical terrorist accounts of it, and sets limits to the notion’s applicability. These limits apply to both state and non-state terrorist activities.




  An urgent question raised by terrorist attacks is that of appropriate response. This has both moral and pragmatic dimensions, and several papers explore these issues. Stephen looks at the legal resources for dealing with terrorism; O’Keefe explores the ways in which international terrorism tempts states to resort to unconstrained counterterrorism, and he offers suggestions about the morally appropriate responses they should make to the threat; Thompson raises questions about the legal treatment of captured terrorists or suspects; and Gaita surveys moral and philosophical dimensions of crucial international events influenced by responses to the September 11 disaster. He offers wide-ranging reflections on the language of anti-terrorist rhetoric, and its connection and disconnection with the deeper reaches of moral understanding.




  Several other contributors reject the language in which the response to terrorism is commonly couched. This language has escalated in extravagance and unreality since September 11 and Bali. Phrases that locate evil as wholly other, and good as wholly present in the speakers or their nations, distort perception and make it difficult to comprehend moral and political realities. Where the enemy is portrayed solely in terms of satanic evil and one’s own people as the purveyors of ‘infinite justice’ through military might, the scene is set for the sort of delusional thinking that hinders understanding of the motivations of opponents and vitiates policies for dealing with them. It also distorts false consciousness about one’s own record on terrorism. No nation is unblemished by the propensity to terrorism: the United States remains the only state to have used nuclear weapons on civilian populations, and its state agencies have supported the extensive use of terrorism in South America and elsewhere. Blinkered simplification has also been particularly powerful in the understanding of Islamic religious attitudes to violence. As Saeed shows in his sensitive exposition of the intricacies of traditional Islamic theorising about jihad, the simplification has been present in the thinking and rhetoric of both Muslem terrorists and those who aim to hunt them down. Since the religious impulse certainly played a role in the September 11 terrorist attacks on America, the Bali bombings and indeed in some of the fundamentalist rhetoric of the immediate American responses to it (‘crusade’, ‘infinite justice’), there is a pressing need to examine closely the relevant religious traditions. Saeed’s chapter is a significant contribution to this examination.




  Since the tragic events of 11 September 2001 and 12 October 2002 much remains opaque about the role of terrorism in the future of our violent world. The ‘war on terror’ continues with no end in sight. The stated aim of the war, the destruction of Al Qaeda, has not been achieved and new threats from terrorist groups are being identified with alarming regularity. Another disturbing development is that war against Iraq is being linked to the ‘war on terror’. But there is a widespread conviction that this link is tenuous at best. Moreover, public opinion is deeply divided about the wisdom of intervention in Iraq. There is a real prospect that this divisive atmosphere may undermine the international consensus that is needed to deal justly with the real dangers of international terrorism. It is our hope that the scrutiny of the issues raised and canvassed in this book will stimulate the sort of discussion that is needed to help us all see more clearly the way forward.
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Toward a Definition of Terrorism1






  Ninian Stephen




  Suddenly, on 11 September 2001, the familiar world we had been inhabiting changed in significant ways, changed not only in innumerable ways affecting our daily lives but changed too in how we evaluated our own actions and reactions to world events and the complex reactions of others around us. I suspect that we can never again regard ourselves as relatively immune from the traumas to which many countries have had to become accustomed. Certainly this is the theme of which we hear so much from the United States, which can no longer contemplate as a possible national strategy retirement into safe though solitary isolation.




  Central to this extraordinary shift in world events is terrorism, yet a curiosity about terrorism is the absence of agreement as to what is and is not terrorism. This is in itself strange enough. We have known terrorism for centuries and thousands of books and articles in scholarly journals have had aspects of terrorism as their theme; but one thing this great debate on terrorism has not produced is agreement about a definition of terrorism. In the literature there exist innumerable definitions of terrorism, but no general consensus.




  As is well known, the nations of the world have over the past almost one hundred and fifty years managed to arrive at some general agreement about some rules of warfare, and how it should be waged, although these rules are fragile things, easily falling apart under the stress of conflict. These rules are expressed in Hague Rules, in Geneva Conventions and in relatively recent United Nations (UN) treaties and conventions, and are replete with definitions, but there remains a problem in the case of terrorism.




  It would be worthwhile for the world to devote some time and care to the ascertainment of a generally acceptable definition of terrorism, so that, measured against that definition, it will be possible, as, for instance, with piracy and slave trading, to readily and beyond doubt declare a particular act to be one of terrorism, and accordingly contrary to generally accepted international law. The hoped-for consequence would be that such an act would be treated by all nations as internationally criminal, regardless of their particular view of the government against which the terrorist act was aimed. The price of reaching such a consensus may be the adoption of a quite narrow definition, but that is a price well worth paying. So long as universal agreement is absent, there are likely to remain nation-state havens for terrorists to which they can flee, perhaps taking hostages with them, and from which they can certainly plan future attacks and obtain weapons and all the apparatus of terrorism.




  If terrorism of its nature at least includes, although not being confined to, political movements that systematically employ the creation of widespread fear in order to attain their goals, we can identify very early examples. The Jewish zealots of the first and second century who made their last desperate stand against Hadrian’s Roman legions at Massada beside the Dead Sea; the Assassins, Islamic radicals of a thousand years later; and then, another eight hundred years on, the most famous of all, at least until recent years—the Russian terrorists of the late eighteenth and nineteenth centuries, were all fanatics and idealists who employed terror as their weapon. By the nineteenth century terrorists had been blessed by the invention of dynamite. The advent of dynamite at one stroke made possible the doctrine of propaganda by deed, the bomb becoming in anarchist eyes the people’s friend. It made everyone at last equal in potential for effective violence, which now was no longer the monopoly of the state.




  The Russian terrorists of the eighteenth and nineteenth century drew their inspiration from the long literature of tyrannicide, the justifiable killing of a tyrant ruler, a literature that flourished in the city states of ancient Greece. Later Seneca wrote that no victim is more agreeable to god than the blood of a tyrant. However, the problem with tyrannicide and its justification has always been to distinguish between tyrant and lawful ruler; and a problem similar in quality affects any discussion of terrorism: how to distinguish between the criminal terrorist and the violent but heroic freedom fighter.




  It is worth noting in passing that, in what seems a very unfair result it tends to be in open, pluralistic democracies rather than in totalitarian societies that terrorism does best, particularly in terrorism’s early manifestations, before the forces of order have developed any long experience in dealing with it. On the other hand, the last hundred years has shown that in totalitarian states of left and right the terrorist has little prospect of successful operation. The police state, where control of populations is pervasive, with movement restricted, identification demanded at every turn, and employment and housing closely monitored, is no place for a terrorist group.




  There is, of course, another potent factor favouring an open society as a theatre of operation in the eyes of the terrorist, and that is the existence of its unfettered media. Both high policy of the terrorist group and personal vanity of the individual terrorist will dictate that wide publicity should be given to acts of terrorism—their very purpose is to create fear and confusion and, through it, capitulation to demands, and this makes media coverage an essential. Only in an open society can this be had.




  One of the key factors in the failure to date of international accord on action against terrorism has been over-ambitious aims. Closely linked to this has been the injection into the dialogue of ideological elements; one man’s, or one government’s, freedom fighter being all too often another’s terrorist.




  The progress to date on attaining anything like general international agreement on the suppression of terrorism has been slight. There have been both bilateral and multilateral efforts to achieve agreement, but full-scale multilateral efforts at suppression of terrorism have been largely unsuccessful. In the case of the hijacking of aircraft, for example, three conventions on civil aviation—in Tokyo in 1963, the Hague in 1970 and Montreal in 1971—sought in vain to impose an effective worldwide regimen, with a universally observed obligation on the country of refuge to extradite or prosecute. The stumbling blocks have included the political offence exception to extradition, the existence of widely different legal systems, the jealous guarding of sovereignty, difficulties of evidence when the crime is international in its elements and the absence of international sanctions against a nation which fails to observe the extradite or prosecute obligation.




  Of UN action against terrorism, the words of Walter Laqueur may not be unduly harsh. He saw UN deliberations as ‘of no consequence’.2 As some authors have noted, UN attempts to combat terrorism have had little effect, and UN initiatives seem to be contradictory because of fundamental disagreements among member-states over whether terrorist acts could be justified as acts of national liberation.3 This is made the more confusing by the absence of agreed definition of these two emotion-charged descriptions.




  The members of the European Community (EC), sharing relatively common interests and approaches, have been perhaps the most successful at agreed action on international terrorism. The Council of Europe concluded the European Convention on the Suppression of Terrorism in 1977, its prime purpose being to establish the prosecute or extradite principle for terrorist acts, doing away with the political defence answer to extradition applications. This was then followed up by the European Community’s Dublin Agreement of 1979, which seeks to have the 1977 European convention apply without qualification as between EC member-states in extradition proceedings.




  International agreement on the suppression of terrorism seems inevitably to run up against either ideological difficulties or conflicts of national strategic or trading interests or both. This is, in a sense, inherent in the nature of terrorism, in the fact that its ultimate target is a particular nation’s government, and its aim is the overthrow of that government’s authority and legitimacy. Other governments will almost certainly have strong feelings about that challenge, either pro or con, depending on matters of ideology and national interest. Those feelings will then colour the view they take of the means used by any group of activists to challenge the authority of a government, influencing the judgement as to. whether the means are terroristic and ought to be branded as internationally criminal or legitimate and internationally acceptable.




  Any hope of international consensus on the suppression of terrorism depends first of all upon avoiding the notion of inherently good and bad governments as providing any yardstick for identifying what is or is not terrorism. What are good and bad governments depends very much on the eye of each beholder nation.




  Ruling out then, the nature of the regime under attack as any worthwhile criterion of terrorism as an internationally recognised crime, there are other feasible criteria of terrorism that concern themselves in one way or another, not with the regime attacked but rather with aspects of the attack itself. If the attack is examined, three distinct elements emerge: the quality of the particular act of violence, the motive for perpetrating it, and the identity of the victims, that is, the persons or items of property that directly suffer.




  The first two of these, the quality of the act and its motive, seem to me to be relatively useless as distinguishing marks of internationally criminal conduct so long as the world community continues to recognise that an attempt to overthrow a particular regime should not of itself be an international crime. Whatever test of criminality is to be applied, it must surely not be one that would stifle all revolutionary movements, seeking merely to perpetuate the existing status quo worldwide. Any proposed rule that tends to set in concrete the global status quo in nation-states would be neither morally nor, I suspect, in the long run politically acceptable. In any acceptable international law, there must surely be room for revolutionaries and separatists, just as there should be no toleration of terrorists.




  And the trouble with both the quality of the particular act of violence and the motive for it as tests of what is unacceptable terrorism is that neither is sufficiently discriminating. The patriot rebel, the noble revolutionary, will at times employ the same violent means as those whom we would wish to label as internationally criminal. Examination of motive has never seemed to me to be particularly useful, and of course the suicide bombers and plane hijackers of recent times have made motive a quite inappropriate criterion, unless one were to classify fanaticism in religious belief as in itself involving criminality. Religious fanatics apart, among freedom fighters and terrorists alike there will be many who, according to their own lights, act from the purest of motives. To seek in either the quality of the act of violence or the motive for it the test of what is at all likely to be universally accepted internationally as criminal terrorism seems to me to be vain. The old stumbling block of one man’s freedom fighter, another’s terrorist, applies to each of these criteria.




  Not so, however, if one adopts what I have described as the third element of an act of violence, namely the identity of the victim. It does afford a criterion that appears to be both viable and likely to appeal to nations worldwide as a valid test of what is internationally unacceptable, and hence properly to be treated as internationally criminal. And, if ever anything can spur the nations of the world into effective action clearly to unite in defining what amounts to terrorism and declaring it a recognised international crime, the events of September 11 surely should.




  I suggest that a viable criterion of terrorism, identifying it in terms likely to prove universally acceptable, which is absolutely essential if it is to be of any utility, is the quality of the victims of a violent act.




  I would propose, as a workable criterion, the defencelessness of the victim. It is a test not without difficulty, the difficulty of deciding who is defenceless in that sense; but it does seem to offer prospects of general acceptance. It has appeal on grounds of generally accepted standards of morality worldwide; its simple argument that the defenceless should be protected from extraneous violence should assist in its acceptance. The definition of defenceless victim is, of course, not easy. In this area nothing is easy. The military, and the police, both of them whether in or out of uniform, on or off duty, and, I rather think, also political leaders and high functionaries of state, I would be inclined to exclude from the category of defenceless victims, if only because in seeking global consensus a modest beginning should be made. Ordinary unarmed citizens, on the other hand, even if they be enthusiastic supporters of the government under attack, I would unquestionably include in the category of defenceless. There will, of course, be shadowy areas of doubt and difficult boundary lines to be defined and drawn; but matters of degree always arise in cases of this sort and solutions to them are not beyond the wit of mankind. Attacks upon defenceless victims or those which recklessly involve them, whether by killing or injuring them or taking them hostage or destroying their. property, would then become simply criminal as a matter of accepted international law, with all nations being obliged either to try and punish the terrorist responsible if the crime was within their territory or extraditing them to the territory where the crime was committed, for trial there.




  The effect of such a rule would be that neither nobility of motive nor justice of the cause would legitimate such violent acts. Like pirates, the perpetrators would be international outlaws, and every civilised state would deny them refuge or aid, and in turn would prevent its citizens from offering them either.




  Wholly domestic terrorism could be left to one side; it needs no international action but can be left to local laws to deal with like any other criminal conduct. Also unnecessary to deal with would be cases that really amount to the acts of nation-states, using a group of terrorists as their surrogate. This would be no proper area for international agreement on terrorism but, rather, a case of hostile national conduct under another guise, to be dealt with as nations have always dealt with the hostile acts of other states, by protest, by severance of relations, by show of force, or, in extreme cases, by recourse to war.




  The course being taken at present, centred upon Afghanistan and Osama bin Laden, is to. describe what is in question as a war against terrorism. The enormity, of the attacks on New York and Washington no doubt account for the term war, but to dignify them as acts of war is to give them more than their due. They are simply terrorism, and should be dealt with as international crimes rather than as matters of warfare. An international definition of criminal terrorism that would fix, as its identifying character, upon the violent act against the defenceless victim would clearly apply to the present case, and would be a criterion likely to be acceptable to all the nations of the world. A clear definition seems to me to be an essential first step in the creation of an effective international sanction against terrorism.




  This proposed regimen for the suppression of international terrorism has modest aims, hedged about as it is with a restrictive definition and with exclusions, but that is still better than what exists today. Only by such a modest beginning, by aiming at something that all nations will feel able to agree upon as truly inexcusable, and hence properly to be treated universally as internationally criminal, does there seem to be any prospect of creating an internationally recognised offence of terrorism that will have real meaning.
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Terrorism, Just War and Supreme Emergency





  C. A. J. (Tony) Coady




  What is terrorism?




  Defining terrorism is a hazardous task. It has been estimated that there are well over one hundred different definitions of terrorism in the scholarly literature.1 This disarray reflects the highly polemical contexts in which the term is used so that the act of defining can become a move in a campaign rather than an aid to thought. Consider some influential definitions picked out by the Terrorism Research Center in the United States.
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