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INTRODUCTION

I’ve heard fellow lawyers refer to certain cases they regretted accepting as a “dog of a case,” but it wasn’t until I actually represented a St. Bernard against an unscrupulous pet store that the phrase had any real meaning to me. Canines are in the courtroom today as defendants, plaintiffs, victims, and way too often as pawns or bargaining chips as their human companions part ways. Despite having four legs, canines actually have no real “standing” in court … that’s the legal term meaning that you have a right to be there. That’s where you come in. As your dog’s human guardian it’s your responsibility to make sure your pet doesn’t get lost in the legal labyrinth, or, worse, be denied the legal remedies she deserves.

Animals have always been designated as property in court going back to the old laws of replevin. Cattle and other livestock were possessions, a major source of food, as well as income, and most legal disputes centered on these issues. The domestication of pets, and dogs in particular, necessitates a change in the property classification of pets that are now members of the family. Animal rights groups are more plentiful than ever, and due to their huge presence legislation concerning the rights of animals and their owners is changing rapidly. Keeping up with the changes as well as how they apply to your pet is crucial. What Happens to Rover When the Marriage Is Over? is not a legal reference book, and will not prepare you to become the go-to legal eagle for dogs. It will give you practical advice and share personal stories to give you a better understanding of the legal system and your pet. It’s crucial that you know how to keep custody of your pet should you divorce; that you don’t risk confiscation of your pet by a humane officer if you violate a city ordinance; that you know your housing rights and those of your dog, plus a myriad of other issues. What Happens to Rover When the Marriage Is Over? is about all the issues dogs might face as living beings in our world. Only we can make sure that our dogs “pawsitively” enjoy every legal right and protection available. For all they give to us, it is very little to give to them.

Most of all, this book is about loving and protecting the dog(s) in your life. I adopted my dog Sadie during a time of great stress and discord in my life. I had no idea how she would change my world and open my eyes to the wonder of all animals. I feel it’s the least I can do to try to change the legal world for Sadie and all of her species who have not received fair treatment in American courts. My hope is this book will make pet parents more aware of the greater consequences our pets face from a legal system that is antiquated in the majority of rulings and laws for companion pets. But also to let them know about the great resources and kindred spirits ready to work for a better world. If this book is even one small step in that direction, then Sadie has done a great job at allowing me to put into words what she has taught me with her actions.


Chapter 1

IN THE BEGINNING THERE WAS DOG

(Who Let the Dogs In?)

I have two toothbrushes in my bathroom. I don’t have a husband, a live-in boyfriend, or a roommate. I have a dog. I brush her teeth every night. She sleeps on my bed; she rides in my car. She has total freedom to go wherever she wants to go in our home. She’s allowed on the furniture. She has almost as many toys as I have shoes. I take her everywhere with me, and if she isn’t welcome, I often don’t go. She goes out the door with me in the morning when I go to work, and I drop her off at day care, just like the parent of any two-legged child. I have photos of her on my desk and bulletin board. I talk about her in conversations that she probably has no business in, but I don’t care. I cook for her, make sure she gets proper nutrition and medical care, and in all ways I share my life with her. The day I let a little eight-week-old puppy into my house, she ran into my heart and has occupied it for ten years now.
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Shortly after I adopted Sadie, I found out she’d been exposed to the parvovirus and might die. That day my life changed forever. I fell in love for the first time in my life. Truly in love. That amazing, “I can’t live without you” all-consuming forever-commitment love I’d been unable to feel for anyone or anything in my life until I ran home in my high heels to take her to the vet. I scooped her out of her crate and buried my face into her soft little body. Nope, through two husbands and other relationships that were supposed to last forever, I knew this love was different and would never end. My love for my dog Sadie filled a missing part inside of me that no one had ever even come close to touching.

Sadie is like the air I breathe; I feel suffocated when she’s not near me. I feel incomplete when she’s not with me. I have no apologies for my great love of this precious dog. The day I went to see about getting a dog I had two criteria:

1.   I didn’t want a dog that would lick my face.

2.   I didn’t want a dog that would shed all over my house.

I kiss her right on the mouth with no reticence, and I let her lick my face without reserve. I’ve gone through more vacuum sweepers than you should need in a lifetime because Sadie is a long-haired dog. I have more black clothes than a ninja, because Sadie has black hair and I choose to believe you can’t see it on black clothing. If you don’t want to leave my house with dog hair on your clothes, don’t sit on my furniture.

I tease her and I chase her. I grab the long hair “feathers” on her leg when she walks by, and I roll on the floor with her. I pull her ears out like wings and tell her she looks like a bat. I trace the black lines on her face and am jealous of the “permanent eyeliner” that emphasizes her beautiful eyes. I take her lips and pull them into a comical smile. She lays her head on my chest and looks into my eyes. In her eyes I see wisdom that only dogs have. I put her toys on my head and any number of silly things to amuse her, and in doing so I make myself happy. If she’s out of my sight for too long, I call out, “Where’s my dog?” She comes running. I talk to her. She knows about all my challenges, fears, failures, victories, and hopes that I have for our future. In all things she is my confidant and I am hers.

I know everything about her … each inch of her hairy little body. I check for bumps and patches on her skin that feel unusual. I check her eyes and wipe away the “eye boogers.” I breathe deeply of her dogness and it reassures me that all is not only right in my world—our world—it’s wonderful. I hold her paws. I kiss that sweet space right between her nose and her eyes. I pat her cool smooth stomach. I scratch her chest, and when she paws me in the car I give in and scratch her head. I hold her close and rejoice when she joyously greets me each day when I pick her up from day care. I relish it when she jumps on me like I’ve been gone for months when it’s only been a little over eight hours. I wake at night to listen to her steady, even breathing and her little yips as she chases a squirrel in her dreams. I’ve woken up panicked in hotels because I didn’t feel the weight of her body on the bed, and then remembered that I had to leave her at home.

It’s the most awesome responsibility and privilege to be responsible for her life and her well-being. I ask her, “Am I doing okay? Am I all that you imagined your ‘mom’ would be? Is your life turning out the way you wanted it to?” In her eyes I see the answers to my questions.

According to the 2015–2016 American Pet Products Association (APPA) National Pet Owners Survey Statistics, more than ninety-four million Americans let dogs into their lives and families in 2015. I believe at least half of them feel very close to how I feel about my dog. We’ve integrated our dogs into our lives and in all aspects; they are family members. We buy clothes for them. We take them on vacation. We purchase health insurance for them and make sure they’re included on our automobile policies. For some of us, the relationships we have with our dogs are most often the longest ones in our lives. Although dogs have had connections with humans for centuries, I believe the shift in our deep emotional attachment to our dogs is relatively new. In my opinion, we longed for an attachment for something that loved and accepted us for ourselves. Ultimately, this longing became a necessity brought about by the changes in our country, the rampant rise of materialism, and a lack of deep meaning in our lives.

It all seems to have happened so suddenly, and maybe the rise of social media and cable television has made it seem that way. Could it have been Oprah and Martha Stewart who unabashedly brought their dogs out of their own living rooms and into ours that made people rush to have a dog in their home and family? What transpired to make someone like me, who never had a dog of my own, and millions of other pet parents become so crazy in love with our dogs? Did we all get swept into a massive popular trend? Was it suddenly cool to have a dog? Or was it more that society became restless and people were searching for consistency and lasting love in an ever-changing and often confusing world?

I believe most people live the life Thoreau eloquently described as “quiet desperation.” The majority of Americans don’t find passion and fulfillment in their jobs and work environment. More often we work to provide for our needs than because it is something that inspires and completes us. We have “Take Your Dog to Work Day,” which makes that one day of the year satisfying to many employees. Some entrepreneurs have even created their own businesses in part so they could have their dog with them at work. At Replacements, Inc. in North Carolina, where you can find just about any china pattern in the world, founder and CEO Bob Page created the business so he could bring his dog to work, and he allows his employees to do the same. Employees at Replacements consider this perk to be one of their most important benefits. I was happy to shop there with Sadie, even though she made me nervous when she got close to the displays. Interestingly, Replacements reports that customers have broken china in the showroom, but none of the customers’ or employees’ dogs have broken anything.

Our devotion to our dogs grows deeper as they grow older. We can’t bear the thought that their lives are flying by seven times faster than ours. We grieve deeply when they are gone. There are pet crematories, pet funeral homes, and pet cemeteries. Contemplating the unexpected event that we would die before our dog, we include them in our wills, naming guardians and leaving money for their care. Every aspect of pets today is big business, but at the heart of it all is that profound bond we have with our canine soul mate. Because of that bond millions of Americans let dogs into their homes and lives. That bond propels us to seek out the best food for them and every other conceivable comfort to make their life the best it can possibly be.

Dogs not only dominate the American home scene, they’re everywhere. Dogs have roles on television shows and in movies; they’re used in advertising; and countless new businesses are created around them and their owners. The number-four top commercial in the 2016 Super Bowl was Doritos Dogs, in which dogs plot to enter a supermarket to get Doritos and devise an ingenious way to accomplish it. Advertising uses dogs to sell everything from Ikea kitchens to allergy medicine and just about anything else you can imagine. Car manufacturers have introduced dog-friendly features; and Subaru touts that their cars are “dog approved.” Subaru’s Share the Love Program promotes their dog-friendly car and raises money for animal rescue and other worthy causes. Commercial vacuum sweeper manufacturers have special models for pet hair, and along with thousands of dog boutiques and specialty stores in the United States, pets have their own box store chains to fulfill their every need, real or imagined.

Corporations have let dogs into their corporate culture as brand ambassadors, because if people love dogs and their product/service is associated with a dog, then people will love it. Dogs can be the perfect “spokesperson” for brand recognition. Ever hear of a dog getting a DUI and ruining the image of the company it represents? Dogs don’t give statements to the press that are offensive, aren’t seen using a different product than the one they’re getting paid to bark about, and they never bite the hand that feeds them.

Dogs used in commercials and movies are protected by standards as to how long they can work, breaks, and other important regulations to ensure their health and safety. Dogs have been part of the advertising scene for a long time. One of the most iconic dogs in advertising history had passed away before he ever became famous. Nipper, who got his name from nipping visitors at his home in England, lived a normal dog’s life from 1884–1895. Following Nipper’s death, his owner, the English painter Francis Barraud, painted a picture of Nipper looking into a phonograph machine. He eventually sold it to the Gramophone Company, and Nipper’s image was patented in 1900. In 1990, RCA “hired” a two-month-old puppy named Chipper who was used with Nipper’s image in campaigns. Everyone remembers the Taco Bell Chihuahua and Spuds McKenzie. Today, dogs are present in many commercials, if not as a “spokesdog,” then as part of the family portrayed in the commercial. The Greyhound Bus Line has used a greyhound dog as its logo since 1930. However, it wasn’t until 1957, when they introduced Lady Greyhound on The Steve Allen Show, that the company raced to the head of the public transportation pack.

In the 1950s and 1960s, most dogs were still treated like animals and kept outside. According to PetMD, today almost half of our family dogs share our beds. Lassie and Timmy had a deep bond and loyal partnership on the popular television show in the 1950s, and while the show may have popularized the collie breed, it was also the beginning of recognizing the dog as much more than an animal that lived in the backyard. John Provost, who played Timmy (1957–1964), actually had to go and live with the dog who played Lassie for three days to see if they were compatible before he got the part.

Dogs were featured more prominently as inside-dog family members in later television series, such as Married with Children and Frasier, and in the Bush’s Best Bean commercials. Buck, Eddie, and Duke all portrayed the present-day American family dog who has free rein of the house and shares in the privileges and perks of its two-legged family members. Somewhere along the line, the term “dog owner” was substituted with “pet parent,” signifying the role of dogs more as “fur children” than less important members of the family hierarchy. Many states and cities have used the term “guardian” in their legislation and ordinances, indicating that we are more protectors than masters of our dogs.

Then there are the beloved cartoon dogs that are part of American culture and loved by millions. Marmaduke, Scooby-Doo, Snoopy, Astro, and Brian Griffin all contributed to the humanization of the American dog. Snoopy best exemplifies the relationship between a person and their dog as a confidant, friend, and family member. Charlie Brown, with all his insecurities, social ineptness, and failures, always has the loyalty and companionship of Snoopy.

The medical field allows dogs trained as special therapy dogs into hospitals, nursing homes, and rehabilitation facilities. Hershey Medical Center in Pennsylvania began its pet therapy program in 2005. Certified therapy dogs provide patients comfort and stress relief; provide mental stimulation; reduce depression and anxiety; lower blood pressure and respiratory and heart rates; and encourage better communication between family members, patients, and medical providers. Visits are provided in almost all adult units seven days a week. The special dogs in this program also sit with family members of acutely ill patients in critical care units, providing much-needed consolation. Hundreds of hospitals in the United States have some type of dog therapy program for patients.

I once represented an elderly man in a nursing home when I received a call from the facility inviting me to attend his birthday party. As I listened to the details of when and where, the caller told me that it was really my dog Sadie that the gentleman had requested at his party. She asked me to come early and bring Sadie to visit other residents who would not be able to attend. As a fairly new dog mom, I’d never heard of dogs visiting nursing homes and was happy to oblige. Since then, Sadie has made numerous trips to nursing homes even though she is not a trained therapy dog. Most hospitals require that dogs are certified therapy dogs, but nursing homes often do not. When one of my sisters went to a nursing home for rehabilitation, this facility also welcomed dogs, so Sadie went to visit her and many of the other residents. All across the country, nursing homes and hospitals, including renowned children’s hospitals, such as Texas Children’s Hospital and Children’s Hospital of Pittsburgh, have let dogs in because they are good medicine.

As much as the legal system has been slow to recognize pets as essential family members, they have brought dogs into the courtroom and the prison system where they perform vital services. Dogs provide comfort and support to witnesses, in particular children and victims of crime. The Children’s Advocacy Center in Mississippi began using a German shepherd named Vachss in the 1990s. In 1994, Vachss received the Hero of the Year award for comforting children. Since then, hundreds of jurisdictions across the country have partnered with various organizations to provide canine comfort in the courtroom.

Dogs were brought into the prison system as early as 1981, when a Catholic nun in the state of Washington began the Prison Pet Partnership to help rehabilitate female inmates. The women were part of a program to train dogs to assist disabled persons, and it was successful for both human and canine participants. Since then, programs to bring canines and cellmates together for a mutual purpose have evolved across the country. In Kansas, as well as in other states, racing greyhounds who are retired escape euthanasia by going to prisons where they are taught dog decorum, learn to walk on a leash, become housebroken, and are trained in other qualities that make them ready for adoption.

Schools have welcomed dogs in for activities that benefit students emotionally and academically. Members of Tails of Joy in Hartford, Connecticut, participate in Reading Education Assistance Dogs (READ) with their trained therapy dogs. Dogs are assigned to a child who needs help with reading for a period of several weeks. The dogs are trained to sit quietly and do what dogs do spectacularly: listen. The student reads to the dog, then at the end of the time period the student reads aloud to the class with his paw partner at his side. The student then receives his choice of a new book paw-printed by his tutor with a tail. Dogs are involved in a myriad of programs in schools, helping to lick bullying, improve communication with autistic children, and reduce stress.

Dogs have also been brought in—maybe reluctantly on the dog’s part—to pop culture. Paris Hilton helped popularize the accessory dog. Suddenly countless numbers of young girls were getting miniature dogs and carrying them around in designer bags.

If dogs were only let into the lives of great pet parents, it would be a better world for them. However, dogs are so loving, so compliant, and now so big business, that they’ve also been dragged into the lives of people who may not have their best interests at heart.
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One such group, a direct result of the Paris Hilton dog accessory fad, is the pet trendologists. These are the people you see on the morning television shows talking about everything that remotely relates to dogs. They stage massive productions, such as dog fashion shows, Yappy Hours, Matchmaking with Mutts, and dozens of other events. They create magazines that promote celebrities with dogs, celebrity status for dogs, and all sorts of ridiculous things that dogs have no interest in, such as dog beer. Unlike the informative magazines that promote dog health and good nutrition, and provide necessary and useful information to make dogs’ lives better, the trendologists’ publications are often just one more way to promote themselves. They strive for recognition and often succeed at becoming celebrities in their own right. They can be seen all over the Internet in photos with movie stars and socialites and dogs. These “Doglebrities” start businesses with clever names that provide services most dogs would rather skip. Ever hear of a gym where you can bring your dog? They exist, but the last place I can think of my dog or any dog picking for exercise is a sweaty gym. They use dogs to pave the way to fame and fortune and are often successful doing it. They can tell you what your personality is by the dog you have, this season’s hottest nail polish color for your dog, and help you find a mate by using your dog to attract one.

Pet trendologists don’t represent the millions of pet parents today who are devoted to the best welfare for their dogs and in all matters consider what is best for them. They are a strange breed unto themselves who seek profit from pets. They see their dogs much like the society mothers see their teenage daughters—as a way to do the things they didn’t get to do and turn their dogs into commodities and “dogutantes.” Rare is the photo of a dog at a “trendy” event where it looks happy or relaxed. However, pet trendologists are part of the dog culture in our country today, and these events are most often not regulated or held to any legal standard for the comfort and best interest of the dogs. I’d like to see how a pet trendologist would feel if placed in an uncomfortable costume and paraded before a loud and often inebriated crowd. I’ve never seen a mutt that actually drank martinis, but “Martinis and Mutts” is one such popular event this crowd is fond of. Unlike the use of dogs in movies or television, these events are not governed by rules for the safety and best interest of the dogs. Many of these events claim to raise money for various dog charities. In my experience, the cost of producing these elaborate, over-the-top festivities often far surpasses what could be raised in a less ostentatious manner that doesn’t involve uncomfortable situations for dogs.

The integration of millions of dogs into our family and society has created countless opportunities for new businesses, professions, and products. This growth necessitated the creation of regulations and oversight for the services and products provided to dogs and by dogs, as well as laws governing dogs’ behavior in public and in all aspects of life that regulate the actions of their human counterparts.

The world that I share with Sadie is, for the most part, insular and idyllic. Those of us who love our dogs and have made them members of our family and share our lives with them know there is a bigger world outside that governs many of our actions and what we can and cannot do with them outside our doors.

We let the dogs into our homes and into our hearts, but when we take them out into the larger world things change. We must be aware of their standing in society and the laws that regulate their behavior and our treatment of them. Most everything we do is governed by legislation that was passed with initial good intentions, and dog law is no different. When people hear the term “dog law,” the first thing they usually envision is the dog catcher. Dog catchers have evolved into animal control/humane officers that do much more than catch stray dogs. That might not seem important to you as a dog parent, but it’s imperative that you have a good general understanding of what it means to bring a dog into your life and into the public, as well as your subsequent responsibilities and rights under the law. Unfortunately, animal law has been slow to change from the view of dogs as property to that of family member. Your dog is your fur child inside your home, but that changes the minute her paws hit the sidewalk. When we bring dogs into our lives we must also bring an understanding of the laws that will affect our life together.

Study after study has been done about the reasons people love dogs as much as they do, but there is still no certain conclusion, no definitive answer. Maybe it’s because there are as many reasons why we love our dogs as there are people or dogs. Maybe it’s just because they simply love us back. No matter the reason, that love propels us to take care of them in all aspects, including legal issues.

In the beginning there was dog, and dog parents know that was a very good thing. I let my dog into my life, and it was the best thing I’ve ever done. I didn’t get my dog to become a celebrity, meet celebrities, or make money. I didn’t get her because I wanted to be part of a popular craze, to meet friends or a mate. I got my dog at a time in my life when I was hurting emotionally and seeking comfort. I remembered my horse from my youth and how much she meant to me and the special moments I shared with her. When I got Sadie I lived in the city with a very small backyard and getting a horse was out of the question, so I thought a dog would be a good substitute. Although I didn’t know it at the time, I got her because I needed her.

I did realize a lifelong dream of writing through the inspiration of Sadie, and she’s earned a little money for her bank from book royalties. My love for Sadie has led me to a concern for all animals, which is prevalent among most dog parents. Some dog owners even become vegetarians due to the love of their dog, which is transferred to all living creatures. How can I ignore the dog my neighbor has tied in the backyard during all kinds of weather and is never free to run? As a lawyer and a dog mom, how can I be silent concerning the lack of vigorous prosecution of animal abusers? Love of our dog leads to love of all animals, and we become acutely aware of all the cruelty and injustice they suffer. By bringing a dog into our life, we get an awareness of the role all animals play in our lives and in society.

This love of other animals caused me to perform an illegal U-turn the day a person threw a bird out of the car in front of me. I caught her, named her AbiGal, and she was part of my family for almost four years. She was a cheerful and beautiful cockatiel with a sweet, yet feisty, personality that was always amusing. Sadie found her intriguing, and although she wasn’t exactly in love with her, she accepted her into our little family and the two of them had some nose-to-beak contemplative moments. When Abi died unexpectedly, Sadie grieved right along with me, and for months afterward would sleep in the spot where Abi’s cage had been.
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If you’re reading this book, you are no doubt a dog parent. You are someone like me who has let one or more dogs or other pets into your life. As part of your life, they are part of your greater world. You shop for them, you take them on walks, you love them. You relate to the dogs you see in commercials and most likely enjoy movies about dogs. Protecting your dog, keeping her safe, making sure she has a good life is part of your life plan, which makes your dog integral to every aspect of your life.

That’s how it was with Bill Robertson and his wife and the multiple adopted dogs they shared in a large home on several fenced acres in an upscale Philadelphia suburb. Canine and connubial bliss reigned from the wine cellar to the large outdoor pool. Then they got divorced. If you don’t think the law can intrude in your private life and that of your dogs, you will have a big shock if you ever end up in family court. The Robertsons let these dogs into their lives, but keeping them in proved to be quite a different story.


Chapter 2

THE CUSTODY OF CANINES

(Dividing the Dog)

People have always fought like cats and dogs in divorce court. However, the number of cases where people are actually fighting over the dog or cat has increased substantially in the past several years. Many of these cases get a great deal of media coverage, particularly where large amounts of money are spent on legal fees such as the case of “Gigi” mentioned in the Introduction. However, for every sensational case you see on CNN or in the headlines of a newspaper, thousands of couples parting ways wrestle with this problem daily in family courts. Dogs, while considered “persons” in their owners’ minds, are not given the same status in court as human children, although it’s easy to apply the same principles for canine custody as used in child custody. A Pennsylvania couple tackled this problem, albeit not cheaply, and finally arrived at a reasonable solution for the people and the dogs.

Mr. Robertson is a successful financial planner in Philadelphia. He was married for thirty-three years to the mother of his four daughters. During the marriage his wife was a stay-at-home mom to their four children and filled the role of corporate wife. Family was important to the Robertsons. Their lovely home had been built to foster togetherness and contained all the elements that made it the place where the kids and their friends loved to hang out. The large, sprawling home was set on three acres and had a disco in the basement, a soda fountain bar, a gym, a pool, and as many dogs and cats as possible. The warm kitchen opened into a comfortable family room where animals and people spent many happy hours in front of the fireplace and watching television.

The Robertson kids grew up and went off to college and careers, then the Robertson marriage came to an end. At the time of the divorce, the family had three rescued golden retrievers, several cats, expensive furniture, numerous cars, and lots of investments. As the divorce made its way through the procedure of dividing assets, few problems arose. It was easy for the separating spouses to choose cars, agree on an equitable distribution of financial assets, and agree that the husband would keep the house and the wife would pick out a new one. In one twenty-minute walk through the seven-thousand-square-foot house armed with Post-it notes, they agreed, without rancor, who would take what furniture. The only problem was they could not agree on who should keep the dogs.
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Mrs. Robertson thought she should get the dogs because she was the one who stayed at home with them every day and walked them and fed them the majority of the time. Mr. Robertson was certain the dogs should stay in the only home they had ever known so they could continue swimming in the pool and run freely on the property.

Mrs. Robertson said the dogs would be lonely at home all day because they were used to her being with them. Mr. Robertson said the dogs would miss the weekend trips to the mountains and beach he took them on. This went on for two years. The property settlement was signed, the deeds were transferred, titles to cars signed off on, investments disbursed, but the dogs remained in limbo.

Finally, after lawyers drained the separate property of both spouses and caused a huge decline in their financial resources, they decided to use a family law mediator. It took only one session for the custody of the dogs to be decided. The mediator had both parties submit evidence of the two main standards used in child custody cases. Who was the primary caretaker of the dogs and what was in their best interest? The mediator was able to help the couple see that both of their arguments for custody for keeping the dogs fit in these standards. Mrs. Robertson’s argument for keeping the dogs had been the “primary care” standard, and her husband’s was “in the best interest of the dogs.”

In the Robertsons’ case, both spouses played important roles in the lives of the dogs. It was true that Mrs. Robertson was the primary caretaker—she took them to the vet, fed them, and took them for walks—but it was equally true that it would be unfair for the dogs to be taken from their home with their favorite lounging areas, the yard they loved to run in, and to deny them of their swimming pool privileges. The Robertsons were finally able to put an end to the dogfight and agree on the following canine custody arrangement.

1.   The Robertsons would share joint custody of the canines.

2.   They would be solely responsible for all of the dogs’ expenses while in their individual custody, including food, new leashes and collars, treats, toys, and other items.

3.   They would bear equally the cost of veterinary care for the dogs, and no medical decisions would be made for the dogs without the consent of the other party, except in an emergency situation. Each party would execute a Medical Power of Attorney in favor of the other person in case of a life-threatening emergency, and if one person could not be located that authorized the person who was with the dog to make any necessary decisions.

4.   The dogs would reside with Mrs. Robertson from Monday morning when Mr. Robertson would drop them off on his way to work, until Friday evening when he’d pick them up on his way home.

5.   Both Mr. and Mrs. Robertson would have the right to take the dogs on a two-week vacation annually, and other trips as agreed to.

6.   Holidays would be split every other year:

•   During odd-numbered years, Mr. Robertson would get the dogs on Thanksgiving, Easter, and Memorial Day. Mrs. Robertson would get them on Christmas, New Year’s Eve, and Labor Day.

•   During even-numbered years, Mr. Robertson would get the dogs on Christmas, New Year’s Eve, and Labor Day and Mrs. Robertson would get them on Thanksgiving, Easter, and Memorial Day.

7.   The dogs would always spend the Fourth of July with Mr. Robertson because they were afraid of fireworks and were used to taking shelter in the wine cellar during that celebration.

8.   Changes in the schedule had to be requested two weeks in advance.

This worked amazingly well for the Robertsons and their grown children. In fact, when Mr. Robertson adopted a new dog, this dog was also included in the custody agreement. As for the cats, since the house provided more than enough room for Mr. Robertson and the dogs, the cats were granted sole possession of the third floor of the former marital home.

During the two years when custody of their dogs was pending, the Robertsons were cordial and accommodating; however, that’s not always the case. In the movie When Harry Met Sally, Billy Crystal tells his newlywed friends that sooner or later they’ll be fighting over an eight-dollar dish that will one day cost them a fortune at the legal firm of That’s Mine, This Is Yours. While humorous, it’s not so funny when you find yourself in front of a judge who views your dog no better than a coffee table with a pulse, and that’s exactly the situation you’ll encounter in the majority of courts today. Keep in mind that even though dogs are regarded as property by the court, they are not automatically factored into any agreements as your house would be. Dogs and other pets only become an issue when both parties want custody of them.

A lot of divorces and other relationships that end don’t involve pets, but when they do, its unknown territory for most couples. I’ve personally talked to dozens of couples with sad stories of the dog they lost in the divorce. Years later, they’re still angry, sad, or both. With a little preparation, a lot of common sense, and a big serving of kindness, you can get through this and keep your beloved canine companion with you. Dismissing unrealistic expectations that a court hearing will solve your problems is paramount. The court will be of little or no help to you.

The first thing you have to accept is that courts today still hold the view that animals are property. Despite the high-profile cases in the media involving celebrities and other unique issues, the law has no provisions for pets as anything more than property and often will not even address the pet custody issue. If you’re facing a pet custody issue, and you understand this, you can prepare adequately and not waste time and money attempting an avenue of recovery that in all probability will never happen.

It is possible to avoid an acrimonious custody fight over Rover even if it’s not entirely amicable. If you’re not married or cohabitating with someone right now and you have a pet, then before you share a residence or last name with someone it’s essential for you to have a “petnuptial” agreement. This needs to be separate from any standard prenuptial you enter into for financial or property issues, because prenuptials often cover a number of issues, and when one or more of these is challenged when the couple divorces the agreement comes under scrutiny. In many jurisdictions if one part of a contract or agreement is flawed, the entire document is thrown out. Don’t take this chance with your dog. It’s one thing to lose out on money or cars, but a living creature that you love is quite another situation.

[image: image]

I’ve created a “petnuptial,” which is a simple one-page legal document that declares whom your dog belongs to and who will get her if you split up. At the back of the book is a sample petnuptial, which you can use to create your own. Then, should you ever part ways, it will clearly establish whom the pet belongs to. Of course, you must continue to provide care, love, and every other need your dog has and to constantly look out for her best interest. That’s because in relationships and marriage, sometimes property is deemed commingled. That means ownership transfers to the other person through any number of acts (these are discussed later). Since your dog is property, this could happen. Just make sure you take care of your dog so when the two-legged companion goes in another direction your four-legged companion will be at your side.

In any relationship that is ending, be it a marriage, civil union, or other partnership, you must first try to get an agreement with your spouse or partner that your dog will remain with you. It might be impossible for many reasons, but you at least have to try. If you can have a rational conversation with the departing spouse that you should keep the dog, make sure it ends in a written agreement that confirms custody of the dog to you and get it notarized. It doesn’t have to be prepared by an attorney or have a lot of unnecessary legalese. A simple one-page document will work just fine as long as it’s clear that Rover remains with you. Keep this document and enter it into your court file as part of your property settlement. A judge’s indifference to the custody of the pet also works in your favor; they really don’t care who gets the dog, so you can agree to anything with your partner.

As civil as the Robertsons were, they couldn’t reach an agreement with each other about the dogs. Unfortunately, before they discovered mediation, they’d spent thousands of dollars on attorney’s fees with no result. They were getting nowhere in the court system and had nothing to lose by trying the services of a mediator. Once it’s clear that you are at an impasse with your spouse over the custody of Rover, ask them to participate in mediation. If you live in a jurisdiction where mediation is used, this is an excellent option and should be attempted before you involve your lawyers to try to get a judge to listen to your dispute.

Mediators charge by the hour. That’s it. Not by the hour for each of you, just for the time you use them and for the time they review your case before the actual mediation. They are extremely economical when you consider what you’re paying your attorneys. For example, if the wife has an attorney who bills her at two hundred and fifty dollars an hour and she calls to find out something about her husband, she will be put on hold while the lawyer calls the other attorney to see if he can get the question answered. All the while the wife is on hold, the “meter” is running. As soon as the husband’s attorney picks up the phone, another meter starts running at that lawyer’s hourly fee. So, if the husband is paying his lawyer an hourly fee of three hundred dollars an hour, while the two lawyers are talking—maybe about the case or maybe about golf or a new Mercedes—combined the couple is getting billed a whopping five hundred and fifty dollars an hour! A mediator is much more cost effective and more efficient than a court with a crowded docket so it may be months before a hearing is scheduled.

Mediators are trained problem solvers. A mediator is a neutral third party who has no interest in the outcome and is trained to help people reach resolutions in many different types of disputes. As a certified family law divorce mediator, I’ve seen many seemingly insurmountable problems go away after a few mediation sessions. Mediators listen to both sides of the story and suggest, not order, a solution.

Mediation is much less formal than a court hearing and is always held in a neutral location. I often use the conference room of a legal organization I belong to or my own dining room. The only criteria for the location of the mediation is that it has no personal meaning for either party. Your lawyers should not be present at the mediation; it would be counterproductive to have them present. This is your attempt to solve the custody issue between the two of you and the mediator. During parenting plan mediations, children are never present, and your contested pet shouldn’t be either. It’s not a contest where the dog is placed in the middle and you both call her name to see whom she responds to. Mediators are excellent listeners and can often hear things neither party realizes they are saying and bring great insight to the dispute.

You can bring the same type of evidence to a mediation that you would present in court. Since it’s less formal, you’ll be able to speak freely. The mediation usually starts with both parties sitting with the mediator at a table. Unlike depositions that might be held as part of your divorce case, the mediation is not recorded and a court reporter is not present. The mediator will make a brief introduction and explain how the mediation will proceed. I find it helpful to have a flip chart of a short list of rules that I explain at the beginning. The rules are simple and basically require the parties to be respectful, not to interrupt, to ask for a break if they need it, and to remain calm and open to the process.

The mediator might ask each party to write down what they expect out of the mediation and not just the end result. Then each party is given a chance to make an opening statement. This is your chance to tell the mediator your side of the story. Each party must respect the other and not interrupt them when they are speaking.

After the introductory session, the mediator will meet with each party separately. This is the time to present any documentary evidence you have. The mediator will make notes and ask you questions. This might continue for several meetings. You’ll be able to give the mediator questions to take to your spouse and vice versa. The mediator will only share information with the parties that they have authorized her to disclose.

Once the mediator feels sufficient information has been exchanged and shared, she will bring both parties together and make a recommendation for resolution of the matter. The mediator’s recommendation is not binding, and both parties can disagree and walk away. However, if the mediation is successful and both parties agree, this matter won’t be part of your court case. It can be put in the final order without the court’s approval.

The decisions reached in mediation should be put in writing and include:

•   Who gets physical custody of the pet?

•   Are you going to have shared custody?

•   How financial obligations for the pet will be handled if custody is shared.

•   What veterinarian will you use?

•   Will the noncustodial ex have visitation?

•   What restrictions will apply to visitation?

•   Any other aspect of the dog’s future if you are sharing custody.

This is the time to get every issue you’ve agreed to in writing. Remember, you can agree to anything at this point, but if you take the matter to court, the decision is out of your control.

If the mediation fails, then you can move forward and hope to get the court’s assistance in the matter. If the court decides the placement of your “pet property,” it will be put in your final divorce order. Keep in mind that final orders from a judge are just that: final. If you choose to appeal, it’s a long, complicated process, and in the meantime the well-being as well as the placement of your beloved pet must comply with the order. You’ll have to rely on your lawyers and hope they draw a judge who will be sympathetic to your issue of pet custody and willing to deal with it. It’s important that during your mediation you keep working until you reach an agreement or it becomes clear that you won’t be able to reach an agreement.

When you find yourself in court, remember that the court still views animals as property. Knowing this, the easiest, fastest, and least expensive route to gain custody of your dog is to prove that she is your “separate property.” No matter what jurisdiction you reside in, separate property is an accepted standard when reaching a property settlement in a divorce case. Separate property is anything owned solely by one spouse, and there are myriads of evidence to prove this. Of course, your dog has to actually be your separate property, not a dog you acquired jointly.

While there may be slight differences depending on your jurisdiction, usually anything left to you as an inheritance; something you can show ownership of prior to marriage; something you purchased with your own money, not marital funds, and was used solely by you, all of these can denote separate property. It’s probably rare that a dog is bequeathed to someone in a will, although it’s possible and will be discussed later in this book. If you received a dog through a bequest in a will, she is your separate property unless you “commingled” her into the marriage. Commingling most often occurs with money, not living creatures. For example, if you inherited fifty thousand dollars and placed the money in a joint bank account where you both had access to it, it would no longer be separate property. If you had nothing to do with your dog, never took care of her, didn’t like her, gave her to your spouse, or some other action that clearly indicated you didn’t accept ownership of the dog or want her, your case could be decided swiftly. The dog could be awarded to your spouse in the property settlement as she is no longer your separate property due to your actions that basically commingled her into the marital joint assets.
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