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Praise for


    OUR DAMAGED DEMOCRACY

    “A Washington insider draws on decades of experience to deliver a blistering critique of the state of American government. . . . Califano is doggedly bipartisan in his criticism, leaving no doubt that there is ample blame to go around for what are ultimately systemic faults that have been building for half a century. . . . The author’s concerns about the executive and legislative branches are particularly well-informed, persuasive, discouraging, and sometimes frightening.”

    —Kirkus Reviews

    “It’s hard to argue with [Califano’s] analysis.”

    —The New York Times Book Review

    “Joe Califano serves up a fascinating and even-handed wake-up call for we the people to understand and act to repair the damage to our democracy. Those who treasure our freedom should read this book.”

    —Tom Selleck, Actor, Producer

    “Joseph Califano delves deeply into the inner workings of Washington and delivers an unstinting look at how power, money, and politics have produced the ugly mess we’re in today.”

    —Karen Tumulty, National Political Correspondent, Washington Post

    “Joseph Califano, one of America’s true statesmen, makes a powerful case for what has gone so terribly wrong in the country and the role we must all play in reversing that damage.”

    —Peter Osnos, Founder of PublicAffairs Book Group

    “No sacred cows in this well-referenced and documented book. Califano lays it on the line about the present state of American democracy, how we got here, and how we can save it. Couldn’t be more timely.”

    —Senator Tom Harkin (D-IA, Retired)

    “In this enlightened, entertaining, and rigorously nonpartisan book, Joe Califano succinctly details the forces that have brought us to this dangerous moment in our democracy, as well as a course of action to restore balance to our government and hope to our politics. If the opposition is an intimately familiar one—in the words of Pogo, ‘We have met the enemy and he is us’—then so is the solution. What we have broken, we can mend if we have the will to do so.”

    —Robert Schenkkan, Pulitzer Prize– and Tony Award–winning Playwright

    “[Califano] turns his seasoned eye toward root causes when he examines our democratic processes and republican structures. . . . [H]e is particularly thoughtful in avoiding the cheap rhetoric of partisanship. . . . Our Damaged Democracy is not afraid to step on toes for the sake of finding ways to fix our broken political system.”

    —America magazine

    “An insightful and often searing look at how the dynamic among the three branches of government functions today. This book is full of helpful documentation and real-life examples. The arguments are clear and cogently argued. Califano deserves a hearing by those entrusted with the future of American democracy.”

    —Rev. Edward A. Malloy, C.S.C., President Emeritus, University of Notre Dame
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DEDICATION

For the women and men who give their lives to public service in the nation’s capital and in the states, cities, counties, and towns across America.

Throughout legislatures, executive offices, and courts, dedicated public servants devote their talent and energy to designing laws that serve all the people, executing those laws with competence and compassion, and adjudicating cases with justice and mercy. I have been privileged to work alongside thousands of them, and there is no one with whom I’d rather pass, execute, adjudicate, or debate about a law or program than a committed public servant.

—JAC Jr.


    PREFACE TO THE PAPERBACK EDITION

    CONFRONTING THE CHALLENGES IN 2020

    This book sets out the awesome challenges we all face to energize our democracy, protect our freedom, eliminate gridlock, and get government in Washington, state houses, and town halls to work with competence, compassion, and common sense for all our people.

    It’s up to you and me to wrestle with those challenges.

    Most immediately, it’s up to you to select the man or woman who will be elected to take office as president in 2020. This will be the most important vote you will ever cast, the most solemn political action of your life, an act that deserves your thoughtful attention and preparation.

    How can you prepare?

    Get informed and get involved.

    Today’s buffet of media—right-wing, left-wing, all shades in between, and at outside fringes—makes it easy for each of us to watch and read only the news that we agree with. How many of us have heard a friend say (or perhaps said ourselves), “Do you really watch Fox News?” or “How can you watch MSNBC?” or “I don’t watch CNN; it’s too biased” or “After that editorial this morning I canceled my subscription to the New York Times (Wall Street Journal, Washington Post).”

    Those are the words of the uninformed.

    We must resist the temptation to read and view only reporters and broadcasts that tell us what we want to hear and reinforce our opinions. Being informed requires listening to reporters, politicians, and pundits who make us uncomfortable. It is aggravating to hear from those we vehemently disagree with, but listening to opposing views can help us reach thoughtful decisions. Watch all the talking heads, but make up your own mind.

    In Gallup/Knight Foundation surveys, most viewers regard cable channels Fox News, MSNBC, and CNN as biased. They are, but much of that bias is in the eye of the beholder. Democrats and liberals are far likelier to consider Fox News one-sided. Republicans and conservatives tend to find MSNBC and CNN slanted. Biased channels have become political quicksand sucking in viewers who want to watch only news and opinion shows that echo their political beliefs. In the cable media’s brave new world, viewers need not see or hear any news or opinions they don’t like.

    The partner of being informed is being curious, finding out for yourself, never collapsing into a I’ll-never-understand-that-issue comatose state. Too many of us back off from too many issues saying, “I’ll never figure out: what’s happening in Yemen, or why President Trump did that, or whether Republicans or Democrats are responsible for the government shutdown, or if former FBI director James Comey or Donald Trump is telling the truth.”

    Our democracy depends on your being informed and engaged. Such citizens hold the keys to putting in office talented and committed legislators, governors, city council members, mayors, and presidents. Only you can elect national, state, and local political leaders who have the will and integrity to repair our damaged democracy. Only you can install common sense, compassion, and competence in Washington, state houses, and town halls. You do it by selecting and monitoring the people who hold public office.

    If you are seeking someone to blame for self-serving, inept, or corrupt elected officials, look in the mirror first. When did you start thinking about and paying attention to possible candidates for president, Congress, governor, mayor, or county council member from your district? Did you wait until a few days or couple of weeks before the election? That’s like not getting to the theater until the play’s final act has started.

    Like most presidents, Barack Obama and Donald Trump began planning their reelection campaigns the day after they were first elected. Senators and representatives start their next campaign the morning after they win their current six- or two-year term in Congress. That’s why it makes sense for you to keep an eye on them from that moment on. Don’t wait until a few weeks before the next election.

    The 2018 midterm elections, presidential tweet tantrums, demographic revolution, and ambitions of ideological billionaires eying the White House and Congress are setting the stage for the nastiest, and most manipulative, expensive, and crucial presidential and political primaries and campaigns in the nation’s history.

    If this disturbs you, then get involved in the candidate nomination and election process before it even begins. Find out who is going to run for office. There is plenty of news identifying those folks in print, and on social media and television. Tap into Google and use the mass of information and opinion on the internet to help inform your judgment of candidates and their causes. Watch the talking heads. Listen to candidates, assess their public policies and programs. Pay attention to what they say and do, how they say and do it, and with and to whom. Keep an eye on their supporters and opponents. But make up your own mind. You decide whether they are ego-tripping, seeking political power for their own ends, or dedicated to helping all the people.

    Note whether office seekers just attack their opponents or have public policies and programs of their own. Keep in mind one of Lyndon Johnson’s political aphorisms, “Any jackass can kick down a barn, but it takes a carpenter to build one.” Support the candidate with the saw, not the one with the sledgehammer. Think ahead and try to imagine how the candidate will speak and act if elected. Keep in mind that a candidate who wants to get something done in politics and public policy doesn’t tell opponents to go to hell unless she or he can send them there.

    Follow the coverage of candidates in the media that support them and media that oppose them. In examining candidates for the Senate and House of Representatives, go for those who seem to display the courage and tenacity needed to make a difference on Capitol Hill and vis-à-vis the president. There is a host of information available online. Tap into it.

    Moreover, use your email to let candidates and your senators and representative know how you feel about an issue, a Supreme Court nominee, or a piece of legislation. Get your friends to do the same. Members of Congress and their staffs pay attention to those emails, especially as they accumulate. Big-time lobbyists spend millions of dollars hiring Washington, D.C., firms to generate thousands of “grassroots” emails on issues important to their special interests. They want to protect favorable tax treatment or tap into the potential billions of dollars available in selling marijuana. Take advantage of opportunities to become an active member of organizations in your community: the school board, senior clubs, church or temple, political or candidate organization. You can organize friends and members of your VA and bridge clubs, reading groups, churches, and fellow parents at your child’s school. They can send emails or make calls to your city council member, state legislative representative, senator, or representative.

    In judging presidents, senators, and other public officeholders, keep your eye on the important public policy issues. Remember that presidents and senators are human beings, just like you. They get angry. You should distinguish between an isolated outburst and a calculated campaign of anger. Harry Truman sent a blistering letter to Washington Post theater critic Paul Hume, who had panned his daughter Margaret’s performance at the National Theatre. “Some Day I hope to meet you,” Truman wrote. “When that happens you’ll need a new nose, a lot of beefsteak for black eyes, and perhaps a supporter below!” But Truman gave us the Marshall Plan and desegregated the armed forces. John Kennedy banned the New York Herald Tribune at the White House because of its coverage of the Billie Sol Estes investigation, but he started the program to put a man on the moon and inspired thousands of talented men and women to enter public service. Lyndon Johnson said to me that a White House reporter who repeatedly criticized him was “a revolving son of a bitch. That’s someone who’s a son of a bitch no matter how you look at him!” But Johnson put on the books the Freedom of Information Act and historic civil rights laws. Trump’s angry tantrums appear calculated and aimed at undermining the free press and sharpening racial divisions. Effective citizenship requires you to make the distinctions here.

    Our society continues to be shredded socially, politically, and culturally by the revolution in communications (notably cable and social media), the tenacity of racial and ethnic tension, economic disparity, and the chasms between middle America and Ivy League elites. You can certainly do something about this. Use the many opportunities to foster a sense of community: your neighborhood, your church, your child’s school, a local political campaign, helping serve meals to the poor in your area on Thanksgiving, thanking a local policeman or volunteer fireman for keeping you safe.

    As this book predicted, the debasement of our political culture and discourse has persisted. For potential members of Congress, executive branch officials, and presidents, everything is on the table, from drinking in their high school years to any carelessly worded email. Even those who prevail in the scorching heat of anything-goes Senate confirmation hearings, party primaries, and elections are often permanently scarred. The hot coals of politics and public service don’t just singe; they burn. You can make it clear that you are not a proponent of unforgiving politics. What you want to see is how well women and men perform their public service. All politicians and public figures are likely to fall at some point on some matter during their careers. What you care about is how they get up and what they do after rising.

    The power of social media and cable news has been growing faster than Jack’s beanstalk on steroids. This concentrated control of the information that we see and hear is a more serious threat to our freedom than the yellowest tabloid Hearst journalism of the past.

    Today those who control Google, Facebook, or Twitter have far more power than the original designers of our democracy, drafters of the First Amendment, and citizens during our first two and a half centuries ever conceived possible. You can tell your representatives in Congress and executive branch employees that you are concerned about such concentrations of power. Email them and ask what they are doing about it. Think about it as you would think about hackers of personal and financial information. Reining in Silicon Valley media giants merits careful and skeptical attention and carefully crafted curbs on the concentration of their power. If this concerns you, email your congressman or senator. You have the power to do something about this.

    This is a big order, all this stuff, you may be thinking as you read this. Sure it is, but you can do something about it.

    Stay informed and get involved early on, the way you would if someone in your family was competing for a nomination for office.

    And vote, not just at the final stage of election, but in the primaries. That’s the most effective way to detoxify our politics and curb pernicious and perpetual partisanship. If you think the Senate Judiciary Committee hearings on Brett Kavanaugh were a political farce on either or both sides of the aisle, then get out there and work to have better Senate candidates. If you see Donald Trump as a dangerous narcissist or are concerned that the Democratic candidates are moving too far to the left, then get involved in your party’s presidential nomination process before the party convention.

    Legendary House Speaker Thomas P. “Tip” O’Neill Jr. used to say that “All politics is local.” Today national politics has become local, intimately involved in just about every aspect of your life. You should get just as involved and engaged in the public conduct of your senators, representative, and president.

    It’s often been said that you get the public officeholders you vote for. You also get the public officeholders you don’t vote for, the ones who are nominated or win elections in contests in which you didn’t vote. Getting informed and engaged, then voting—that’s how to produce a rejuvenated and caring democracy for yourselves and your children and grandchildren. I hope this book encourages you to get informed and engaged. If you do, you will be surprised at the power you have to help your country and yourself.



INTRODUCTION


Our democracy is damaged.

We all know it. Every measure of our people reveals their perilously low confidence in the potential of the presidency, Congress, and the courts to stem the damage to our democracy and repair it.

But we can do it. First we must recognize that while we do have foreign enemies and adversaries, the greatest threats to our way of life come from within our nation. We must also understand how these forces exacerbate the worst and most destructive aspects of each other.

In his Study of History, British historian Arnold Toynbee reminded the world that “civilization is not a condition but a movement, a voyage, not a harbor.” He concluded that the great civilizations were destroyed by self-inflicted wounds, not by enemies from without, but from within. As he put it, “In all cases reviewed the most that an alien enemy has achieved has been to give an expiring suicide her coup de grace.”

Our nation confronts the fierce foreign winds of ISIS, chaos in the Middle East, Russian hacking and meddling efforts to discredit our democratic system, and an ambitious and aggressive China. We face an unraveling European Union and globalization fired up by an unprecedented technological revolution. There are nuclear weapons in the hands of North Korea and perhaps Iran, proliferating beyond our control. Extremists and enemies are capable of terrorism not only with guns and bombs, but also with biological, chemical, and electronic weapons.

These are serious threats to our nation and way of life. But the most menacing lesson of history—one we may repeat if we refuse to learn from it—is that the greatest danger to our democracy is from within, not from without.

You don’t need a high school diploma to know that Washington isn’t working. Nor do you need a course in history to understand that America today is a far cry from the America of a generation or two ago, much less the adventurous, heroic, and determined population of the thirteen colonies that founded this nation. Our leaders find it much harder to get government to work, to devise and deliver public policy that helps all our people, and to muster solid majorities of Americans behind it. It’s become a backbreaking lift to establish and nourish an economic and social environment that helps parents raise their children. We live in a savagely raw political culture. This is an era of double-edged swords like the technological and social media revolution that may be as much a challenge as a boon to our democratic way of life.

Only we the people can repair our damaged democracy. We must understand the various vexing challenges our nation faces and how they affect one another in order to confront and conquer them. This book reveals how and why our democracy is damaged and makes some suggestions for renovation. This nation is yours and mine. We have the opportunity and the responsibility to repair and renew it. I have long believed that once our people fully grasp the problems, they fix them. That’s why I wrote this book.

The dysfunction we see today in Washington is not something spontaneous that just happened. Nor is it the fault of one party or one branch of government. Nor of any one president, Congress, or Supreme Court. The damage to our democracy has been accumulating for many years. Any one of us who has exercised power in the world of Washington over the past several decades almost surely has some fingerprints on it.

We face a disproportionately powerful presidency, a gridlocked and distracted Congress, politicized courts, dependent states, and a big-bucks-shaped public policy. At the same time, media, economic, educational, cultural, political, racial, and religious fault lines fragment our society. My concern is that people see these as isolated problems. They are not. This book shows how they reinforce and aggravate the worst elements in each other. The incestuous and corrosive combination of these problems is a far greater danger to our democracy than the sum of their individual parts. It has diminished the ability of our public institutions and leaders to protect and enrich our inalienable right to life, liberty, and the pursuit of happiness.

In Washington the three branches of government have lost their constitutional bearings. Much of their capacity to provide coherent and unifying leadership that serves all our people and maintains our leading role in the free world has been lost.

There is a colossal concentration of power in the American presidency with its palace guard of hundreds of professionals who answer only to the president. Concentration of power in one person or one branch of government amid fragmentation almost everywhere else is a recipe for damaging democracy.

Congress is crippled by a take-no-prisoners partisanship. The House and Senate are pushed and shoved around by all sorts of well-financed commercial, cultural, and single-issue special interests that call compromise a sellout.

The Supreme Court and many lower federal courts are riven by conservative versus liberal politics. This rift begins with politically charged litmus tests that dominate the presidential nomination and Senate confirmation processes. It widens with the blistering rhetoric in so many of the top court’s 5–4 decisions and the politically infused rulings of many district court judges.

A malfunctioning Congress enhances the power of the president. The partisanship that dominates Congress and its confirmation process undermines respect for the Supreme Court. For an increasingly powerful executive branch, the checks, balances, and separation of powers designed to protect our freedom can become lines in the sand that are easily breezed away.

As the fifty states grow more dependent on federal funding, they more readily bow to the mandates that accompany those dollars. They need the money to provide education, health care, affordable housing, and infrastructure renewal for their residents. This dependency is atrophying their political muscles. It suppresses their potential as laboratories for creative public policies and more efficient ways to deliver essential services.

The many millions of dollars—billions for wannabe presidents—required to achieve elective office trample the constitutional concept of one person, one vote. Those with enormous fortunes use their deep pockets to dictate federal, state, and local public policies. High rollers with fat bankrolls move from federal to state government, from Congress to state legislatures, from courts and local prosecutors to city councils and town halls, until they get their way. The demeaning conduct often required to raise political money affects the quality of the individuals willing to enter public life.

Campaigns for elective office and public service have become blood sports. The media, social, cultural, ideological, and racial fault lines in our society inhibit the ability of our public leaders and institutions to function for all our citizens. Fewer qualified and outstanding individuals are willing to engage in, or be subject to, anything-goes, anonymous-sourced, social media political combat in order to win an election or become a federal judge or cabinet or subcabinet appointee. First-rate and courageous public leaders are critical to restore faith in public institutions and conquer cantankerous public problems.

The First Amendment is enshrined in our Constitution so that the press can fearlessly speak truth to power and uncover public and private corruption and incompetence. The press has been weakened by the lack of resources to pay reporters, editors, publishers, and broadcasters, whose bosses must show profits. Political correctness and follow-the-pack journalism in Washington often soften the punch that the First Amendment was designed to give to protected speech. Federal law enforcement and intelligence bureaucrats, sworn to keep secrets in criminal justice and national security matters, act like coup colleagues in a banana republic. They see selective leaking to reporters as a way to undermine senior officials they dislike and policies they disagree with. The anonymous internet fosters a kind of mob rule by irresponsible verbal assault as it distributes false news and unsubstantiated personal attacks. Social media provides fertile soil for the fragmentation of our society.

The First Amendment also protects our freedom of religion. Once universally cherished, respected, and appreciated, this freedom has become a source of confusion and conflict. Those who exercise it run into prickly political and cultural disputes instead of inspiring efforts to find accommodating avenues of public policy, individual conduct, and religious practice. The sacred and secular square off against each other in government health programs, lawsuits about the Ten Commandments carved on stone in government parks, and the phrase “one nation under God” in the Pledge of Allegiance.

Ideological intransigence has created a monstrous traffic jam in the public square. America today is among history’s most multicultural nations. Unlocking the power and human beauty of its demographic mosaic has monumental potential. Too many white people and members of racial and ethnic minorities continue to live and play on separate sides of the street. Those who try to cross to the other side or reach out to shake hands sometimes get run over.

Income inequality allows the top 1 percent to gobble up the nation’s wealth and bunches millions of the neediest Americans in a pit at the bottom. The chasm between rich and poor stokes a resentment poised to morph into despair, then anger, and eventually (and in some situations already) violence. Education inequality is slamming the door shut on upward mobility and cementing permanent elite and lower classes. Political cowardice and self-interest, and related government gridlock, obstruct compromise and innovative public policies. They stanch efforts to unite all our people and give them the opportunity and motivation to be all that God gave them the talent to be.

It’s not enough to be mad as hell about the situation. Now is the time to do something about it, and we the people—and only we—can. We need to take a cold and true look at the way that these problems, which damage our democracy, feed on each other, and how and why they do. Then we must mount an all-fronts and urgent campaign to confront them. All fronts, because the many problems that threaten us are so intertwined. Urgent, because the longer we wait, the more dangerous the situation will become and the harder it will be to maintain a government of, by, and for the people. The survival and enrichment of our damaged democracy are the stakes.

To do these things, we need to talk and listen to each other in candid conversation—you and I face-to-face; cities and states and the federal government; black, white, and all other skin pigments and ethnicities; religious and nonreligious; old and young; liberals and conservatives; urban and rural; haves, have-nots, and one-percenters.

We do not need to agree, but we do need to trust each other and to be worthy of each other’s trust. There are few angels in politics—or in government, business, labor, education, or any other field for that matter. Yet there was a day when a handshake was as much a commitment as a written contract. There was a time when wrenching public policy disputes eventually brought out the thoughtful best, not the raging beast in each side. Those were the days when we judged a political candidate or a party on more than just a single issue.

Such conversations and trust are essential preconditions for accepting finality in most decisions reached to resolve differences, whether those decisions are reached by passing a law, compromise, judicial decision, or election. Exchange of ideas among friends and foes helps develop mutual trust. With such trust, both sides can accept agreements and decisions as an end, rather than as a time-out in a perpetual dispute. Politics is not Ping-Pong, but crude, narcissistic, and street-fighting Democrats, Republicans, and independents would do better to spend their time looking in the mirror instead of spitting and throwing rocks at each other.

Why are self-examination, conversations, trust, and a sense of finality so important? Because without them, we will never be able to resolve the complex crises we face. We may not even bring ourselves to confront them. We will continue to have difficulty recognizing and recruiting individuals of high character, talent, leadership, and dedication to the public’s interest for service in politics and government.

Change is always difficult and often disruptive for our nation. Fundamental changes can be infernally tortuous to negotiate. Nevertheless, if we are to confront the challenges our nation faces, our leaders, institutions, politics, and public policies must change. We must change the way we conduct ourselves as citizens and the way political parties conduct themselves. Even Lyndon Johnson, despite fierce pride in his monumental domestic legislative achievements, recognized that his life’s work was not chiseled in stone:

But most of all, the Great Society is not a safe harbor, a resting place, a final objective, a finished work. It is a challenge constantly renewed, beckoning us toward a destiny where the meaning of our lives matches the marvelous products of our labor.1

This book is informed by more than eighty-five years of life experience, beginning in Depression-era Brooklyn with loving, middle-class parents. My education came on the streets of Brooklyn and from Jesuits at Brooklyn Prep and Holy Cross, and professors at Harvard Law School. It reflects lessons learned from working for thirty years in the nation’s capital. Those years began in the Kennedy administration, working at the Pentagon for Robert McNamara. Then I moved to the White House staff as President Lyndon Johnson’s chief assistant for domestic affairs, and served as secretary of health, education, and welfare in President Jimmy Carter’s cabinet. My professional years included acting as an attorney for the Washington Post and the Democratic Party during Watergate, decades as a Wall Street and Washington lawyer representing clients as varied as the Black Panther Party, the überconservative Peter Grace, the überliberal Daniel Schorr, and Coca-Cola in courts and in the secret tunnels of Capitol Hill. I have served on the boards of more than fifteen public companies.

I have never been so concerned about the destiny of our democracy. I’ve never seen the nation’s capital so self-centered, fractured by angry partisanship, and weakened by the soft corruption of billions of dollars of political money. Many friends and colleagues of every political and ideological stripe are profoundly troubled about the condition of the capital and the country that we are passing on to our children and grandchildren.

We’re the people. You and I. The ball is in our court, yours and mine. If you’re ready to play, read on to find out what’s broken, why it’s broken, and a few ideas on what we must do to repair it. I hope what’s written on these pages will spark even more and better ideas from you. Together, we can once again make government work for all our people.



PART I





POTUS THE POWERFUL




1




ENHANCING POTUS POWER

POTUS, as White House staffers and Washington insiders call the president of the United States, looms over the political and institutional hierarchies in the nation’s capital.

We have always been a Presidential Nation, and Washington works best when presidential leadership is strong, creative, and caring. But with the nation’s Congress politically pulverized and bureaucratically hog-tied and the Supreme Court ideologically split and politicized, the executive branch has become more like a giant among pesky pygmies than a first among three coequal branches of government.

Congress is composed of 535 individuals of differing political views, social values, racial and ethnic backgrounds, and religions, from districts and states with diverse economic interests. The federal judiciary is mired in procedural complexity, bogged down by a backlog of litigation, and led by a Supreme Court handing down razor-edged 5–4 decisions. Neither institution is a match for an agile, single-minded president.

The nominally independent states, counties, and cities are acting like supplicant subjects. They knock on the White House doors pleading for funds or for freedom from some executive branch regulation or mandate. The media—print, television, radio, social—feed the voracious appetite of their endless news cycle by dinging or doting on the president and his political and personal coterie. A variety of special interests—hefty financial contributors, lobbyists, and powerful right- and left-wing organizations—visit the West Wing to plead their case. Most presidents try to do the right thing in the national interest. But for all presidents it’s the right thing as they see it. Their vision is easily clouded by ideological commitment, political ambition, a vision of their place in history, and the human temptation and political need to accommodate their pals and patrons.

Whatever the campaigning candidate, Republican or Democrat, professes, those who win the presidency move to strengthen the power of the office. As a result, the occupant in the White House has come to tower over the legislative and judicial branches and often exercises powers that were once the constitutional prerogatives of those other two.

For decades our people have been sharply divided about presidential candidates; the roles of federal, state, and local governments; the knee-jerk positions of left- and right-wing ideologues; and the rapid multiculturalization of our population. The 2016 candidates Donald Trump and Hillary Clinton, with his lips curling and her eyes rolling, sometimes resembled cartoon characters in their exaggerated clashes on immigration, taxing the Wall Street rich, and a host of social issues. Americans so vehemently disagreed about them, and some of the positions each espoused, that many families couldn’t discuss politics among themselves for months after the election.

But there is one concern that Trumpites, Clintonites, Senators Ted Cruz and Bernie Sanders, and those in between or indifferent about politics should share. It is how one newly elected president after another moves to extend the reach and grasp of the office. Witnessing this, Democrats and Republicans, liberals and conservatives, the far left and far right, should reflect on the wisdom of Lord Acton’s wake-up call about concentrations of power. We should all heed Daniel Webster’s warning that “the contest, for all ages, has been to rescue Liberty from the grasp of executive power.”1

  •  •  •  

A defining principle of political power that I learned serving in Robert McNamara’s Pentagon, LBJ’s White House, and Jimmy Carter’s cabinet was this: where one sits determines where one stands. No political disciples observe that bureaucratic axiom more faithfully than incumbent presidents.

In campaigning, presidential candidates typically condemn incumbents and predecessors for abusing their power, exceeding their authority as commander in chief, and playing trick or treaty with the Senate in making agreements with foreign powers. These Oval Office seekers attack incumbents for issuing executive orders that assume legislative powers reserved to Congress and writing regulations that go far beyond laws Congress has enacted. They promise to accept the judiciary’s interpretation of the Constitution and laws. They assure voters that if elected they will reverse or ignore their predecessor’s unconstitutional and unauthorized actions. Democrat or Republican, these candidates commit to defer to the power of Congress to legislate and appropriate funds.

Until they get elected.

Such campaigning has been common among presidential candidates throughout most of American history and especially since the development of the modern presidency under Franklin D. Roosevelt. Before his election to the presidency in 1964, Lyndon Johnson said that, unlike his opponent Barry Goldwater and the Republicans, “We are not about to send American boys nine or ten thousand miles away from home to do what Asian boys ought to be doing for themselves,” and “get tied down in a land war in Asia.”2 During the 1980 presidential debates candidate Ronald Reagan lambasted President Carter for negotiating with terrorists to return hostages from Iran. “There will be no negotiation with terrorists of any kind,” Reagan assured voters in Cleveland in 1980.3 In office, President Johnson sent more than 500,000 Americans to fight in Vietnam and President Reagan pursued secret negotiations with terrorists to exchange weapons for hostages during the Iran-Contra affair.4

Candidate Trump blasted President Obama for abusing the use of executive orders. “The country wasn’t based on executive orders,” he said. “Right now, Obama goes around signing executive orders. . . . It’s a basic disaster. You can’t do it.”5 In his first hundred days in office, President Trump signed more executive orders than any of his postwar predecessors; these orders established restrictions on immigration, eased offshore drilling activities, and curbed enforcement of a law under which churches forfeit their tax-exempt status if they support political candidates.6

When signing laws passed by Congress, presidents often use the opportunity to make signing statements declaring their intention to ignore or amend provisions they oppose. In 1965, when Congress passed a law mandating 120-day notice prior to closing a military base, President Johnson didn’t dare ignore it. He vetoed the law claiming it infringed on his power as commander in chief. He worked us around the clock to convince Congress to reduce the notice period to 30 days.7 Today any president, Democrat or Republican, would simply ignore the 120-day congressional requirement, likely claiming in a signing statement that it infringed on his or her powers as the commander in chief.

When Ronald Reagan signed the 1986 amendments to the Safe Drinking Water Act, he said his administration would not follow its mandatory enforcement provisions because “prosecutorial discretion is an essential ingredient in the execution of laws [and] Congress cannot bind the Executive.”8 Every successive president has used signing statements at one time or another to indicate he had no intention of following a particular section in a law passed by Congress.

As a presidential candidate, Barack Obama attacked President George W. Bush’s use of signing statements to ignore laws he disagreed with. “He’s been saying,” Obama charged, “I can basically change what Congress passes by attaching a [signing statement] saying ‘I don’t agree with the part. I’m going to choose to interpret it [my way].’ ”9 Candidate Obama promised, “I will obey the Constitution of the United States. We’re not going to use signing statements as a way of doing an end run around Congress.”10 President Obama repeatedly used signing statements to nullify legislative provisions such as those involving the transfer of Guantánamo Bay prisoners, diplomatic initiatives with Israel, and protections for chaplains whose religious beliefs limited their ministry with respect to gays and lesbians.11 President Trump in an August 2017 signing statement said that legislation sanctioning Russia encroached on the executive branch’s power in foreign affairs.12

Such exercises of presidential power are difficult to curb. Republican Darrell Issa of the House Foreign Affairs Committee, commenting on Obama’s determination to close the Guantánamo Bay prison in 2016, said, “There is little we can do if this president ignores the law in a timely fashion. Our process is to go to the court. The court is likely not to rule quickly. The fact is it is very hard to stop a president from doing something if he is willing to ignore the law and his oath.”13

As time passes during the presidential terms, those who hold the office tend to express their frustration with the limits on their power by assuming more power. In his first term Barack Obama repeatedly said that he could not “just suspend deportations through executive order . . . because there are laws on the books that Congress passed. . . . We’ve got three branches of government. Congress passes the law. The executive branch’s job is to enforce and implement those laws. And then the judiciary has to interpret the laws.”14 In his second term, he suspended the deportation of millions of undocumented aliens by executive action. The federal court of appeals for the Fifth Circuit held that action unconstitutional, a decision the Supreme Court upheld by a 4–4 vote.15

The Wall Street Journal and conservatives singled out President Obama for his “contempt for institutions he doesn’t run” and “unilateral executive action.”16 The New York Times and the Washington Post have leveled similar criticisms at Donald Trump, but in fact Obama’s and Trump’s presidencies represent a continuum of presidential conduct.17 Whatever his campaign rhetoric, president after president has marched almost in lockstep to enhance the power of the Oval Office. This steady trek probably began the day after George Washington announced that he would not seek a third term, establishing an informal rule of term limits that lasted until the days of Franklin Delano Roosevelt. FDR was the first president to continue in office for more than two terms. The end of an extraordinary four-term presidency marked the last time the legislature stood up to the president as a coequal branch by passing a constitutional amendment, quickly ratified by the states, to limit future presidents to two terms in office.
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POTUS THE COMMANDER IN CHIEF

Perhaps the most dramatic assumption of power by presidents has been in their role as commander in chief. Most notably, and with remarkable congressional acquiescence, presidents have sent American military forces into combat since the middle of the last century without a declaration of war.

How many Americans remember, if they ever knew, that Article I, section 8, of the Constitution provides that “the Congress . . . shall have the power . . . To declare War.” The Constitution grants that power exclusively to Congress. As Alexander Hamilton wrote in the Federalist no. 69:

The President is to be commander-in-chief of the Army and Navy of the United States. In this respect his authority would be nominally the same with that of the king of Great Britain, but in substance much inferior to it. It would amount to nothing more than the supreme command and direction of the military and naval forces . . . while that [authority] of the British king extends to the DECLARING of war and to the RAISING and REGULATING of fleets and armies, all which, by the Constitution under consideration, would appertain to the legislature.

And as James Madison wrote to Thomas Jefferson, “The constitution supposes, what the History of all Governments demonstrates, that the Executive is the branch of power most interested in war, and most prone to it. It has accordingly with studied care vested the question of war in the Legislature.”1

Why don’t most Americans remember this provision in our Constitution? Because few were alive in December 1941—three-quarters of a century ago—when Franklin D. Roosevelt in his dramatic “day of infamy” address asked a joint session of Congress to declare war on Germany and Japan. That’s the last time any president went to Congress for a declaration of war.I

Yet since the end of World War II in 1945, some 100,000 Americans have died in combat, and there have been about a million additional casualties. That’s about the same number of American soldiers, sailors, and marines who lost their lives in World War I and more than were wounded in World War II. Presidents ordered all these military men and women into combat without any declaration of war by Congress.2 The two big events were the Korean War, which President Truman euphemistically called a “United Nations police action,” during which 37,000 Americans died, and the Vietnam War, waged by Lyndon Johnson and Richard Nixon, during which 58,000 American combatants lost their lives.3 On numerous other occasions, presidents of both parties sent Americans into combat or the imminent threat of combat in the Middle East, Central America, the Caribbean, Africa, the Balkans, Southeast Asia, and elsewhere without any congressional declaration of war. They often cited Truman’s refusal to ask Congress for one as a precedent.4

President George H. W. Bush committed nearly 300,000 troops to the defense of Saudi Arabia and its oil fields in response to the threat posed by Saddam Hussein following the Iraqi invasion of Kuwait in 1990.5 Five months later when offensive actions were imminent, a reporter asked Bush if he would seek congressional approval. The president snapped, “I’ll just repeat for the record that there have been a lot of uses of force in our history and very few declarations of war.”6 Later Congress did pass a resolution authorizing military action against Iraq. In signing it, Bush attached this disdainful statement:

My request for congressional support did not, and my signing this resolution does not, constitute any change in the longstanding positions of the executive branch on either the President’s constitutional authority to use the Armed Forces to defend vital U.S. interests or the constitutionality of the War Powers Resolution.7

He reiterated this view in a salty comment while campaigning at the Texas State Republican Convention in 1992, saying that “I didn’t have to get permission from some old goat in the United States Congress to kick Saddam Hussein out of Kuwait.”8

Lack of congressional approval did not trim President Bill Clinton’s military sails either. When deploying forces to Haiti in 1994, he said, “I would welcome the support of Congress,” but “like my predecessors of both parties, I have not agreed that I was constitutionally mandated to get it.”9 In March 1999, during the conflict between Serbs and Albanians over control of the Kosovo region, NATO organized air strikes to support the Albanians. A resolution to approve US involvement failed to pass the House on a tied 213–213 vote. Following the vote, White House spokesperson Jake Siewert said, “The House today voted no on going forward, no on going back and they tied on standing still. We will continue to prosecute the air campaign and to stop the violence being perpetrated by [Serb leader Slobodan] Milosevic.”10

In 2002, Congress passed a resolution authorizing military action against Iraq in response to the 9/11 attacks. President George W. Bush signed it with this statement:

Signing this resolution does not constitute any change in the longstanding positions of the executive branch on . . . the President’s constitutional authority to use force to deter, prevent or respond to aggression or other threats to U.S. interests.11

Candidate Obama stated during his first presidential campaign that “the president does not have power under the Constitution to unilaterally authorize a military attack in a situation that does not involve stopping an actual or imminent threat to the nation.”12 Yet President Obama instituted military action in Libya, and ordered an additional 60,000 soldiers to Afghanistan.13 More than 1,800 have lost their lives in a conflict that has become the nation’s longest war (entering its seventeenth year as this book is published).14 Without any notice to Congress and within weeks of assuming office, President Donald Trump sent additional troops to Afghanistan. He also unilaterally increased the number and changed the mission of American marines in Iraq.15

The number of American casualties in these Middle East conflicts is enormous when those who suffer from traumatic brain injuries, post-traumatic stress, and other clinical psychological disorders like depression and drug and alcohol addiction are included.16 The costs of medical care and disability are expected to top a trillion dollars when all accounts are in.17 All these lives have been lost and costs incurred without any declaration of war by Congress.

In 2013, Donald Trump criticized Barack Obama, tweeting, “What will we get for bombing Syria besides more debt and a possible long term conflict? Obama needs Congressional approval.”18 Less than three months in office, President Trump ordered bombing of Syrian targets without seeking congressional approval.19 White House officials claimed that Trump’s legal justification was “very similar” to the precedent Obama had used in 2011 to support intervention in Libya.20

  •  •  •  

With this history of compliant Congresses, the most powerful restraint on a president from ordering men and women into combat is a compulsory draft that distributes the risk of military services across a broad swath of the entire population. The nation had such a draft during World War I. FDR proposed and Congress enacted such a draft requiring military service in 1940, which, following a brief suspension in 1947, remained in place until 1973.21

The power of the military draft to ignite resistance to war was displayed vividly, sometimes violently, during the Vietnam War. The draft then in place initially deferred the obligation of military service for students in graduate school. As a result, the burden of fighting in Vietnam fell more heavily on poor and minority young men who could not afford to attend graduate school. President Johnson eliminated graduate school deferments and established a lottery to subject all young men to the same risk of being drafted.22 A furious fire of opposition erupted from middle-class and affluent Americans. Parents joined antiwar protesters because they did not think the war in Vietnam was worth risking their children’s lives. These demonstrations persisted across the nation and on college campuses after Richard Nixon became president.

President Nixon and his national security adviser, Henry Kissinger, realized that they could continue and expand the war in Southeast Asia only if the draft were ended. The Nixon tapes reveal that on April 7, 1971, they decided to do just that. Nixon said that he was “going to put the military to the torch” in order to muster its support for an all-volunteer army because “ending the draft gets us breathing room in Vietnam.” He called the members of the military who wanted to continue the draft “a bunch of greedy bastards, they want more officers clubs and more men to shine their shoes. Sons of bitches are not interested in this country.” Kissinger, just as eager to continue the war, agreed: “Going to all volunteer in Vietnam is what we ought to do.”23

They were correct. Ending the draft increased the president’s power to continue the Vietnam War. Protests by students and others waned. As Kissinger later wrote, “The draft, which had been at the heart of so much campus unrest, no longer threatened students with Vietnam service. When schools reopened in the fall of 1972, the student protests ended.”24

American military involvement in Vietnam ended in 1973. But the power of presidents to send American troops into combat persists to this day in large measure because of the absence of a military draft. In the words of former Harlem congressman Charles Rangel, a Korean war veteran, “There’s no question in my mind that this president [George W. Bush] . . . would never have invaded Iraq, especially on the flimsy evidence that was presented to Congress, if indeed we had a draft and members of Congress and the administration thought that their kids from their communities would be placed in harm’s way.”25

Not surprisingly, no president has called for a reinstatement of the draft. Since Nixon’s time, in the absence of a military draft, presidents—and Congresses—have been able to assume that members of the American armed forces sent into conflicts around the world were “volunteers.” These volunteers, especially in the lower enlisted ranks, are disproportionately composed of Americans from minority and lower-income backgrounds. The children of affluent and articulate citizens and politicians bear no risk of being sent into combat unless they voluntarily decide to enlist in the military.26

The unpopularity of the Vietnam War did prompt Congress in 1973 to pass the War Powers Resolution. Congress then overrode President Nixon’s veto, calling it an unconstitutional encroachment on presidential power. The resolution intended to curb presidents from unilaterally deploying military personnel in combat.27 But, as discussed in chapter 9, that law is a congressional whine that presidents have ignored or selectively observed. According to the Congressional Research Service, there have been more than 150 deployments of American troops since the passage of the War Powers Resolution, compared with 19 deployments in the two decades between World War II and the resolution’s passage.28

The nearest Congress has come to casting votes on these deployments are passage of resolutions in 1991 supporting George H. W. Bush’s action against Iraq, in 2001 authorizing the president to use “necessary and appropriate force” against those responsible for the 9/11 attacks, and in 2002 authorizing President George W. Bush’s 2003 invasion of Iraq. When politically expedient, presidents have continued to cite these resolutions as showing congressional support for military actions in the Middle East to this day.29



I. In 1942 Roosevelt wrote Congress to ask it to declare war on Bulgaria, Hungary, and Romania, allies of the Axis powers.
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POTUS THE LEGISLATOR

When the legislative and executive powers are united in the same person . . . there can be no liberty; because apprehensions may arise, lest the same monarch . . . enact tyrannical laws, to execute them in a tyrannical manner.

—MONTESQUIEU, THE SPIRIT OF LAWS (1748)

There is an inevitable tension among the power of Congress to pass laws, the power of the judicial branch to interpret those laws, and the power of the president to issue regulations and take administrative actions in order to execute those laws. Administrative agencies escalate that tension to its constitutional breaking point.

Administrative agencies of sorts have been around since the founding of the nation.1 But it was during the New Deal that Congress created an array of so-called alphabet agencies like the Securities and Exchange Commission (SEC), the Federal Communications Commission (FCC), and the Agricultural Adjustment Administration (AAA). Two historians concluded that the New Deal “radiated a faith in the capacity of the administrative process perhaps exceeding that of any previous administration.”2 More significantly, President Roosevelt understood the enormous power such agencies would give him.

Although administrative agencies exert a measure of independence in the executive branch, they are constitutionally part of it. For the institutions and individuals within their purview, they can craft rules and regulations analogous to legislative statutes. They can hold hearings, impose fines, and issue orders in a manner similar to judicial proceedings. They were established as part executive, part legislative, and part judicial, a creative and controversial initiative to help avoid another Great Depression and come to terms with the world of a dynamic democracy and economy. Despite their measure of independence, these agencies remain under the political thumb of the president, who appoints and can fire the individuals who run them.

In 1946, Congress passed the Administrative Procedure Act to temper the expanding role that these agencies (and through them, the president) were exerting in the lives of Americans. That law was intended to give interested citizens and institutions a fair hearing before administrative and executive agencies issued rules prescribing their conduct.3 In passing the act, Congress took some heed of James Madison’s warning in The Federalist that “the accumulation of all powers, legislative, executive, and judiciary, in the same hands, whether of one, a few, or many . . . may justly be pronounced the very definition of tyranny.”4

With the sweeping 1960s Great Society legislation in health, education, civil rights, housing, social welfare, poverty, consumer protection, and employment came scores of new and expanded executive branch agencies. These agencies assumed regulatory and administrative power over many more individuals and institutions. Pressed by interest groups, Congress passed laws requiring these agencies to undertake elaborate impact analyses of the economic, environmental, social, and other consequences of their proposed rules. The ensuing rule-making processes have often become the object of fierce, well-financed political jousting and protracted litigation.

Despite congressionally imposed procedural protections, the president’s hand can form a fist with respect to administrative proceedings. For example, after years of proceedings, the Food and Drug Administration (FDA) found in 2016 that e-cigarettes, cigars, and hookahs should be deemed tobacco products. That finding would prohibit the use of bubble gum and other flavorings that make them more attractive to children and teens, as well as menthol flavoring, which has helped hook many, including most African Americans who smoke. Bowing to tobacco interests, the White House through its Office of Management and Budget eliminated the proposed FDA rule.5

Thanks to aggressive and elusive executive branch policies from 1995 to 2012, most agencies’ regulations have been imposed without any public notice or comment period.6 Yale Law School professor Peter Schuck has pointed out that “the [Obama] administration . . . ignored the notice-and-comment process for . . . controversial issues—on campus sexual harassment, and on the legal status of undocumented immigrants.”7
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