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Introduction

			President Trump’s nomination of Judge Amy Coney Barrett just weeks before the presidential election will create yet another confirmation battle along partisan lines. Judge Barrett is a highly qualified appellate-court judge, favored by religious conservatives and others on the right, whose rushed nomination and consideration by the Republican-controlled Senate is seen by Democrats as unfair in light of its refusal to consider President Obama’s nomination of an equally qualified candidate much earlier in the 2016 election year. Her appointment, as the ninth and potentially swing vote, is seen as endangering a woman’s right to choose, Obamacare, immigration, voting rights, and other agenda items important to Democrats. Her relative youth—she is forty-eight years old—was a factor in her selection by a president who said he was seeking a justice who could serve for “fifty years.” All these elements combine to make her confirmation process one of the most contentious and important in recent history. 

			The process of nominating and confirming a Supreme Court justice has become among the most divisive activities in contemporary politics. It wasn’t supposed to be that way, according to the Framers of our Constitution. And it didn’t become the “blood sport” we are now witnessing until relatively recent times. But over the past several decades, the rules and traditions for nominating and confirming justices have been changed by the party in power—both Democrats and Republicans—to serve their short-term electoral and long-term ideological interests with little concern for the legitimacy, integrity, and credibility of the Supreme Court or the welfare of the nation as a whole.

			The Framers had in mind a Supreme Court that in Hamilton’s words would be “the least dangerous” branch, with neither sword nor purse—only respect and integrity to enforce its judgments. Its justices would be nominated by the president, with the advice and consent of the senate, which was to be comprised of distinguished elders selected not by popular vote but by state legislatures. Sage advice of these wise men would be sought by the president before he selected the justice and before they gave their consent to the nomination. The role of the High Court would be modest: to apply the Constitution and federal law and to resolve conflicts between the other two branches. But as the High Court has decided more controversial cases that impact many Americans, the public—and hence the politicians—have taken a greater interest in who becomes a justice and how they are chosen. In one sense, this has increased the democratization of the selection process, but in another sense, it has increased the politization of that process. The two go hand in hand. 

			There is a direct correlation, not only in this country but in other democracies, between the activism of the justices in matters directly affecting the public—such as abortion, gay rights, desegregation, prayer in schools, and other agenda issues—and the politization of the selection process. Put more simply, when a court tends to limit its decisions to narrow, technical matters that have little impact on voters, no one (except law professors and lawyers) really cares who gets appointed. But when courts begin to influence the daily lives of voters, these voters, quite understandably, want to have input into who is affecting their lives. This is not intended as a criticism or defense of judicial activism. I have written about those issues elsewhere.1 It is an empirical observation based on historical evidence. 

			Until the twentieth century, the Supreme Court rendered relatively few decisions on issues of great concern to voters. Many, if not most, decisions were unanimous, or near unanimous. Dred Scott—the 1857 decision that declared that the descendants of enslaved people are not included among citizens entitled to legal rights—was a striking exception,2 and it led to the Civil War. There were some other important decisions that influenced the daily lives of voters, but they were few and far between, at least as compared to those rendered by the current Supreme Court. Not surprisingly, therefore, there were some, but not many, contested nominations or partisan votes. Nominees were not questioned by committees and many were confirmed by unanimous voice votes. 

			Even as late as the early 1930s, bipartisan consensus nominations were common, as illustrated by the following account of how the seat opened by the resignation of the great Justice Oliver Wendell Holmes was filled by President Herbert Hoover. 

			Hoover, a Republican, nominated Cardozo, a Democrat, to replace Oliver Wendell Holmes, Jr. who had retired at age 90. Although Cardozo was a Democrat, he had support from across the political spectrum. Cardozo had served for 18 years on the New York Court of Appeals, first as an associate judge then as Chief Judge and his reputation had grown nationwide. Cardozo had written several respected books including his 1921 classic The Nature of the Judicial Process.

			Although the brilliant jurist had few critics, some felt that Hoover could have been more strategic in his nomination. Cardozo was from New York, and two other New Yorkers—Harlan Fiske Stone and Charles Evans Hughes—were already on the court. Justice Louis Brandeis, the first Jewish justice, was still on the court.


OEBPS/Images/cover.jpg
“Over [hi ] t d er, Dershos nchanged:
' , bri || l ﬂp p] d FOLITICO

CONFIRMING
JUSTICE—OR
INJUSTICE?

A GUIDE TO ]UDGING
RBG'S SUCCESSOR

“ALAN DERSHOWIT
NEW YORK TIMESEEEELLING AUTHOR







OEBPS/Fonts/GaramondPremrPro-Disp.otf


OEBPS/Images/HalfTItle.jpg
GONFIRMING JUSTICE—
II\IJUSTIGE"





OEBPS/Fonts/GaramondPremrPro-It.otf


OEBPS/Images/FullTitle.jpg
CONFIRMING JUSTIGE—
Or
INJUSTICE?

A Guide to
Judging RBG’s Successor

ALAN
DERSHOWITZ

Hot Books





OEBPS/Fonts/GaramondPremrPro-Bd.otf



