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Advance praise for Free Expression Under Fire


“Engaging, lively, and readily accessible … Stuart Brotman offers insightful and challenging analyses about one of the most essential rights in our nation—free expression—a right that is now very much under attack! This is an important read.”


—Geoffrey R. Stone, Edward H. Levi Distinguished Professor of Law, University of Chicago


“Free expression is never a given, in America or anywhere, and it is particularly under siege at this moment. Stuart Brotman’s thoughtful and illuminating book offers context and clarity as we grapple with the challenges of the moment and seek to understand them within the framework of American history and contemporary society.”


—Margaret Sullivan, US columnist, The Guardian, and the author of Ghosting the News: Local Journalism and the Crisis of American Democracy


“Our universities are essential to our national future. Academic freedom is essential to our universities. Free Expression Under Fire is essential to understanding academic freedom—an indispensable book for this moment.”


—Lawrence H. Summers, President Emeritus, Harvard University


“Stuart Brotman’s invaluable book arrives at a crucial time, guiding us as we reflect on America’s 250-year journey toward liberty.”


—Rufus Friday, Executive Director, Center for Integrity in News Reporting


“Free Expression Under Fire traces how campus ‘shout-downs,’ social media deplatforming, and ideological signaling have tested longstanding legal and ethical defenses of expressive freedoms. Stuart Brotman effectively reframes our freedoms of expression as matters of collective cultural responsibility rather than partisan slogans.”


—Nikhil Moro, Editor, Journal of Media Law & Ethics


“Stuart Brotman continues his fearless approach to vigorous public discourse and reporting, engaging others’ ideas on controversial issues with integrity. This book stands out for its commitment to substantive dialogue as American society debates the boundaries of free expression.”


—Thomas A. Mascaro, coauthor, Assault on the Media: The Nixon Years
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“Stuart Brotman has captured the essence of today’s free expression crisis, eloquently underscoring how the loss of these rights will undermine the principles that have served our country well for 250 years.”


—Jane E. Kirtley, Silha Professor of Media Ethics and Law, University of Minnesota
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foreword by Greg Lukianoff






[image: ]


“Shut it down.” That’s what angry students shouted when a pro-Israel speaker came to UC Berkeley in 2024. Pro-Palestinian students didn’t want the speech to happen, so they organized online opposition. Nearly two hundred students showed up to stop it. They attacked the event space——breaking a door, smashing a window, and eventually forcing the speaker to leave.


I have defended thousands of students’ rights to free speech and protest. But no one has the right to silence someone else or decide what others can hear. Stopping a talk through force is not freedom of speech—it’s mob censorship. Sadly, 2023 and 2024 were the worst years yet for protests that turned into “shout-downs” or canceled events.


Not all speech is protected, of course. Violent threats and harassment cross legal lines. If there is a true “free speech absolutist,” I’ve never met one. I am, however, an “opinion absolutist”—I believe that all viewpoints should be open to discussion because basic free speech is a human right.


Every person’s opinion offers something valuable for understanding the world, even when we disagree. That might sound counterintuitive, but I went to law school precisely because I wanted to study freedom of speech and the First Amendment.




Four Essential Truths About Free Speech


First, free speech keeps us safer. Second, free speech helps prevent violence. Third, free speech protects people with less power. Fourth, even people we disagree with can have valuable ideas.
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Let me explain each truth:


1. Free Speech Makes Us Safer


My mentor, civil rights lawyer Harvey Silverglate, spent his life defending speech rights. He once said, “I’d rather know who the Nazis are in the room, so I know who not to trust.” He’s right. It’s safer to know what people truly think than to keep dangerous ideas hidden.


2. Free Speech Helps Prevent Violence


About half of Americans now believe words can constitute violence— especially on college campuses. I’ve heard students shout, “Your words are violence!” at speakers they dislike.


But I’ve experienced real violence. I’ve been punched and suffered a concussion. I once watched a friend get stabbed. Confusing harsh words with actual physical violence disrespects people who have truly been hurt. Free speech is actually the best alternative to violence that society has invented.


3. Free Speech Protects the Powerless


Some people today view free speech as a tool for bullies or the wealthy. That’s simply wrong. Rich and powerful people rarely need extra protection to be heard.


Freedom of speech has always mattered most to people challenging those in power or fighting for better rights. Leaders like Frederick Douglass, Ida B. Wells, Mahatma Gandhi, Martin Luther King Jr., and Nelson Mandela all championed free speech as essential for social progress. As civil rights icon John Lewis said, “Without freedom of speech, the civil rights movement would have been a bird without wings.”


4. Even Flawed People Can Have Good Ideas


Too often on social media, we dismiss people’s ideas simply because we dislike them personally. But history shows this is a mistake. Even people with terrible beliefs have made important discoveries. Rocket scientist Wernher von Braun, despite his Nazi past, helped land humans on the moon. Thomas Malthus developed ideas that were later misused, though he was considered a decent man. Thomas More was a saint who also burned people for their beliefs.
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Someone’s flawed character or reputation doesn’t automatically invalidate their ideas. We learn and discover truth best through honest debate—even with people we don’t like or agree with.







The Spirit of Socrates


Socrates, the great Greek philosopher, challenged people to think for themselves. He asked hard questions and upset so many Athenians that they eventually executed him. Socrates understood that absolute certainty is dangerous for our minds.


Young people—students—have often been champions of free speech, and they can be again. But success requires remembering that finding truth means truly understanding what others think. That only happens when people feel safe expressing their authentic views. For that, we must actively protect free speech for everyone.


The same spirit of questioning and open dialogue that Stuart N. Brotman champions in this book is what our democracy desperately needs today.


—Greg Lukianoff, President and CEO of the Foundation for Individual Rights and Expression (FIRE) and co-author of The Coddling of the American Mind.
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introduction Why This Matters for All of Us
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“If you had to pick one freedom that is the most essential to the functioning of a democracy, it must be freedom of speech—because democracy means persuading one another and then ultimately voting…. You can’t run such a system if there is a muzzling of one point of view.”


—US Supreme Court Justice Antonin Scalia


“It’s hard to keep the freedom of the press because there are many people who don’t like what the press is publishing…. So the right to speak against government—against what is the prevailing view of society—is tremendously important.”


—US Supreme Court Justice Ruth Bader Ginsburg





Today, from college campuses to corporate boardrooms, from social media platforms to Supreme Court chambers, the fundamental freedoms that define American democracy face challenges from all sides. These aren’t theoretical concerns. In the past year alone, we’ve seen university presidents resign over campus speech controversies, social media platforms ban major political figures, and journalists face unprecedented legal challenges.


Whether you’re a student worried about speaking up in class, a parent concerned about what your children can read, a journalist facing online harassment, or a citizen trying to separate fact from fiction online, these aren’t abstract constitutional questions—they’re daily realities affecting your life.
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My Journey to Understanding Free Expression


As someone who has participated in First Amendment cases, advised government officials, and taught constitutional law over several decades, I’ve seen these principles tested in courtrooms, classrooms, and newsrooms around the world. In recent years, my writing on free speech and press freedom has reached more than five hundred million readers worldwide—from students and teachers to journalists and judges, from concerned parents to engaged citizens.


But my path to understanding these issues wasn’t traditional. The lessons that would shape much of my life’s professional work came from an unexpected place: a suburban New Jersey high school newsroom, where I first discovered that the right to speak and report freely isn’t guaranteed—it has to be fought for, every single day.


When I was a student journalist, at the height of the Vietnam anti-war movement, administrators would apply subtle pressure by suggesting, “Why don’t you cover this instead?” There wasn’t outright censorship—no administrator said, “You cannot publish this.” But I learned from two exceptional faculty advisors, Arza Dean and Elaine Levine, that protecting both free speech and press freedom requires constant vigilance.


This was a time when we were all beginning to challenge authority. The country was changing dramatically. I remember one of our big rebellions—which sounds quaint today—was about dress codes. We staged a one-day protest where all students wore shorts. That was considered dramatic rebellion then. But it taught me that questioning authority requires having the freedom to question authority.


I continued working in media throughout college at Northwestern University, graduate school at the University of Wisconsin-Madison, and then law school at UC Berkeley, just after the historic Free Speech Movement there. That environment, where people embraced emerging values of free speech and open expression, shaped my thinking for decades to come.







From Academic Towers to Kitchen Tables


Over I began to devote my professional life to promoting and preserving freedom of expression. In the early years, I followed a traditional xixacademic path, writing scholarly articles aimed primarily at other academics. But I realized that wasn’t enough.


The world had changed dramatically. I began recognizing the importance of directing my thoughts about free speech and press freedom to much larger audiences. This led me to public scholarship—taking complex ideas out of academic ivory towers and putting them where they belong: in kitchen table conversations, coffee shop debates, and civic discussions that shape our communities.


Public scholarship means making academic knowledge accessible to everyone, not just other scholars. It means recognizing that in a democracy, everyone needs to understand their rights and responsibilities.







Why a Curated Collection?


This book represents a unique approach to understanding free expression in our time. Rather than writing a traditional academic treatise after the fact, I’ve curated thirty-six pieces written in real time as these challenges emerged over more than a decade—what I call “first impressions” of evolving threats to democratic discourse and reporting.


These pieces span from 2014 to 2025, covering early concerns about global internet freedom through the most recent campus speech controversies and government oversight debates. This decade-plus timeframe captures multiple presidential administrations, major technological shifts, and significant cultural changes—from the rise of TikTok to Elon Musk’s Twitter acquisition and name change to X, from campus speech codes to cancel culture debates, from COVID-era restrictions to post-pandemic reassessments of authority.


Why this curatorial approach? Because free expression issues don’t unfold in the neat chronological chapters that retrospective analysis might suggest. They emerge suddenly—a campus speaker is shouted down, a platform bans a political figure, a government agency investigates a news broadcast—and require immediate analysis that captures both the specific moment and the larger constitutional principles and cultural impacts at stake.


Each piece in this collection was written for a different audience at a different moment: some for legal scholars grappling with Supreme xxCourt precedents, others for parents worried about their children’s education, still others for citizens trying to understand why their social media posts might be restricted. But taken together, they tell a larger story about how free expression challenges have evolved and what they mean for democracy’s future.


I’ve organized these pieces not chronologically, but thematically—moving from understanding current challenges to learning from past victories to taking practical action. This structure allows you to see connections across seemingly disparate events: how a 1970s recorded comedy routine shaped today’s broadcasting regulations, how campus speech codes relate to social media content policies, how historical press freedom battles inform current journalism challenges.







A Book for Multiple Audiences, a Single Democratic Purpose


This collection serves readers across the spectrum: professors can assign individual essays that illuminate specific constitutional principles; general readers can follow the complete arc from problem identification to practical solutions; practitioners can find real-world applications of abstract legal concepts.


But regardless of how you approach this book, the purpose remains the same: empowering citizens to become more informed participants in the democratic discourse that free expression makes possible.







We Don’t Need Government to Lead This Change


As National Constitution Center President Jeffrey Rosen noted, “The First Amendment says Congress shall make no law. It does not say Facebook shall make no law. Facebook and Google … have more power over free speech than any king or president or Supreme Court Justice.”


We face a fundamental cultural challenge: society needs to make decisions about how we want to deal with the First Amendment. The First Amendment is a legal construct enforced by courts, but free speech and press freedom are cultural values that extend well beyond constitutional law.
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Much of what people call “wokeness” or “cancel culture” are not First Amendment issues—they’re broader cultural questions about free expression. The truth is, we really don’t have a robust free expression culture in this country. How do we make people more sensitive to these issues and more respectful of the First Amendment?


Cultural changes don’t require government action. We can do it ourselves. Just as there was a fifty-year campaign to promote Second Amendment rights that reshaped American values, we need the same dedicated effort for the First Amendment.


Attacks on the First Amendment come from both left and right. Both sides want censorship in different ways. But both fundamentally lack a cultural understanding of free speech and press freedom as bedrock American values.


Real cultural change takes time—sometimes a generation or more. I’m not suggesting we’ll see results immediately. But it’s important to start now and begin developing practical steps in that direction.







What You’ll Learn


In these pages, you’ll discover why campus speech codes often backfire, how social media companies make decisions about your posts, what happens when governments try to regulate the internet, why press freedom faces unprecedented challenges, and most importantly, what these developments mean for democracy itself.


The complexity of emerging restrictions on both free speech and press freedom, combined with rapid technological developments, makes understanding these issues challenging. Each essay captures my thinking at the time it was written, rather than conveying rigid conclusions about free expression concerns. Together, they provide a framework for understanding not just what’s happening, but why it matters and what you can do about it.


This book offers an opportunity to reflect on what free speech and press freedom mean in contemporary life—not just in the United States, but around the world. In an era when democracy itself feels fragile, understanding and defending both individual expression and journalistic freedom isn’t just an academic exercise—it’s a survival skill.
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Your Role in Protecting Freedom


As America celebrates its 250th anniversary and looks toward its third century, this collection gives you the tools to understand free expression challenges and the complex forces that threaten both individual voices and institutional journalism. Our children’s future—and our democracy’s survival—depends on citizens who understand not just their rights to speak and publish, but the cultural shifts necessary to preserve these freedoms for future generations.


The time for abstract constitutional debates has passed. We need a clear, sophisticated understanding of how both free speech and press freedom function in a democratic society—and a practical wisdom to defend free expression in our daily lives.












1



part i The Rapidly Changing Landscape
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“The First Amendment of our Constitution is the most human amendment.”


—Turning Point USA CEO Emma Kirk







How Free Expression Is Evolving and Why It Matters


Free expression in America has never been static, but today’s challenges feel fundamentally different from those faced by previous generations. Traditional boundaries between acceptable and unacceptable expression have blurred in our digital age. Historical approaches to limiting communication may no longer serve democratic discourse, how citizens can navigate increasingly complex questions about facts and opinions, and the nature of truth itself.


2











3



chapter 1 Free Expression Threats in Real Time (2025)
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“Using the government to punish critical speech is wrong, regardless of who is in power and regardless of whether the criticism is right or fair.”


—Jonah Goldberg, Senior Fellow and Asness Chair in Applied Liberty, American Enterprise Institute





Can we still speak and report openly? This critical question isn’t rhetorical; it demands an honest answer. And increasingly, that answer isn’t as clear as it used to be.


From newsrooms to classrooms, from corporate boardrooms to kitchen table conversations, Americans are grappling with unprecedented challenges to free expression. The twin pillars of democracy—free speech and free press—face pressure from all directions: government officials seeking to control narratives, tech platforms making content decisions, activists demanding accountability, and citizens caught in the crossfire.




The New Reality of Restricted Expression


Consider what’s happened just in recent years: university presidents have resigned over campus speech controversies. Major social media platforms have banned sitting political figures. Journalists face lawsuits, death threats, and government investigations at record levels. Comedy shows self-censor to avoid controversy. Students report being afraid to speak up in class discussions.
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This isn’t the America the founders envisioned when they crafted the First Amendment’s forty-five words. But it’s the America we inhabit today—one where the right to speak and report freely requires constant defense.


However, as the Freedom Forum noted in its 2025 report, Where America Stands, “Americans are increasingly divided—not on whether the First Amendment matters, but on what it means, who it protects and how far its guarantees should go.”1







Defining Democracy’s Future


The digital age has fundamentally changed how we communicate, consume information, and engage with each other. Social media platforms have more power over expression than any government in history. Traditional journalism struggles with new economic models while facing attacks on its credibility. Academic institutions wrestle with balancing free inquiry against calls for trigger warnings and safer spaces.


These aren’t just policy debates—they’re questions that affect your daily life. Can you share your honest opinion at work? Should your children’s school library carry certain books? How do you know what news sources to trust? When does criticism become harassment?







The Stakes Have Never Been Higher


Free speech and press freedom aren’t mere constitutional niceties—they’re the operating systems of democracy. When they break down, everything else follows. Authoritarian leaders always begin by attacking the press and silencing dissent. Democratic societies thrive when citizens can speak openly, and journalists can report without fear.


But protecting these freedoms isn’t just the government’s job. It’s everyone’s responsibility. And that means understanding not just what these rights protect, but how they work in practice—and what happens when they don’t.


The challenge isn’t merely defending expression from government censorship anymore. It’s rebuilding a culture that values vigorous debate and reporting, tolerates offense, and understands that democracy depends on citizens willing to engage with ideas they find uncomfortable or wrong.
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chapter 2 Beyond Cancel Culture (2022)
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The term “cancel culture” has become unusually pervasive in recent years. It’s even reached the Vatican Diplomatic Corps, which includes representatives from the 183 countries accredited to the Holy See. There, the late Pope Francis said, “Cancel culture is invading many circles and public institutions. As a result, agendas are increasingly dictated by a mindset that rejects the natural foundations of humanity and the cultural roots that constitute the identity of many people.”1




What Cancel Culture Really Represents


Today, cancel culture has largely been reduced to a label affixed to any call for someone or something to be publicly admonished, typically through social media and its aftermath. It is used by those along all poles of the political spectrum to point out the intolerance of the other side, sometimes even by the government itself.


But cancel culture is just a symptom of a larger social disease that has been with us since Victorian times, then amped up in the United States as it became incorporated into our American value system. Put simply, the root of cancel culture is an individual’s or group’s need to censor.







The Long History of American “Cancellation”


The recent blockbuster movie Elvis reminds us that cancel culture has been a feature of American life for decades. Many still remember how Elvis Presley’s records were banned from radio stations based on his 6on-stage gyrations. Ed Sullivan, too, famously canceled any below-the-waist view of Elvis on his popular Sunday night TV show. A national crisis among screaming teenage girls who were not exposed to Elvis’ swinging hips was thus averted, albeit temporarily.


The arrival of the Beatles didn’t change things much either. When John Lennon sarcastically commented at a news conference that his group was more popular than Jesus, radio stations across the country promptly removed their music and advised that Beatles records be destroyed immediately.





OEBPS/html/nav.xhtml




Navigational Table of Contents





		Cover Page



		Advance praise for Free Expression Under Fire



		Half-Title Page



		Title Page



		Copyright



		Dedication



		Table of Contents



		Foreword by Greg Lukianoff



		Introduction: Why This Matters for All of Us



		Part I: The Rapidly Changing Landscape



		Chapter 1: Free Expression Threats in Real Time



		Chapter 2: Beyond Cancel Culture



		Chapter 3: Facts and Opinions Both Matter









		Part II: Campus Tensions



		Chapter 4: Can Universities Coexist with Free Speech?



		Chapter 5: Campuses Should Offer Teach-Ins on Freedom of Speech



		Chapter 6: Threats on Campuses Need to Be Dealt with Directly



		Chapter 7: Stanford Law’s Free Speech Teachable Moments



		Chapter 8: Explicitly Addressing College Self-Censorship in the New Academic Year



		Chapter 9: Exploring Campus “Zero Tolerance” to Combat Antisemitism









		Part III: Digital Transformation



		Chapter 10: Why the Internet Stays Free



		Chapter 11: First Amendment Rights Hit Turbulence in Cyberspace



		Chapter 12: The TikTok Saga—National Security vs. Free Expression



		Chapter 13: Elon Musk’s Digital Town Square Model for Twitter (Now X) Remains Elusive



		Chapter 14: Creating an Internet Fairness Doctrine Would Backfire









		Part IV: Journalism’s Free Press Challenges



		Chapter 15: The Risky Game of Crowdsourced Journalism



		Chapter 16: The Challenge of Treating Social Media Influencers as Journalists



		Chapter 17: Let C-SPAN Have Unrestricted Camera Access to US House Proceedings









		Part V: Lessons From the Past



		Chapter 18: George Carlin’s American Dream Celebrates the First Amendment



		Chapter 19: Inside the Pentagon Papers Case—a First Amendment Victory Story



		Chapter 20: Let’s Not Create a Self-Censorship Wave in Comedy









		Part VI: Broadcasting and the Constitution



		Chapter 21: Airwaves Regulation and the First Amendment



		Chapter 22: Revisiting the Broadcast Public Interest Standard in Communications Law and Regulation



		Chapter 23: Will the FCC’s “Public Interest” Standard Limit Broadcast Free Speech?



		Chapter 24: A Diminishing Electronic Media Future for Political Advertising









		Part VII: Practical Steps to Support Free Expression



		Chapter 25: Free Speech, Free Press, Play Ball!



		Chapter 26: The First Amendment Should Be the Next Movie Blockbuster



		Chapter 27: Media Literacy for Democracy’s Next Generation



		Chapter 28: Guardrails for Fake News, Misinformation, and Disinformation



		Chapter 29: The Two Questions That Can Save Us from Digital Deception



		Chapter 30: America Needs a National News Council Once Again









		Part VIII: Global Perspectives



		Chapter 31: Technologies of Freedom, Revisited



		Chapter 32: Sending a Strong Signal on Global Internet Freedom



		Chapter 33: Ukraine War’s Powerful First Amendment Lesson









		Part IX: The Path Forward



		Chapter 34: The Enduring Wisdom of US Supreme Court Justices Brandeis and Holmes



		Chapter 35: When Senseless Violence Can Strengthen Free Expression Resolve



		Chapter 36: Honoring James Madison’s First Amendment Legacy in Today’s Polarized America









		Afterword



		Acknowledgments



		About the Author



		Endnotes











Landmarks





		Cover Page



		Praise Page



		Half-Title Page



		Title Page



		Copyright Page



		Dedication



		Table of Contents



		Foreword



		Introduction: Why This Matters for All of Us



		Start of content



		Afterword



		Acknowledgments



		About the Author



		Endnotes











List of Pages





		i



		ii



		iii



		iv



		v



		vi



		vii



		viii



		ix



		x



		xi



		xii



		xiii



		xiv



		xv



		xvi



		xvii



		xviii



		xix



		xx



		xxi



		xxii



		1



		2



		3



		4



		5



		6



		7



		8



		9



		10



		11



		12



		13



		14



		15



		16



		17



		18



		19



		20



		21



		22



		23



		24



		25



		26



		27



		28



		29



		30



		31



		32



		33



		34



		35



		36



		37



		38



		39



		40



		41



		42



		43



		44



		45



		46



		47



		48



		49



		50



		51



		52



		53



		54



		55



		56



		57



		58



		59



		60



		61



		62



		63



		64



		65



		66



		67



		68



		69



		70



		71



		72



		73



		74



		75



		76



		77



		78



		79



		80



		81



		82



		83



		84



		85



		86



		87



		88



		89



		90



		91



		92



		93



		94



		95



		96



		97



		98



		99



		100



		101



		102



		103



		104



		105



		106



		107



		108



		109



		110



		111



		112



		113



		114



		115



		116



		117



		118



		119



		120



		121



		122



		123



		124



		125



		126



		127



		128



		129



		130



		131



		132



		133



		134



		135



		136



		137



		138



		139



		140



		141



		142



		143



		144



		145



		146



		147



		148



		149



		150



		151



		152



		153



		154



		155



		156



		157



		158



		159



		160



		161



		162



		163



		164



		165



		166



		167



		168



		169



		170



		171



		172



		173



		174



		175



		176



		177



		178



		179













OEBPS/images/cover.jpg
“A major contribution to
understanding the most
quoted but least understood
words of our Constitution.”
—FLOYD ABRAMS,
author of The Soul of the
First Amendment

DEFENDING FREE SPEECH
and FREE PRESS ACROSS the
POLITICAL SPECTRUM

STUART N. BROTMAN

FOREWORD BY GREG LUKIANOFF

President and CEO, Foundation for Individual Rights and Expression









OEBPS/images/line.jpg





OEBPS/images/title.jpg
FREE

EXPRESSION
UNDER FIRE

DEFENDING FrREE SPEECH
and FREE PRESS AcCRross the
POLITICAL SPECTRUM

STUART N. BROTMAN

Skyhorse Publishing





OEBPS/images/half.jpg
FREE

EXPRESSION
UNDER FIRE





