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A BRIEF ACCOUNT OF CRIMINAL PROCEDURE IN GERMANY IN THE MIDDLE AGES

  I. THE JAIL

  BETWEEN 1616–22 the Nuremberg Rathaus was, to a large extent, enlarged or rebuilt, and further important additions were made during the second half of the nineteenth century; but the dungeons that honeycombed the foundations of the ancient structure have survived almost unaltered. A few cells retain some of their original fittings; it is therefore possible to form an accurate idea of the way in which lawbreakers were housed inside the Loch, when this was the principal jail of the City and Ban of Nuremberg.

  Here, during those centuries, thousands of sinners and, unfortunately, not a few innocent people, spent weeks, months, or even years, in gloomy, underground cells, the horrors of which were aggravated by dampness, vermin, foul air, and defective sanitation. So bad were the conditions that prisoners released after any considerable term of confinement were found to be broken in health and often mentally enfeebled. Feuchtwanger’s Jew Süss gives a detailed, and not overdrawn, description of the effect that similar treatment had on a vigorous man in the prime of life.

  The harsh fashion in which law-givers punished crime was, however, regarded with apathy by the public, who apparently considered imprisonment, whether wrongly or rightly inflicted, as one of the chances of fortune, or one of the many crosses laid on mankind by Heaven; a misfortune that might befall anyone, and which must, therefore, be borne patiently. Guests at the sumptuous banquets and entertainments given in the splendid Hall of the Rathaus were not troubled by compassion for the poor wretches lingering, often enough under sentence of death, in the dark cells only a few yards below.

  Bad as was the Nuremberg jail, it long compared favourably with most contemporary prisons, either in Germany or elsewhere. Those of the neighbouring towns, Bornheim, Frankfurt, Mainz, and Landau, were assuredly no better; but the Nuremberg Government appears to have lagged behind in this respect, for a report on the Loch, published in 1799, states that in no other prison of the time were conditions so wretched. Everything was out of date; the cells still dark, damp, insanitary, infested with vermin; cleaned, at most, twice a month; and during the winter insufficiently warmed by braziers of burning charcoal, the fumes of which half suffocated the inmates. Medical attendance and spiritual consolation were almost entirely lacking, even for those who were in urgent need of them. Prisoners, many of them heavily ironed round the waist and at the feet, were confined for years, often together with their innocent children. Visitors and all means of passing away the time were still forbidden, as in the worst mediæval times. And yet, centuries before, the Karolina Code had expressly laid down that imprisonment should serve merely to secure the person, and not as a means of torture.

  The Loch consists of a maze of passages, lighted, if at all, by narrow, barred windows. In these passages are sixty wooden doors, iron-lined, some of them bearing numbers. On one is the picture of a crowing cock, coloured fiery red; from which it is supposed that incendiaries were imprisoned there. On another door is painted a black cat, possibly because the cell was used to confine those under suspicion of magic or of witchcraft.

  The masonry is of rough stone, and the cells measure, on the average, between nine and ten feet in length, about eight in breadth, and ten feet or so to the top of the vaulted roof. Originally the walls were bare, but later they were lined with heavy planks, which, as they did not follow the curve of the roof, considerably diminished the air space. Along the wall facing the entrance, at the height of approximately two feet from the floor, is a wooden shelf or bunk about a yard wide. A bench, also of wood, occupies one side of the apartment. In addition, the cells were formerly provided with a large, wooden, sanitary bucket, fitted with a lid that served as a table.

  In the passage leading to the Torture Chamber are three larger apartments, the condemned cells. To these, after receiving sentence of death, prisoners were transferred and watched day and night to prevent suicide or attempts to escape. In one of these cells, besides the usual shelf, bench, and bucket, is a table on which the felon’s last meal was laid.

  Another apartment contains the Stocks, an instrument freely employed, not only for the correction of ordinary rogues, but also to extract information from prisoners of war, unless such captives happened to be of good standing, and therefore valuable for the purposes of ransom or of exchange. The sanitary arrangements provided with this machine show that some of those who were locked in it suffered for days on end. It was customary to put such patients on short rations.

  A narrow passage, formerly kept locked when not in use, leads to the surprisingly small and narrow Torture Chamber. In it we see a windlass and a wooden frame, furnished with a roller. Over this ran a rope to which the prisoner was fastened and then hoisted aloft with wooden, or stone, weights hanging to his feet. On the wall is a board bearing the sinister words: Male patratis sunt atra theatra parata. Formerly there were two torture chambers; but one was suppressed to provide an extra room for the Head Jailer.

  The prison contained a repairing shop, by means of which, among other things, the torture instruments were kept in good order. There was also a bathroom, but this was so little used that its very existence seems to have been forgotten for a time. The few who benefited by it were those suffering from wounds received under torture, as well as prisoners who had contracted skin diseases and other complaints by reason of the damp and filth of the cells. These were so unhealthy that several entries record special grants of clothing to captives whose garments had rotted on them during confinement.

  The only bed provided was the wooden shelf; no more than a rough blanket or a pelt was allowed for covering, even in the coldest weather. Charcoal braziers, serving also as fumigators, warmed the jail during the winter. The cells were not cleaned regularly; at the beginning of the seventeenth century a chronicle notes with astonishment that on the occasion of a general cleaning of the Loch, all the prisoners had been temporarily removed from their cells.

  Oil lamps, hung in niches along the corridors, faintly lighted the gloom; but sometimes, when a visit of the authorities was expected, wax tapers were provided, either in place of or in addition to the lamps.

  The Head Jailer, Lochhüter, or Lochwirt, or, in felons’ jargon, ‘The Landlord of the Green Frog,’ was a very responsible person. On appointment he was required to deposit caution money, and, occasionally, also to find respectable burghers as sureties. He, his family, and his servants were compelled to take an oath of fidelity. Head Jailers were expected to rule their charges severely, and had a free hand in any measures they chose to adopt; therefore should the Lochhüter be of a brutal disposition, the prisoners’ lot was hard. No odium attached to the post; in 1474 the mother of a Head Jailer was granted the freedom of the City.

  As early as the middle of the fifteenth century the Loch was almost always full. The Head Jailer’s work was, therefore, heavy. Besides being responsible for the custody, the board, and the health of the inmates, it was his duty to see that, on arrival, prisoners were searched for hidden weapons, or instruments; to take charge of any valuables or money the newcomers brought with them, and to lay out for the benefit of those confined in the jail such sums as they or their friends contributed towards extra comforts. He was further expected to provide the Council with detailed reports on everything that took place inside the Loch; to notify and superintend necessary repairs; as well as to undertake the preliminary examination of prisoners accused of lighter misdemeanours. Occasionally, too, he acted as witness at a trial or enquiry. In early times it was he who supplied the stärkenden Trunk, or strengthening draught, to the condemned on their last journey. Later, this duty was, out of respect for the Head Jailer’s office, transferred to the executioner’s assistant.

  In return for his services he received a good salary and free quarters, which, however, consisted of two rooms only, one above the other; a third was afterwards added.

  Prisoners were roughly divided into three classes: (1) Very serious offences; (2) Serious offences; (3) Light offences.

  In the first two classes, according to the degree of their criminality, were placed those accused of treason, murder, sexual crimes, highway robbery, incendiarism, etc. For all these the usual punishment was death, by methods that varied with the gravity of the offence.

  Thieves (if their crime was a first offence, and the value of the stolen goods did not amount to one florin), roysterers, idle or unruly apprentices, destitute people, especially if they were aliens, formed the third class; offenders who, on conviction, were punished by whipping, branding, maiming, fining, or banishment, either for a number of years, or even for life. At one period, as an aggravation of the sentence of banishment, some felons were sent for a certain time to the Hungarian frontier prisons, or to serve on board the Genoese galleys.

  Unfortunately, those who had no visible means of subsistence, particularly if they were foreigners, often ranked as criminals of the first or second class, and were imprisoned in the more remote and more unhealthy cells. Usually, too, they were heavily ironed. There was a marked and deplorable tendency to treat the destitute and the alien more harshly than the wealthy and the native born.

  Great efforts were made to prevent prisoners from communicating with one another; and the Head Jailer continually received instructions to use strict supervision and to punish offenders of this kind severely. All measures, however, proved unavailing. Communication was carried on, chiefly by means of code messages tapped out on doors or walls, and by notes thrown through the ventilator openings and the spy holes in the doors; nor did the use of gratings prevent the practice.

  As a rule prisoners were not allowed any occupation or the means of passing the time, although we hear of one who possessed a book, and of another who taught himself to read and write while serving his term.

  The jail fare, except in cases where a bread and water diet was inflicted as punishment, seems to have been reasonably good. Those who could afford them were allowed luxuries to a limited extent. Thus, in 1541 the Head Jailer received orders not to supply any of his charges with more than one measure of wine daily.

  Whenever possible the prisoner was expected to bear the expenses of his confinement; and if he could not pay at once, to sign an undertaking that he would do so as soon as possible. The Head Jailer assessed the amount due; usually he charged high prices, so much so that prisoners were allowed to demand an enquiry into the justice of the claim, with the result that they sometimes obtained a reduction of the bill. Destitute prisoners were looked on with dis-favour; their keep was defrayed by benevolent institutions, and by sums contributed from the Town coffers.

  Sick prisoners were permitted to have medical treatment and some comforts. The nursing and the extra expense were undertaken by religious sisterhoods, who drew on charitable funds, to which the Town Council also added not ungenerously. Serious cases of illness were sometimes transferred to the Head Jailer’s quarters or, if necessary, to the healthier Turm prison.

  Pregnant women, unless accused of very heinous crimes, were released, and in general the treatment accorded to female offenders was milder than that to which males were subjected.

  Should a prisoner wish to draw up his will, or if he offered to make revelations considered likely to prove important, the Rathaus clerk, in the presence of trustworthy witnesses, took down the directions, or the depositions, through the closed door of the cell. It appears that jail-birds occasionally availed themselves of this privilege merely as a means of breaking the monotony of confinement.

  Suicide was not uncommon, in spite of the zealous precautions taken to prevent it. To this end every prisoner was, on arrival, searched for weapons and should he be suspected of the intention of taking his life a watch was set on him day and night. If he effected his purpose, the corpse was proceeded against in court as though the deceased were still living. Attempts at suicide met with sharp punishment.

  An unpleasant feature of criminal procedure in Nuremberg and other mediæval governments was the secrecy attached to it. These oligarchies, like all despotic governments, lived in a state of suspicion, and constantly feared reprisals; they therefore had recourse to mystery as a means of striking additional terror, in spite of the resentment this method roused among free citizens. All officials were sworn to silence regarding prisoners and everything that occurred within the jail, and, most stringently, respecting the place and date of approaching executions, in order to baffle possible attempts at a rescue. No unauthorised person, whatever his standing or pretext, was allowed access to the Loch. The penalty for disobedience was severe; in one instance the fact that the Head Jailer’s maid had admitted her lover within the prison brought on her three years’ banishment. Notwithstanding these deterrents the regulations were frequently evaded, to the great annoyance of the Council, which continually passed new ordinances in the hope of suppressing these abuses.

  In spite of every precaution, such as setting a special watch on those suspected of meditating the attempt, prisoners occasionally escaped. In 1580 a thief under sentence of death, after breaking through a couple of doors, the wall of a passage, and a ceiling, got safely away and covered his tracks so effectually that he was never recaptured. In circumstances of this kind the Head Jailer was liable to severe penalties; one officer was executed on suspicion of having helped a prisoner to break out of jail.

  The following regulations show the insecurity of those in power and the unsettled conditions of public safety in mediæval Nuremberg and the adjoining territories.

  At every execution the spectators were warned that those who should endeavour to avenge the criminal would be liable to the same punishment as that inflicted on the condemned.

  On release, prisoners were compelled to swear that they would not try to revenge themselves on the Council, or on its officers, for the treatment undergone. Often even this precaution was held to be insufficient; and after he had taken the oath mentioned above the prisoner was banished for ever from the territory of Nuremberg. If he returned he was prosecuted on a charge of perjury, for which the punishment was death, mercilessly exacted from those who returned without leave, if they gave any grounds for complaint. In spite of this, so wretched was the condition of all but wealthy or influential aliens in most states during the Middle Ages, that many exiled men defied the gallows and returned to Nuremberg. Suspects against whom nothing could be proved were subjected to vexatious treatment. They had to undertake to remain in the City for a certain time, so that it would be easy to lay hands on them; or they might be required to find caution money, or sureties, or both, before they were even nominally released.

  

  
II. TORTURE AND CONFESSION

  TORTURE was not a regular part of criminal procedure in early times, but it was firmly established as such by the beginning of the fourteenth century, and before the end of that period considerable sums were allotted for the purpose.

  The introduction of this judicial method was gradual. In 1320 the Leumund Privileg empowered the Nuremberg Council to use torture as a means of extracting confessions, although the right of inflicting the death penalty still lay with the Schultheiss, or Imperial Judge, without whose consent all criminal proceedings were, theoretically, impossible. The Privileg of 1371 granted these powers to the Nuremberg Rat, so that the Schultheiss became in practice merely the servant of the City Council.

  Private individuals were allowed to prosecute, but they could not take any part in the proceedings, beyond that of acting as witnesses; they were also frequently called upon to bear the expenses of the trial.

  Although prisoners charged with slight offences were often examined within the jail by the Lochhüter, in the majority of instances such an enquiry was conducted by the two Lochschöffen (prison magistrates), with the assistance of the prison clerk, who took down the minutes of the proceedings. As a rule this was held in a special room inside the Rathaus, but violent or otherwise dangerous felons were examined by the Lochschöffen in the jail itself.

  By the beginning of the fifteenth century it was an established rule that all examinations of prisoners should be conducted exclusively by means of a series of questions which the Council itself had drawn up. These were at first few and simple, but ultimately developed into a set of questions numbering about a hundred. They dealt with the parentage, birthplace, nationality, standing and previous careers of the accused. Many questions were artfully framed so as to extract not only details as to the crime with which the prisoner was actually charged but also particulars regarding accomplices and former misdeeds. Should the examinee confess to any of the latter, even though he disavowed the offence for which he was being tried, his condemnation and punishment almost invariably followed. Only in rare instances were the Lochschöffen allowed to depart from the official list of questions; a practice that often hampered the examiners.

  The Lochschöffen possessed no judicial authority; their duties were confined to the examination of prisoners and to drawing up a report on the proceedings. These reports were laid before the Rat at its next meeting, and that body decided on the steps to be taken. If the prisoner had confessed, he was condemned and the sentence carried out without delay. If he denied his guilt, he was subjected to a further examination, on which, should he still prove obstinate, torture was used to extract a confession.

  Respectable burghers, women, and foreigners of good standing were seldom tortured. In the case of aliens, great consideration was given to the manner in which subjects of Nuremberg were treated in the states to which these foreigners belonged. Little mercy was shown to Jews and common criminals. The proceedings were as a rule carried out in secret, but when the victim was an alien, representatives of his nationality were sometimes allowed to be present.

  The practice of torture, which had at first been an unusual expedient, became more and more frequent; and by the end of the fifteenth century it seems to have been applied freely and ferociously, even on mere suspicion of complicity in a crime, till at last we find that it was considered immaterial whether the prisoner had been caught in the act or whether the accuser had withdrawn the charge. Torture was applied on the grounds that a person who had given cause for suspicion was likely to be one who would commit the crime laid against him, and that therefore it was expedient to make certain whether he was innocent even of complicity, and to discover possible partners in his crime. Immense importance was attached to confession of guilt or of complicity. Without such an avowal, in theory, no condemnation was possible; and this partly explains the savage spirit in which torture was employed.

  This principle was based on conscientious grounds, and harsh as were the Nuremberg law-makers, they adhered to it steadily, almost without exception. In 1452 when some neighbouring princes complained of its favouring the accused, in so far that such individuals could avoid penalties by refusing to confess, the Council replied they would rather ten guilty people escaped punishment by this means, than that one innocent person should suffer through being condemned without confession.

  Nevertheless, in practice the method led to many miscarriages of justice; for confession, however obtained, was deemed sufficient to warrant condemnation. Not only was it judged to be immaterial whether the evidence supported the confession, but the fact that it actually contradicted the avowal was also held to be equally unimportant. No weight was attached to the consideration that many poor wretches, unable to face the torture, confessed, declaring openly that they preferred death to such agony. Thus, in 1610 a woman accused of infanticide admitted the crime and named the place where she had buried the victim. Despite the fact that no remains were found at the spot indicated, she was executed; the judges were most unwilling to condemn, but, as the law stood, her confession left them no alternative.

  It is true that torture was not applied till prisoners had resisted all persuasion; yet this was of no benefit to them; for unless they owned to their guilt, tortured they were; and though in a few instances the heroism of the accused defied every effort of his tormentors, only too often the innocent preferred death to the long protracted horrors of the torture chamber.
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