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Introduction


In the course of writing this book, the UK was subject to three terrorist attacks in Westminster, Manchester and London Bridge. These followed two previous incidents of Islamist terror against the United Kingdom. The first involved the bombing of the London underground by Islamist terrorists in 2005 and the second involved the stabbing of Fusilier Lee Rigby outside his barracks in Woolwich during 2013.


These attacks took place alongside interminable debate about the Human Rights Act. The vote for Brexit in June 2016 raised new questions about whether we should remain under the jurisdiction of the European Court of Human Rights (ECtHR). The Court in Strasbourg, which passes human rights judgements which must be taken into account by our Courts, had been blamed in the popular press for holding up the deportation of terror suspects. Critics of the Court said in August 2015 that the Court was ‘spiralling out of control’ after it was revealed that among the 94 successful claimants to the Court since 1975 were included convicted murderers, IRA gunmen and suspects linked to Islamist terror. It was thought, in the aftermath of the Brexit vote, that the Tories may have had a sufficient mandate to finally repeal the Human Rights Act, something that they had promised to do since 20051. Then, following a disastrous election result in 2017, in which Theresa May lost her overall majority, a weakened Tory party looked unlikely to repeal the Act before the 2022 election at the very least.


The starting point of this book is that our debate about Human Rights is so interminable, so marred in misinformation, because we are failing to properly address some of the key legal and moral questions of our time. Complex legal and moral questions are now left to Judges to decide, where the political and moral debates around them have been exhausted. Because we are unable to formulate a common political response to the questions raised by human rights cases, we become dependent on an unaccountable Judiciary to provide answers. This means both sides become entrenched. Human Rights proponents point to individual cases with apparently progressive results to make an argument that the Human Rights Act is a vital defender of the most vulnerable. Individual stories about the impact of the Act work to portray it as having a unique power to introduce compassion into our Court system. Human Rights detractors use broad and inaccurate statistics to suggest that the Human Rights Act prevents justice being delivered against the most serious criminals. Both of these approaches obscure the reality about what is at stake.


The Human Rights Act has passed significant control to judges to adjudicate over important questions regarding our political freedom. It has developed the political role of the Judiciary and granted them a greater say over significant matters in public life. It is this development that we should be discussing. This cannot afford to be a narrow, legalistic discussion. We cannot avoid the new circumstances that we face around the threat of nihilistic Islamist violence both at home and abroad. Rather than becoming unduly fearful about repealing the Human Rights Act, we should start by taking an objective look at how the Judiciary has purported to protect important political freedoms in the 17 years since the Act was passed. This book is a short contribution to this discussion.


We should remember that the left has traditionally been sceptical about the power of Judges to help safeguard freedom. My argument is that withdrawing the mechanism through which the Judiciary control our civil liberties would not immediately lead to a loss of freedom. In fact, our fear in the face of the arguments for repeal show how dependent we have become on the law and the Judiciary to answer the complex moral questions thrown up by contemporary life. This is not good for progressive, freedom orientated politics. We have nothing to fear from repealing the Human Rights Act if we are better equipped for the fight for civil liberty. This book is a short contribution to that fight.


Civil liberties in the UK


On Christmas Eve 2016, Munir Hassan Mohammed, 35, and Rowaida El-Hassan, 32 appeared at Westminster Magistrates’ Court. They were charged with offences relating to obtaining chemicals for use in explosions as prohibited by the Terrorism Act of 2000. Two others appeared alongside them charged with preparing acts of terrorism. News of the arrests and the Court appearances made the BBC morning news. The reporting of the hearing was unremarkable. A date was set for the case to be heard at the Old Bailey and the group were remanded in custody2.


Many listening would no doubt have greeted the story with relief. The plot had involved the detonation of a bomb using a mobile phone in the lead up to Christmas. El -Hassan had allegedly owned a manual on how to make bombs that he had sent to other potential recruits. The group were also charged with being members of a proscribed organisation under the Terrorism Act for allegedly belonging to Islamic state. Few would be waking up on Christmas Eve with any sympathy for the plotters.


But something about this case made it the perfect starting point for a book about the state of human rights in the United Kingdom. In the final moments of the radio report the correspondent mentioned something that most people in the UK would simply no longer notice: the group had been held without charge for 12 days.


It’s easy to ignore such an apparently trifling detail when the word ‘terrorism’ is mentioned. The hearing in London took place just weeks after Anis Amri drove a lorry into German citizens enjoying a Christmas market in Berlin and at the end of a year that had seen devastating terrorist atrocities in cities across Europe. Between 2015 and 2017 similar attacks would strike cities across the continent, including London and Stockholm. The appalling attacks on the Bataclan and other sites across Paris were remarkable for their barbarity. The audience of that report could not have known that terror would strike in the UK throughout the year to come.


But it’s also easy to forget that detention without charge was, for a long time, considered antithetical to the British idea of ‘human rights’. The detention of these people for long periods of time, without providing sufficient evidence to charge them with a crime, would have been considered an affront to most common lawyers of the 19th Century.


Indeed, the first human rights to enter British law related to the ability for the authorities to detain people without good cause. When the barons petitioned King John in the 13th Century to recognise certain fundamental rights of his subjects, in a document that came to be known as ‘Magna Carta’, they stated: “No freeman shall be taken or imprisoned or disseised or exiled or in any way destroyed, nor will we go upon him nor will we send upon him except upon the lawful judgement of his peers or the law of the land.” The charter enshrined the concept of Habeas Corpus into English jurisprudence. Translated as ‘produce the body’, Habeas Corpus recognised that citizens should not be imprisoned unless evidence could be brought to justify their detention. Of course, the 13th Century document did not do much to guarantee people’s actual rights and people were often imprisoned arbitrarily in the centuries to come. But the ancient acknowledgement that the power of the king should – in principle – be limited by the evidence that existed against an accused laid the foundations for a British belief in the liberty of the person that would come to be central in our legal system in the centuries that followed.


The 20th Century was not kind to detention without charge. Both World War 1 and 2 saw radical limitations placed on the rights of citizens thought to be collaborating with the enemy. The Defence of the Realm Act 1914 meant the home secretary could intern people of German descent and was later used against Irish citizens suspected of involvement in the Easter Uprising. Colonial subjects were routinely detained without charge, most notoriously during the suppression of the armed Mau Mau uprising in Kenya3, during which up to 60,000 Kikuyu were detained without any evidence against them. While detention without charge truly ended at the end of the 20th Century, in the course of New Labour’s response to 9.11, it had been dying for many decades before that.


Detention without charge is not the only human right to have felt the impact of recent history. The Terrorism Act introduced a range of offences that directly targeted people’s ability to say what they think and associate with who they chose. The Act outlawed inciting support for a ‘proscribed organisation’. Organisations like the Kurdish PKK, who were fighting ISIS with increasing success in Northern Iraq, were banned from receiving any support from any British citizen. In 2016, the minute and inconsequential far right group National Action were proscribed as a terrorist organisation under the Act, meaning that they too could not be lawfully promoted in the UK. Before that, the nefarious and vague offence of ‘glorifying terrorism’ was used to target those demonstrating support for banned organisations. The UK government’s ‘Prevent’ programme, which sought to intervene where young people were perceived to be at ‘risk of radicalisation’ has come under significant attack for apparently outlawing certain beliefs among the Muslim population. Our anti-terror regime has precipitated significant erosions of significant democratic freedoms.


However, you do not have to be a suspected terrorist to feel your freedom being undermined in contemporary Britain. Football fans in Scotland have been prosecuted for singing offensive songs. Tweeters have been thrown in jail for tweeting remarks at celebrities. Christian bakers have been successfully sued for refusing to bake a cake in support of gay marriage, a move that many thought undermined their freedom of conscience. People’s private lives continue to be invaded relentlessly by a variety of organisations, from local authorities to the International intelligence services. We live in a country where our freedom to think, speak and believe what we choose is being eroded year on year.


Often these attacks on individual freedom are not very high profile. Many attacks on freedom occur in Magistrates’ Courts up and down the country, in cases which are never reported in the newspapers. Community Protection Notices, introduced in 2014, allow for people to be fined and subsequently prosecuted for any behaviour that has a ‘detrimental effect of a persisting and continuing nature on the quality of life of those in the locality’. CPNs have been used to justify wide ranging restrictions on what people say and do in the privacy of their homes. Human rights law does nothing to defend against this increasingly arbitrary interference by the state in people’s lives.


Then take the presumption of innocence. In the 18th Century, the English Jurist William Blackstone famously proclaimed that it was better to let 100 guilty men go free than to allow one innocent to suffer. In recent years, the idea that people are innocent until proven guilty has faced significant challenges, both in law and in the public realm. Most recently, allegations of sexual misconduct have resulted in people losing their jobs and their livelihoods without ever facing a Court of law. The #Metoo movement, which seeks to publicly call out those accused of sexual misconduct, presents a challenge to the notion of presumed innocence, by calling for people to be ‘punished’ without ever having to formally adjudicate over a complaint. These violations of what once constituted important freedoms under English law are cheer-led by the political and media establishment. It seems some ‘human rights violations’ are more palatable for them than others.


We will see later in this book that other freedoms that we may once have thought of as human rights have been significantly eroded. Both Labour and Tory governments have contributed to the erosion of the right to silence, so that now juries are permitted to draw adverse inferences from a refusal of a criminal defendant to account for themselves. The Tory government pioneered a new disclosure regime in criminal cases which required a defendant to disclose the vast extent of their defence in a particular case in advance, so that the prosecution could no longer be ambushed by a defence case.


Much of this has been driven by people purportedly on the left. Consider the following facts. The New Labour government, which governed Britain between 1997 and 2005, were responsible for introducing both the Human Rights Act of 1998 and the provisions which allow for extensive detention without charge. The same government that introduced the Human Rights Act repealed the double jeopardy rule, which prevented people being prosecuted for the same crime twice. The same government that introduced the Human Rights Act also introduced the Regulation of Investigatory Powers Act 2002, a piece of law which is widely considered to be the greatest intrusion by the state into our private lives of modern times. The same government that introduced the Human Rights Act also introduced extensive laws regulating the use of speech and freedom of expression. Rather than give rise to a period of unbridled freedom, the introduction of the Human Rights Act was the prelude to the most draconian, anti-freedom period of law making in recent history4.


So what should we think now, in 2017, when the Tory government plans to scrap the Act? For supporters of human rights laws, they represent the outcome of centuries of struggle against despotism and tyranny. They allow a basic respect for human dignity to permeate our legal system. Although many human rights supporters see problems with how the Human Rights Act is applied, they also see our current framework as an incomplete project. It represents a small – but significant – step towards realising a universal respect for human dignity. For human rights proponents, attempts by a Tory government to repeal the Act represent part of an ongoing assault on liberal values, and an underhand attempt to invade more areas of our lives with state control.


For their detractors, human rights laws represent a judicially imposed curtailment on national sovereignty. They are an elite, judicial licence to control the parameters of our freedom. They allow for criminals to make a mockery of the justice system and for illegal immigrants to make a mockery of our border controls. Depending on who you speak to, human rights are either the high point of human rationality or the low point of liberal emotionalism.


This book does not argue any of the above. It does not indulge in hyperbolic rhetoric about what the Human Rights Act does nor does it pretend that repeal of the Act would be catastrophic. Instead, it argues that our fixation on human rights as guarantor for freedom is at best an equivocation. It argues that anyone who genuinely believes in freedom, progress and enlightened laws has nothing to fear from the repeal of the Human Rights Act. Firstly, because it simply is not that powerful. It does not prevent the government passing bad and draconian laws. But secondly, because I believe the existence of the Human Rights Act actively contributes to the erosion of civil liberties. Freedom has to be constantly fought for. The modern age presents us with many challenges to our principles. New moral questions raised by, for example, ISIS fighters returning from abroad have to be dealt with in the political realm, not in the Courtroom. The views of the public are vital to settling the complex moral questions of our age. Once we come to rely on the law to tell us how free we can be, we are no longer free at all. The argument of this book is that a respect for important freedoms among the public is the only dependable defence against increases in state power.


This is why human rights grant an illusory freedom. The illusion is that being compliant with human rights laws makes us free. The illusion is that this standard provides a guarantee for a meaningfully free society. This is why no liberal should fear the end of human rights laws. They are a shill. They have presided over the undermining and erosion of a number of significant democratic freedoms. This book argues that we should use the prospect of repeal not as an existential threat to freedom, but rather as an opportunity for its reaffirmation.


2016: Annus hornbills


Recent history suggests even the Human Rights Act’s biggest detractors are scared of repealing it. The Tories had promised to repeal the Act within 100 days of their 2015 electoral victory. Michael Gove, the then justice secretary charged with delivering the repeal, said before a select committee that the repeal would happen in ‘late 2016’. Commentators observed that Gove, in being appointed Justice Secretary, had been handed an impossible task of repealing the Human Rights Act within 100 days of a Conservative victory.


Repeal raised difficult questions about the constitutional implications for devolved parliaments in Wales and Scotland and Northern Ireland, which would be more likely to take 6 months to resolve rather than 100 days. It was not clear whether consent from devolved parliaments was required to repeal the Act or whether repeal would have an impact on the status of the Good Friday agreement. Before the select committee, Gove was chastised for enacting significant constitutional change for no good reason. The constitutional implications for the repeal meant that it would cause a significant level of disruption and require a significant amount of legislating, for very little practical purpose, given that the protections provided by the Human Rights Act would almost certainly have to be included in any new British Bill of Rights.


Then came the vote for Brexit. On 23 June 2016, 17.5 million people voted to leave the European Union. The feeling of shocked disbelief among members of the establishment was palpable. The vote had been in spite of a small army of experts warning of the dangers of leaving. David Cameron resigned, Theresa May took over as Prime Minister. It became a cliché to point out that the vote had sent ‘shock waves’ through the British establishment. Significantly, for the purposes of Human Rights repeal, Michael Gove lost his job as Justice Secretary to Liz Truss. The minister who had been charged with repealing the Act in the immediate aftermath of the election had been relegated to the backbenches.


In the weeks after the vote, it was thought that the Tories’ plan to replace the Human Rights Act with a British Bill of Rights would be considered low priority. Truss was not considered sufficiently experienced to undertake a significant constitutional shift. The vote had arguably placated the right wing Tory backbenchers who were calling for the Human Rights Act to be repealed. Reports emerged that Theresa May had indicated in private that she ‘might junk’ the plan to repeal. However, newly incumbent justice secretary Liz Truss surprised most commentators in August 2016 when she indicated that she remained committed to withdrawal and was ‘looking at the detail’.


Theresa May then announced, over Christmas 2016, that the Tories would fight the 2020 election on a pledge to repeal the Human Rights Act. It was nonetheless quite remarkable that the Prime Minster was willing to state that a promise that had appeared in a 2005 manifesto would also appear in their manifesto 15 years later, as though this represented a solid commitment to repeal.


The aftermath of the Brexit vote led many to see the anticipated repeal of the Human Rights Act as part of a broader retreat from cosmopolitanism and decency. It was as though we were entering a new era of British politics, characterised by parochialism and xenophobia5. The hostility to the European Court of Human Rights fitted into a narrative in which the Conservative party, enjoying a significant majority and an almost non-existent (at that stage) opposition under Jeremy Corbyn, were seeking to shut down all connections with our purportedly liberal past. The repeal of the Human Rights Act was just part of a broader collapse of liberal decency. It was the legal symbol of the end of the liberal era.


The hysteria was encouraged by supporters of the Act. When Liberty appointed a new director in June 2016, she remarked that the protection of the Human Rights Act was likely to be the ‘struggle of our generation’. The website of Liberty claimed that repealing the Human Rights Act would ‘weaken everyone’s rights – leaving politicians to decide when our fundamental freedoms should apply’. One commentator suggested that repeal of the 1998 Act would take us back to a ‘perceived idyll of the 1930s’ that would leave its citizens ‘deprived of rights or the means to enforce them before the Courts6.’ Another said that repeal would mean the UK state could ‘pick and choose which rights it granted, much like Russia’. The idea that human rights repeal would propel us back into an age of apparent despotism was increasingly common among those who objected to repeal.


The apparent impact of repeal could even go well beyond the rights of the Act itself. In 2015, leading campaign group Amnesty International sent letters to Prime Minister David Cameron and Irish Taoiseach Enda Kenny warning that repealing the Human Rights Act could threaten peace in Northern Ireland, by undermining trust in the Irish police forces. For those like Liberty and Amnesty International who promote the cause of Human Rights, the repeal of the Human Rights Act is often presented as having catastrophic implications extending way beyond the legal remit of the Act itself.



What does the Human Rights Act do?



The Human Rights Act European incorporated the European Convention on Human Rights into the Law of the United Kingdom. This meant that people could enforce the rights contained under the convention in British Courts. It’s important to note, in light of the mania induced by the prospect of repeal, that before 1998 when the Act was passed, the UK was already bound in law to observe the Convention following its ratification by the UK in 1951. UK citizens were able to petition their cases directly in the hope of receiving a remedy following any breach of their convention rights.


What the Human Rights Act did was make these rights enforceable in UK Courts. While Amnesty International claim that this ‘sped up’ the process of having rights enforced, it only did so because the rights were brought into the remit of the UK system. It certainly did not speed up the glacial pace of the European Court of Human Rights in disposing of cases.


Nonetheless, the Act was billed as a significant change to our legal system. New Labour introduced the Act as part of a broader programme of ‘constitutional reform’ which promised to renegotiate the relationship between the citizen and the state. This programme included the removal of the House of Lords from the houses of parliament, the introduction of elected peers into the House and the creation of the Supreme Court.


Section 2 of the Act said that any Court in England and Wales resolving a question regarding convention rights ‘must take into account any (a) judgment, decision, declaration or advisory opinion of the European Court of Human Rights … whenever made or given, so far as, in the opinion of the court or tribunal, it is relevant to the proceedings in which that question has arisen.’. British Judges are not ‘bound’ by European law, but in the early days of the Act the influence of Strasbourg jurisprudence was strong. From 2000 – 2009, ‘the English Courts tended to follow Strasbourg jurisprudence as if it were a superior court in human rights law’. However, this changed. From 2009 onwards, Judges became more assertive about British jurisprudence. The influence of Strasbourg law has varied at various stages of the life of the Act.
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