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CHAPTER 1

SECOND-GUESSING

IT’S ALWAYS ABOUT second-guessing. You’re riding in a patrol car through a particularly nasty stretch of urban America—Bed-Stuy in Brooklyn, Watts in Los Angeles, downtown Detroit—near the end of a drowsy midnight-to-eight tour. Or maybe you’re in some suburb, a low-crime oasis—Cedar Grove, New Jersey, or Revere, Massachusetts—places where cops can go a whole career without ever unholstering their weapon, and you’re questioning a burglary suspect on an otherwise quiet afternoon.

And something happens. It could be a big something—the pop-pop-pop of a 9mm emptying somewhere nearby, or a suspect making a move toward your weapon. It could be a small something—a routine radio call, a traffic stop, or a suspicious-looking lowlife (a “skell” in police parlance) standing in the wrong place at the wrong time. It could be happening somewhere else—as you’re driving quietly along, somebody one town over steals a car and makes a wrong turn and winds up on your turf.

It doesn’t happen to a lot of cops. In New York City, for example, there are 38,000 police officers assigned to protect a population of more than 7,000,000 people. Only 250 have ever used their weapons in the line of duty three times—less than one-tenth of 1 percent. The odds that it won’t happen at all are very, very good.

But when it does happen, it will change your life forever.

It doesn’t matter how it happens. If it does happen, it will be over in a matter of minutes, maybe even a matter of seconds. Its repercussions will echo for years and years.

A woman named Strawberry happened to Officer Robert Leaks of the Newark Police Department one summer night in 1997. Strawberry had a long police rap sheet, and a taste for cocaine. It was the latter that drew Leaks, who moved in to make a simple street corner drug arrest. But Strawberry tried to hijack a police car, dragging Leaks along for the most frightening (and nearly the last) ride of his life. Within minutes, Strawberry was dead—killed by a single gunshot fired by Officer Leaks, who was forced to take her life to save his own. It was the first time he had ever shot his service revolver on duty.

Before a grand jury determined it was a case of justifiable homicide, Leaks’s name was dragged through the mud by everybody from the victim’s friends and family, to members of a notorious reputed drug gang, to the mayor of Newark. The shooting became a racial/political football, and everyone in the game lined up to kick Leaks. The way his case was handled, it became clear that politics took precedence over job performance, and so his supporters railed.

That scenario is familiar to Officers Larry Nevers and Walter Budzyn of the Detroit police. One minute they’re subduing a possible drug suspect outside a crackhouse in a rugged section of the Motor City in 1992. Hours later, they watch the mayor of Detroit announce on national television that they, along with five other officers who arrested the drug suspect, are murderers.


 




Guilt or innocence is a question that can be answered by a jury. An officer’s reputation? That’s harder to determine or protect.




 



The other five cops were never convicted of anything; most wound up collecting healthy settlements from the city after suing the mayor for his summary judgments. Nevers and Budzyn were not quite so lucky.

These two plainclothes detectives battled with suspect Malice Green on November 5, 1992. Both were convicted, after controversial trials, of second-degree murder. Both recently had their convictions overturned, but Budzyn was subsequently convicted of involuntary manslaughter. Both continue to fight to clear their names despite spiraling legal bills. Support from their families and friends has helped them cope with the dark days and the deepening costs.

Ahh, legal bills. Restoring your reputation does not come cheaply in these days of $500-an-hour lawyers. The cost can climb well into six figures for the simplest defense case; it increases exponentially as the case goes through the lengthy appeals process. Criminal trials are only part of the problem; most of those are accompanied by civil suits filed by arrestees looking for a payday. Since many police officers are routinely underpaid, the money needed to defend yourself can be devastating to the family budget, the mortgage, the food bills.

Just ask Ramiro Pena.

Pena, a twenty-seven-year-old cop in Grand Rapids, Michigan, wound up in court trying to clear his name, too. A routine traffic stop of a car with stolen license plates turned violent when the driver sped off with two cops hanging from the wildly careening car. Pena, rushing to the aid of his fellow officers, helped arrest the driver by following official police procedure—and was rewarded with charges of aggravated assault. Before he was even charged, Pena was suspended—without pay—for seven weeks. The threat of a civil suit also hangs over Pena, another guaranteed bank account buster. Officer Leaks is facing possible civil action, as well.

Pena endured despite the fact that his bosses offered little support in the face of community protests—a pain virtually all of these officers have felt.

Pena would love to have a jury decide his case as it did that of Officer John Vojtas in one of the highest-profile cases of alleged police brutality in this decade. Jon Gammage, the cousin of Pittsburgh Steelers defensive lineman Ray Seals, died after fighting with police during a routine traffic stop in a Pittsburgh suburb.

Five cops were involved in the fatal wrestling match on the side of a highway outside Pittsburgh. The Seals connection helped make this national news, catapulting the fight between police and Gammage into a referendum on racism. Jesse Jackson was among the many black leaders who weighed in, comparing the case to the lynching of blacks in the Deep South.

But there was no evidence—nada, zero, zip—that showed John Vojtas had any racial animus against Gammage or anybody else. Vojtas was acquitted of involuntary manslaughter. Two other cops, Lt. Milton Mulholland and Officer Michael Albert, are still facing charges. After a pair of mistrials, one because of the possibly deliberate misstatement of a prosecution witness, the officers will go on trial for the third time in the death of Jon Gammage. Their lawyers are trying to block this, arguing that another trial on the same charges would amount to double jeopardy.

Alexander Lindsay, the attorney who co-defended Vojtas along with lawyer Jim Ecker, says such police cases come complete with their very own “mythology” created by instant communication. Misstatements and rumor, repeated over and over during the life of a case, create a set of “facts” about what happened that are all too often inaccurate. Stories are spread through the internet, on talk radio, on television, in the media. Few people bother to check these assertions, content to accept as fact what they read or hear about the case.

“A lot of the story just becomes an ongoing myth,” says Lindsay. “If you read the editorials about the Gammage case, it always comes back to this: Five police officers got on top of him and held him down. Well, that just didn’t happen.” And he adds that those perceptions can be countered by the truth once you seat a jury.

Convincing twelve people is easier than convincing the general public, as Blake Hubbard found out. Hubbard had his day in court and walked out a free man—but nothing was really the same. He became Dallas (Texas) County’s first officer tried on job-related murder charges in more than two decades. His “crime”? Hubbard shot an emotionally disturbed man who ignored repeated requests to drop a knife before lunging with the weapon at another officer.

Such a decision exacts a psychological toll on the officer, one that is often ignored in the myriad investigations that follow any police shooting. “I’m living with it every day,” he says now. “And I will every day of my life.”

Although Hubbard was initially backed by his superiors, their support evaporated when the local chapter of the NAACP began protesting the shooting. He is now familiar with that feeling of isolation that becomes natural to a cop on trial. Hubbard, the fourth generation in his family to enter law enforcement, is fighting in court to get his job back—not, he says, that he really has any choice in the matter.


 




The suspension was typical of the way police officers rarely receive the constitutional rights routinely accorded the people they arrest: the presumption of innocence, the right to a fair trial.




 



“It’s an extremely horribly expensive deal for my family,” says Hubbard. “But how can you say I can’t afford to defend myself? How can you say I should go to prison?”

You see, there’s always somebody second-guessing.

Everybody has an opinion, from the elected officials, to the newspaper columnists, to the voices on the radio, to the guy on the street corner. Everybody has a question—not that they all have an interest in hearing your answer.

Why did he stop that car? Why did he have to pull the trigger? Was the shooting justified? Why did this have to happen in an election year? How can we make the protestors go away? What’s the best way to “spin” this thing? Was this a racial incident—black and white?

They ignore all the grays.

David H. Martin, an ex-Justice Department official and the head of the Law Enforcement Legal Defense Fund, puts it this way: “This anxiety of being second-guessed by superiors, prosecutors, and judges is a sad reality that police officers face daily.” The result? “There is a tendency not to take risks in difficult arrest situations which were once considered routine,” Martin says.

The cop looks for support, but he finds second-guessers. Even in his own department, the incident will be investigated thoroughly, his every decision—made under extreme duress in the blink of an eye—will be questioned from the comfortable perspective of hindsight. Public opinion will play a role; politics will play an even bigger one.

Rank-and-file cops from coast to coast say the fallout from these police brutality cases is a less effective police force. It’s a tough job under ordinary circumstances; it’s become extraordinarily difficult under a microscope.

Fred LeMaire is a union official in Michigan, where Pena, Nevers, and Budzyn all went on trial. The cases have had a chilling effect on officers in that state, he says.

“It gives you a tendency to say, ‘Why get involved? If I do, I’m always facing second-guessing, armchair quarterbacking,’” LeMaire says, “whether that’s the correct attitude or not.”

Check out these figures from Los Angeles in the wake of the Rodney King case. Use of force arrests were down 31 percent in the three years after the highly-publicized case from 1990. Uses of police-issued batons were down 90 percent from 1990 to 1994, an indication that cops didn’t want to wind up in the same docket as Sgt. Stacey Koon and his three codefendants.

LeMaire is not alone in his position.

“American justice has turned into a system where politics and race can frustrate fairness and truth,” former U.S. Attorney General Edwin Meese observed after watching the two Rodney King trials. Jack McEntee, a police union official in Newark, New Jersey, puts it more directly.


 




Before any charges were filed, before any investigation was completed, the Rev. Jesse Jackson was comparing the death to an old-fashioned “lynching,” as if the KKK had stopped him and thrown a rope over a tree alongside Route 51.




 



“The people who put the most amount of scrutiny on police officers, on the best day of their lives, couldn’t do what we routinely do on a daily basis,” McEntee says. “They sit there, all these lawyers and judges, and they Monday morning quarterback while they’re sitting in a well-lit living room.

“We don’t have that luxury.”

Not at all. Jack Healy, vice president of the New York City Police Detectives Endowment Association, said many of his members go to work every day knowing they might never return home.

“Unfortunately, it’s the nature of the beast,” he said in January 1998, when an NYPD detective was killed during a buy-and-bust operation that went sour. “The dealers know the cops wear a vest. All they have to do is pat him on the back, and he’s got a big problem.”

It used to be that a police officer received the benefit of the doubt. Not any more.

Who was on trial in Los Angeles after the murders of Ron Goldman and Nicole Brown—O. J. Simpson or the Los Angeles Police Department? The defense turned the trial upside down, and Simpson walked out a free man from a trial that had once seemed sure to end with his conviction on two counts of murder.

Dante, in his tale about the levels of Hell, had nothing on an accused cop. They endure their own private Hades, with its own painful levels: The Incident. The Allegations. The Investigation. The Grand Jury. The Indictment. And sometimes, The Trial. And always, The Aftermath—the part where Humpty Dumpty can never be put back together again.

One decision can affect literally thousands of lives. If Rodney King had pulled over and surrendered to the police, would Los Angeles have burned? Would two veteran cops have gone to jail?

Sometimes the answers give no relief. A traffic cop on Long Island pulls over a driver who was speeding and weaving down the Long Island Expressway. The driver gets out and pulls a gun. When he refuses to drop the weapon and advances toward the officer, the cop is forced to shoot.

The gun turned out to be fake. The driver was a suicidal teen with a $6,000 gambling debt. He left behind a note explaining how he wanted to be killed by a police officer. “Suicide by cop” is how the psychologists described it. That doesn’t make it any easier for the shooter to handle.

A cop doesn’t need a national audience and a videotaped incident to wind up on trial. Detective Zaher Zahrey of the New York Police Department was done in by a single phone call from an informant with 80-proof breath.

Zahrey had nearly a decade on the job, was a decorated police detective, and was hailed by his superiors for his leadership and skill. But in New York City in 1993, police corruption became a cause célèbre. The city was cracking down on rogue cops, and spending more money to do it. The tip from the drunk linked Zahrey to a dangerous drug gang, and threw the unwitting detective into a Kafka-esque whirl that only ended four years later with his acquittal on drug and other charges.

You see, timing matters, too. Tensions were high after the Rodney King beating when Nevers and Budzyn made their 1992 arrest in Detroit. The officers were white, the suspect was black. Due process was out, public relations was in. Nevers and Budzyn were sacrificed on the altar of public opinion, with the suspect presented—not entirely accurately, it turned out—as the helpless victim of brutal white cops, a King redux.

But no evidence of racial animus was ever introduced at trial. No proof was offered that the two cops singled out this drug suspect simply because of the color of his skin.

Again, shades of gray.

Not every cop who’s put on trial is guilty; tales of brutality like the alleged beating and sexual assault of a Haitian immigrant in a Brooklyn police precinct cry out for a full investigation of the accused officers. And certainly, some police officers are guilty of crimes they will never be charged with committing. But lately, cases involving cops are often more political, more scrutinized, and more explosive than those that don’t.

The officers in this book—Pena and Zahrey, Leaks and Hubbard—all wound up wearing handcuffs and sitting at the defense table, instead of testifying for the prosecution. Each case has its own twists and turns; in some cases the legal battle drags on and on, unresolved.

The cases had other similarities, other common ground.

Scapegoating. Hubbard and Pena absolutely believe they became easy targets for city officials in Grand Prairie, Texas, and Muskegon, Michigan, to soothe angry local activists. NYPD Detective Zahrey shares their feelings; he believes his prosecution was the result of overzealous investigators determined to justify their existence. In the higher profile cases involving Nevers/Budzyn and Mulholland and company, public outcry virtually ensured indictments; ditto the Leaks case.

Race. White cops, black victims—regardless of the evidence or the reality, this remains a volatile combination. No evidence of racial animus was introduced against Hubbard, yet the local NAACP became involved against him. “If I’d shot a white guy or if I was a black cop, I don’t think this would be happening,” Hubbard says. Ditto Nevers and Budzyn. There’s also been a strange twist in racial politics—black versus blue has moved in as a replacement for black versus white. Leaks, a black cop, shot and killed a black suspect—yet authorities discussed a possible civil rights charge against him. Pena, a Mexican-American, was vilified by minority groups because the suspect he forcibly arrested was black. McEntee says there are certain groups—in the Leaks case, a well-organized group of alleged drug dealers—bent on undercutting the police: “I’m sure if in fact he had been white rather than black, they would have used that, just like they used everything else.” But as police forces become more integrated, it seems that the race of the victim is more important than the race of the officer involved. The cops are always blue, regardless of their own personal heritage.

Uncooperative suspects. The LAPD’s Sgt. Stacey C. Koon, in his book Presumed Guilty, remembered Rodney King as about the most frightening suspect he had encountered in his fifteen years on the force—hardly a helpless victim, as King’s backers and most public opinion believed. “I was in charge of the officers,” Koon wrote. “I was not in charge of the situation; Rodney King controlled that. The suspect always controls the use of force.”

The suspect always controls the use of force. Bobby Leaks in Newark would certainly agree, as would the cops who stopped Jonny Gammage, as would Hubbard and Pena. Each claims their behavior was merely a reaction (and in keeping with police policy) to the behavior of the suspects they were facing. The Gammage cops all said the suspect was confrontational and ignored their commands. Nevers and Budzyn said they repeatedly ordered Malice Green to drop whatever was in his hand; he refused. Hubbard painfully recounted how he three times ordered a suspect to drop his knife before pulling the trigger. Leaks fired his service revolver only when his life was threatened, after the suspect climbed over the seat of his police car, started its engine, and took off with the officer hanging halfway out of the car. Pena’s response came after the lives of two fellow officers were threatened.

Change of venue. After the four Rodney King cops won a change of venue, and, subsequently, the case—none were convicted—prosecutors began fighting change of venue motions tooth and nail. No district attorney wanted charges that they had blown the case by allowing a white, suburban jury to determine the guilt or innocence of cops who dealt with a racially diverse population. This often ignores massive, negative pretrial publicity against the officers, much of it from local politicians looking to push up approval ratings in the wake of a tragedy. Pena couldn’t get a change of venue; neither could Nevers or Budzyn, although the mayor of Detroit had already pronounced them guilty. Prosecutors fought against a change of venue in the Gammage case but lost; a jury pool from outside Pittsburgh was imported. The more dispassionate pool acquitted Vojtas.

Politics. Police commissioners are appointed by mayors, and mayors are elected by the general population. When any portion of that population demands action, the political future of both is suddenly at stake. Rather than the typical investigation, suddenly there is tremendous pressure to—as Johnnie Cochran so memorably argued—rush to judgment. In the Rodney King case, in the Nevers/Budzyn case, and in the Leaks case, the mayors of all three cities publicly spurned the officers to appease local activists. Newark’s Sharpe James did so despite an ongoing investigation into one of the most vocal groups of demonstrators, an alleged drug-dealing gang called the Zoo Crew. CNN’s live shots of Los Angeles burning were not anything that any elected official anywhere wanted repeated.

There was another similarity: every officer was second-guessed, third-guessed, fourth-guessed—often by people who ignored the facts, or twisted the facts, or never wanted to hear the facts in the first place. These are stories of what happens when the second-guessing begins. And when it’s over, when the second-guessing stops, there’s always one question that hangs heavy over each officer.

It was best posed by former U.S. Labor Secretary Raymond Donovan, who was tried in the Bronx on corruption charges. He was acquitted, but only after months of public humiliation and ridicule. As he left the courthouse, he asked a simple question:

“Which office do I go to get my reputation back?”

No one offered an answer. He’s not alone in waiting to hear a reply.


CHAPTER 2

THE ZAHREY CASE

POLICE POLITICS MAKE STRANGE DEFENDANTS

THE POLICE TOW POUND in Brooklyn is a dank, depressing spot: a jailhouse for cars, surrounded by a fence and barbed wire. It is not where Zaher Zahrey—a detective known to all in the Brooklyn South Narcotics Unit as Zack—figured on marking his twelfth anniversary as one of New York’s Finest.

But five days a week, the pound is now Zahrey’s beat—a kind of law enforcement limbo as he awaits final resolution of a case that began in March 1994, when the detective was earning plaudits for his fearless work as an undercover narcotics cop, literally putting his life on the line every day after he kissed his wife and kids goodbye.

Until that March evening, when an Internal Affairs Bureau detective received a phone call from a confidential informant, Zahrey was regarded as a role model for younger cops in the department. His reputation was certainly better than that of the informant, who had a criminal record. The snitch had also been drinking that day. But he had a story to peddle: Zahrey, he said, was a member of a murderous, renegade Brooklyn street gang known as the Supreme Crew.

The crew was well known to investigators. They were renowned for their quick and brutal crimes, most often ripping off drug dealers for their stash and cash—crimes that were lucrative and generally went unreported. They had one bigger score, though: a March 1992 armored car robbery that netted $186,000.

During the heist, the Supreme Crew shot and killed a seventy-one-year-old armored car guard. A prosecutor would later charge that William Rivera—an erstwhile friend of Zahrey who allegedly turned to crime—was “tickled pink” when he read about the rip-off the next day in the Daily News. The dead man’s daughter would weep in a courtroom five years later when a prosecutor described the heinous crime.

OEBPS/images/half.jpg
COPS
UNDER

FIRE





OEBPS/images/9781621573999.jpg
The reign
of terror
against
hero cops

LARRY McSHANE





OEBPS/images/title.jpg
COPS
UNDER

FIRE

The reign of terror
against hero cops

LARRY McSHANE

GNERY
LISHING






